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SHEET ALMANAC FOR 1867. 

Our Sheet Almanac for 1867 is sent with 
the present number. Recent legislation has 
made considerable change in it necessary, 
and some information which we were hither- 
to enabled to afford, we cannot now give. 
For instance,— it will, it is apprehended, be 
necessary for the judges to make some new 
rules as to the disposal of business in Easter 
and Michaelmas Terms, owing to the sittings 
now occupying three weeks instead two, as 
formerly ; as this does not affect Easter Term, 
the paper days and new trial days are left, as 
to that term, as before. The same cause 
atfects the sittings of the Court of Error and 
Appeal, the result apparently being that there 
will only be two sittings of that court during 
the present year. 

The same act which makes these alterations 
also leaves it in the discretion of the Chief 
jastices and judges of the superior courts to 
fix the time for the holding of the three yearly 
assizes for the city of Toronto and the County 
of York, in the same manner as the outside 
circuits are arranged This of course prevents 



us from giving the days upon which the vari- 
ous proceedings in a suit may be taken. Per- 
haps some enterprising student will compile 
and send us for publication a table containing 
the necessary information as regards these as 
well as the other counties, as soon as the 
assize lis Is are made known by the judges 
next term. 

It will be noticed that more information is 
given in the Almanac than formerly for the 
benefit of Chancery practitioners, and persons 
interested in school matters. The remaining 
parts are much as usual. 



COUNTY JUDGES. 

One of the most important requirements in 
the orderly government of a country is 
upright and efficient judges — men who will 
administer the law without fear, favour or 
affection : with painstaking industry and the 
severity of logical analysis : having a thorough 
grounding in the fundamental principles of 
the common law and of equity jurispru- 
dence, combined with a thorough and practical 
knowledge of the legislative changes tiiat are 
being daily made both in the common and 
statute law. To this must be added, what 
are perhaps rarer qualities, an intuitive insight 
into character and the workings of human 
nature, and a keen observance and apprecia- 
tion of the customs, wants and necessities of 
the people with whom they are either medi- 
ately or immediately brought in contact. 

This last requisite applies with peculiar 
force to County judges in this country. Often 
obliged to decide upon the spur of the mo- 
ment, with no assistance from books, or from 
the arguments of experienced counsel — with a 
mass of evidence, perhaps " pitchforked " 
into court without order, rhyme or reason— in 
a crowded court room, with but comparatively 
little time to devote to each case, it is little 
to be wondered at, if judges sometimes give 
decisions which are not all that could be de- 
sired. The greater care should therefore be 
exercised in the selection of men to fill these 
offices, — men who are not only sound lawyer.**^ 
but also who can quickly and correctly discover 
the point at issue, analyse and apply the 
evidence, scrutinise motives, and attach to the 
evidence of each witness the credibility or 
importance which it deserves. 

The following remarks, taken from a leading 
legal publication in England, with reference to 
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the appointment and position of the county 
judges there, are so much to the purpose that 
we copy them : 

" There is do aubject at present more deaenniog 
of the attention of the legUlatare and of the bar 
than the administration of law in the county 
coarts. In the great majority of cases over which 
the jurisdiction of these courts extends, there is 
no appeal from the decision of the judge who 
decides upon them in the first instance. It may 
be true that they are occasionally of trifling im- 
portance to the parties concerned. On the other 
hand, to the majority of the suitors, who are of 
the poorer class, they are of great moment, and 
the decisions thus pronounced affect the existence 
of homes and the future of many lives. But the 
administration of law has a wider bearing than 
that which concerns the interest of the litigants 
in any particular case. It is necessary for the 
promotion of good citizenship and loyalty to the 
Crown and the institutions of the country that 
the law of the land should be fairly administered 
by every authorised tribunal. In many cases the 
vagaries of our county court judges are not a 
credit to the profession or the government. Some 
of these gentlemen carry out a law and practice 
of their own, decide upon principles of absolute 
morality, and not in accordance with legal autho. 
rity, and hold courts which are only distinguish- 
ed for loud talk between the litigants and the 
judge, and other great irregularities. • • • • 
Above all, care should be taken that good men 
should be appointed to the important position of 
a county court judge." 

There is good and bad of every thing 
in this world; and though we are not now 
complaining of the appointments that have 
been hitherto made in this country, or say that 
.persons appointed to offices of high public 
trust for political reasons are unfitted, ipso 
factOy from occupying their positions with ad- 
vantage to the publie, we do say that poll* 
tical motives or party influences, or the desire 
to shelve a friend, or silence an opponent^ 
should have nothing to do with the appoint- 
ment of the justiciary of the country. 

Whilst making the general remarks con- 
tained in the last few sentences, we do not 
wish to be understood as referring to ap. 
pointmcnts of this kind that have lately 
been made. On the contrary, we have reason 
to believe that the appointments to the county 
judgeships of Huron, of Bruce, and of Peel, 
have been made with a due regard for the 
interests of the public, irrespective of any of 
the objectionable influences alluded to. Mr. 



Brough is a Queen's counsel of high standing 
at the equity bar, who, though not very con- 
versant with common law practice, (which, 
however, he will soon pick up,) takes with 
him to his new sphere of action in the Divi- 
sion Courts, a thorough knowledge of the 
principles of equity jnrispnidenoe, as distin- 
goished from those uncertain, crude notions 
of natural justice, which some few judges, we 
are afraid, practically put in its place, thereby 
doing much *^ substantial injustice" to all 
parties, unsettling the ideas of the people, as 
to what is or is not law, onder a particular 
state of facts, and so causing unnecessary liti- 
gation, injuring trade, and bringing their courts 
into contempt Mr. Kingsmill, the county 
judge of the new county of Bruce, is also 
well fitted, by his knowledge of the country 
people, their ways and customs, obtained by 
an extensive and varied practice in the coun- 
try, and by his good common sense and tact 
and general knowledge of law, for the pos^t 
which has been assigned him. The judge of 
the newly separated county of Peel is a gen- 
tleman of less experience than either of the 
other two, but (hat will mend by time. It 
might be objected to him that it is unadvisable 
on principle to select a person to occupy a judi- 
cial position in the place in which he has been 
living, and whilst there is some force in this, 
we do not think it of much importance in this 
particular case, and certainly if the feeling 
which is already entertained of Mr. Scott in 
the locality where he resides is any index of 
the future, there is every reason to think that 
his career will be a useful one. 

We wish these gentlemen every success in 
the laborious and responsible duties which 
they have undertaken to perform. 



DIGEST OF ENGLISH REPORTa 
The value of the new series of Law and 
Equity Reports to the profession in this coun- 
try is day by day better known and a|ipre* 
dated. They must necessarily become ths 
ReporUy and cases will be cited from them in 
preference to any other series, such as the 
reports (excellent as they are) published in 
the Solicitonf Journal and Weshlp JUporUr^ 
the Law Times, and the JurUt. The price, 
however, is greater than that of those valuable 
publicationB, and the combination of interest- 
ing matter in the weeklies, for a compare. 
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tively small sum, will help to keep them up; 
and, indeed being old favourites, we should 
he sorry to miss them, though indeed as to 
one of them, the Jurist, it appears that it is 
intended to discontinue it shortly. 

A new era in law reporting may be said to 
date from the commencement of the publica- 
tion of the reports first mentioned, which may 
now be said to be the " oi^odox" reports. 
This being the case, and the new series being 
in a permanent and complete form, and the 
reports which will be most generally referred 
to by judges and counsel, and desiring as far as 
possible to give such of our readers as do not 
feel justified in going to the expense of sub- 
scribing for them, the benefit to be derived 
from a knowledge of what they contain, we 
contemplate commencing with our next issue 
a digest of all the cases that have since their 
commencement appeared, and ^i\\ hereafter 
from time to time appear in them, affecting or 
bearing upon the laws of Upper Canada. It 
is, we think, unnecessary to publish all the 
cases, as they would take up too much room 
without any compensating advantage, but a 
full and judicious selection will be made, leav- 
ing out nothing but cases referring to statutes, 
or to law not in force in this country. 

It will take some numbers to bring up the 
cases of last year, after which the new cases 
will be given with promptness and regularity, 
and under such heads as the number and 
variety of the decisions may render advisable. 
In addition to this it is proposed to give at 
the end of each year a full index of the matter 
contained in the digest 

We are led to think that this digest, and 
index in connection with it, will be of great 
senrioe to all, and particularly to country 
practitioners; and we trust that the time and 
labour it will involve will be appreciated, and 
that the enterprise will command an increased 
measure of support from the profession. 



The first number of the Practice Court and 
Chambers' Reports under the new arrange- 
ment is, we understand, in course of prepara- 
tion by Mr. O^Brien, and will be issued as 
sooD ■• a sufflcaeot number of decisionB are 
collected. They wiU In the UMntim^ so as 
to give the profession «» etaly notice of them 
as possible, appear in the Law Journal, and 
of necenity, as a geoeval thin^ before tiuey 
can be published in the new form. . 



JUDGMENTS— MICH. TERM, 1866. 

QUBEJrS BBFCn, 
Present — Dxaper, C. J. ; Haoartt, J. ; 

Mo&BIBON. J. 

Monday, Deoember 17, I860. 

Magrath v. Todd. — Held, that a defect in an 
affidavit of the execution of a disicharge of inort- 
gflge which the registrar overlooked, not being 
an objection patent on the face of the dOsTument 
as registered, was no objection to the registry. 
(Robaon v. Waddell distinguished. ) Heid aUo, 
(hat defendant being mortgagee of the term 
which he since foreclosed was bouud by the 
covenant to pay rent contained in the original 
lease. Postea to plaintiff. 

LyBter v. Rumagt. — Postea to plaintiff for an 
undivided two- thirds of the land sought to be 
recovered. Leave to appeal granted to defen- 
dant in this case and Lytter v. Kirkpatrick. 

Waddell v. Cor6f«.— Rule discharged. 

Carrick v. Johntton, — Judgment for defendant 
on demurrer to plea. 

Griffith V. Ball. — Judgment for plaintiff on. 
demurrer, with leave to amend on payment of 
costs. 

In re Seott and the Corporation of the Countjf" 
of Peterborough. — Held that the Surveyors* Aot 
does not extend to the re-snrvey of a whole 
township, but only certain concessions therein. 
Rule absolute to quash by-law, with costs. 

The Corporation of the County of Peterborough 
V. the Corporation of the Toionehtp of Smith. — 
Judgment for defendants on demurrer. Count 
held bad and plea held good. 

WUliamton v. the Oore District Mutual Fire 
liieurance Co. — Rule discharged, with costs. 

Oolding v. jBt^Jbiop.— Judgment for plaintiff 
on demurrer. 

TTt^fi V. jB^^ar.—- Judgment for defendant on 
demurrer, with leave to apply to a Judge in- 
Chambers, on affidavit, to amend. 

Mag V. Baekervilie, — Upon defendant under- 
taking to let plaintiff have wood on the wharf, 
rule to be discbnrged, otherwise rule absolute for 
new trial, eoste to abide the event. 

In re Lovekin v. Podger. -^ Appeal from the 
County Court of the County of Victoria allowed, 
and rule in eonrt below discharged. 

Mitton V. Dvek. — ^Rule discharged, with leave 
to appeal. 

Langway v. the Corporation of the Tovmehip of 
Logan. — Appeal allowed. 

Ryan v. Depereux. — Rule absolute for new 
trial. Coats to abide the event. 

Davie Y, Bamett. — Judgment for defendant on 
demurrer to the first and second counts. 

The Queen v. Bemonde, — Jodgment for the 
Crown. 

Inte Btnghom v. the Corporation of the City of 
JTifi^ttoa.— Rttleabeeltite to quash by-law, with 
costs. 

Stmih V. ./llrm«lr(M^.-^Rale sisfc discharged 

l%«'^ewMv ▼. /7fMofi.— CenvielieB quashed. 
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Judgments. 



Furnival T. Saundtra, — Rale absolute. 
Kinloch ▼. Hall — Rule discharged. 
Merrill t. C7ou«ii«.— Rale absolute. . 



December 22, 1606. 

Bell V. i»r//7»— Stands. 

The Queen v. The Canadian Welland Naviga- 
tion (7o»i/?any.— Rule nisi refused. 

Darling v. HiUhcock. — Rule nisi refused. 
Leave to appeal granted. 

McLennan t. The Port Burwell Barbour Com- 
pany — Rule nisi relused. 

Ockerman v. Clapp. — Rule nisi refused. 

Price V. MeCormick et al —Rule refused. 

Rastrick ▼. The Great Western Railway Com- 
p%ny. — Stands. 

Pomroy ▼. Wilson.— -Held, that a Court of 
Quarter Sessions bittiog in appeal on a decision 
from a magistrate's conviction cannot reserve a 
point for the decision of one or other of the 
Superior Courts : so no decision given on the 
onerits. 

'Clarke v Chipman.—lleld, that in order to 
-sHstaio an action for money paid, it is enough 
to show a virtual though not an actual payment 
'Of 'money. Rule discharged. 

Bank of Upper Canada v. Owen. — Held, that a 
venae laid in ** the United Counties of," &g., 
and not County of, <&c., one of the United Coun- 
ties of," &c., not sufficient. Judgment for defen- 
dant on demurrer. Leave to amend on payment 
of costs. 

Unitarian Congregation v. The Western Assu- 
rance Company, — Postea to plaintiffs. 

Ralhwell ▼. Rathwell. — Rule absolute to enter 
verdict for plaintiff for $219. 

Scratch ▼. Jaekson. — Stands till next term. 

Souttr et al, v. Hagaman, — Rule absolute for 
new trial, on payment of costs before 1st day of 
next term, otherwise rule discharged. 

Gore Bank ▼. Meredith et al. — Rule absolute 
to enter nonsuit. 

In re Hyland and the Judge of the County Court 
of the County of Haetings. — Rule discharged. 

Biekell ▼. Mathewson et al — Rule absolute, with 
■costs to abide the event, including costs of the 
special case. 

Ilodgina ▼. Graham. — 'Rule absolute. 

Jones T. iSeaton.— Rule absolute with costs. 

Olistoldf, MaeheU, — Rule absoliite to extend 
the time for delivery of appeal on payment of 
costs. 

COMMON PLEAS. 

Present — Richabds, C. J. ; Adam Wilson, J. ; 
Jouiff Wilson, J. 

Deeeiaberl7,1866. 
Buchanan v. Barres, — Rale discharged. 
Baniierman ▼. Dewson, — Rale discharged. 
Levns T. Kelly. — Rnle dischai^ed. 
Anderson v. Orchard. — Rule discharged. 
CarscalUn ▼. The Corporation ef the Townihyf 
of Salffteet.-^Judgment for plaintiff on demnrrer, 



with liberty to defemlantH to »»meu.l on paynu'iii- 
of costs within four wcekd. 

Miller f. Miller. ludpinent f<»r p'airtiff i»i> 

demurrer to second Hiid third ple.is. 

Black V. Allan. — Rule absolute to enter ver- 
dict for defendant. 

Glass V. 0' Grady. — Rule discli.'irged. 

Commercial Bank "v . Cotton rial. — Judgment 
for plaintiffs on demurrer. 

Wiseman ▼. Williams et al — Jiidgnieut for 
plaintiff on demurrer. Plaintiff's rule discharged. 
Defendant's rale refused. 

Merner ▼. Klein. — Rule absolute for new trial. 
Costs to abide the event. 

Stabler ▼. Linster. — Rule refused. 

In re Lennox ana the Police Commissioners of 
the City of Toronto. — I/eld^ that Police Commis- 
sioners have no power to pass by-laws or regu- 
lations imposing penalties for non-complianoe 
with their by-laws or regulatious. Rule abso- 
lute to quash cooviction. 

Furnival v. Saunders. — Rule absolute for a 
prohibition. 

Kinloch v. Uall — Held that a plaintiff, al- 
though deprived of all costs in respect of his 
verdict under sec. 824 of the C L. P. Act, may 
yet have full costs on a successful demurrer to 
pleas of the defendant. Rule discharged, but as 
the point a new one, without costs. 

Cousins V. Merrill. — Rule absolute, without 
costs. 



DecemlKjr 22, 1806. 

In re Leys v. McPherson. — Appeal from ibe 
decision of the Judge ot the County Court of the 
United Counties of York and Peel allowed, aik<i 
rule nisi in the court below to be discharged. 

Killbride v. Cameron. — Stands for production 
of exhibits. 

Cosford v. Drew. — Defendants amendment 
upon payment of 25s. costs, and their judgmeut 
for defendants without costs. 

Milleri. Wiley et al. — Judgment for demandant. 

Meyers v. Brown. — Held^ that if taxes be validly 
paid before sale of lands for taxes the sale is void. 
Judgment for plaintiff on special case. 

The Queen ▼. HaU. — Judgment for defendant. 

Wright ▼. Skinner. — Rule absolute to enter a 
nonsuit. 

McCurdy v. Swift. — Rule absolute. 

The Queen y. Atkinson. — Conviction affirmed. 

Flood T. The Great Western Railway Company. 
Leave to appeal granted. 



Bacon left a will appointing six executors, 
but no property except his name and memory, 
which he bequeathed to ** men's charitable 
speeches, to foreign nations, and the next age." 

Lord Clarendon had nothing to leave his 
daughter but his executor^s kindness; and 
Lord Nelson left neither a will of real or per- 
sonal estate behind him, although he bequeath- 
ed his adopted daughter to the beneficence of 
his country. 
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SELECTIONS. 



ACQUIESCENCE BY LANDLORD IN EX- 
PENDITURE BY TENANT. 
Ramsdkn ▼. Dyson, Dom. Proc. 14 W. R. 926. 

This celebrated case, sometimea known as 
the Uuddersfield tenant-right case, is impor- 
tant, not only in a legal point of view, as 
afording an admirable illustration of the rules 
of law affecting the question in the cause, but 
atso from the magnitude of the interests in- 
Tolred, and the extraordinary circumstances 
which gave rise to it, which may be fairly 
describ^ by saying that half a million of 
money had been laid out on land without any 
(setter title than a few entries in a rent book. 
The ownership of the soil, upon which the 
greater part of the town of Huddersfield is 
Kuilt, was at issue in the case. This vast 
property ha<l been dealt with in a manner 
wnich, according to the contention of the land- 
lord, was an attempt to introduce a new sys- 
tem of conveyancing, while it amounted, in the 
Mew taken by the tenants, to the creation of 
new copyholds in the present century. The 
fACts were these — The town of Huddersfield 
stands almost entirely upon land the property 
of the Ramsden family. The late Sir John 
Ramsden, in whose time the practice which 
formed the subject of the suit, arose, lived at 
a distance from the town, where he was repre- 
^Dted by certain Rubordinate agents. The 
regular course pursued, whenever any person 
«ri$.hed to take land for building purposes, was 
a-; follows : — application was made to the local 
agent, the ground was staked out, and partic- 
akrs thereof, with the name of the tenant, 
were entered in the estate books, which were 
regularly kept like the Court Rolls of a manor. 
Two courses were then open to the tenant : he 
might either obtain a lease, in which case of 
ojurse no question arose ; or on the other hand 
he might hold on at a fixed rent, relying merely 
on the entry of his name in the estate books, 
without any further contract or agreement 
whatsoever. This was sometimes called ten- 
ant right ; and strange to say, this was the 
course which appears to have been generally 
preferred by the inhabitants of Huddersfield, 
— canny Yorkshiremen though they were. 
Whenever it was desired to sell or mortgage 
any of these tenements, many of which were 
of great value, it was effected by a mere entry 
in the estate books. Sir John himself appears 
to have taken little share in the management 
of the property, but it was shown that his 
local agents were in the habit of urging those 
who applied to them, to rely on the tenant 
right, and not to take leases, assuring them 
that they might depend implicitly on the hon- 
our of the Biamsden &mily, that they would 
never be disturbed, and that they might have 
leases whenever they chose. There can be 
no doubt that it was generally believed at the 
time that these assurances were authorised by 



Sir John Bamsden ; but it is equally certain 
that no evidence could be produced to prove 
that Sir John was even aware that they were 
made. It appeared that hitherto persons who 
held land on the tenant-right tenure had al- 
ways received leases upon application ; but, in 
the opinion of the House of Lords, the evidence 
showed that the terms of these leases had been 
settled by agreement at the time when they 
were granted, and were not regulated by any 
ascertained custom, as alleged on the part of 
the tenants. 

Upon this state of things it was contended 
by the present Sir John Ramsden that the per- 
sons in question were, in equitv as well as at 
law, mere tenants at will. He denied that 
there was any obligation on the part of the 
Ramsden family to treat them otherwise, and 
conceived that he acted towards them in an 
honourable and considerate manner by offer- 
ing them leases for 99 years. The tenants on 
the other hand contended that the understand- 
ing upon which they had taken their land and 
laid out their money was that they were enti- 
tled on demand to leases renewable for ever,, 
and that any disturbance of their tenancies- 
amounted to a fraudulent breach of faith» 
against which they had a right to be relieved} 
in equity: and a bill was accordingly filed on. 
their part to try the point. 

It does not hl\ within our province to con- 
sider the question in any other than its legal 
aspect Thus viewed it cannot be denied that 
there were several circumstances which bore* 
heavily against the case of the tenants. In 
the first place it appeared that those who took 
their land on the tenant-right tenure, paid gen- 
erally about half the amount of rent demanded 
from those who had leases, a circumstance 
difficult to explain upon the theory that both 
tenures were equally beneficiaL Moreover 
they were themselves in doubt with regard to 
the precise terms of the leases, to* which, on 
their theory, they were entitled,:— a serious 
, difficulty in the way of granting an.injunction ; 
while the House of Lords, as before mentioned, 
was of opinion that the terms were settled in 
each case by special agreement 

It being Uie opinion of all the judges, before 
whom the cause was heard, that no case of 
contract was satisfactorily established, it re- 
mained to be considered whether relief could 
be given on the ground of fraud'; and it was 
upon this point that the decision ultimately 
turned. 

The law upon this subject depends mainly 
upon two cases, each of which embodies, as it 
were, an important principle. Gregory v. 
Miehell^ 8 Yes. 828 decides that if a tenant, 
under an expectation created or encouraged 
by his landlord, that he shall have a certain 
interest in land, lays out money upon it and 
the landlord, knowing of the expenditure, lies 
by and allows it to go on, this will amount to 
a spedes of fraud, against which relief will be 
given in equity, eitiier in the shape of a speci- 
fic interest in the land, if the terns of the con- 
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tract are precise, or in that of compensation 
for the money laid out On the other hand, 
Pilling v. Armitage^ 12 Ves. 85, decides that 
if a tenant lays out money in building, &c., in 
the hope of an extended term or otherwise, 
but without the knowledge of the landlord, he 
has no claim to relief either in law or equity. 
The question was whether the present case 
came within the one rule or the other, a point 
which of course depended upon the evidence. 
Vice-Ohancellor Stuart, in whose court the 
suit was originally brought, took the tenants* 
view of the matter, considering that substantial 
justice was on their side; and decreed accord- 
ingly. From this decision the case was taken 
direct to the House of Lords, when Lord 
Kingsdown agreed with the court below ; but, 
vthe majority of the learned Lords present being 
•of a contrary opinion, it was declared that the 
bill ought to have been dismissed. We sub- 
join the following passage from the judgment 
of Lord Chancellor Cranworth as embodying 
substantially the view taken by the House of 
Lords : — " If a stranger build knowingly upon 
my land, there is no principle of equity which 
prevents me from insisting on having back my 
land, with all the additional value which the 
occupier has imprudently added to it If a 
tenant of mine does the same thing, he cannot 
insist on refusing to give up the estate at the 
end of his term. It was his own folly to build. 
I have already stated that there was no agree- 
ment vrith the landlord, for any further estate 
or interest^ but if it could have been shown on 
the part of the respondent that the landlord, 
believing the tenant to be ignorant of his 
rights, had purposely advised him to go on, 
the case might fall within the same principle 
as a case of fraud. But no such case has been 
made out to my satisfaction.'' 

Thus ended this celebrated case, much to 
the advantage of Sir John Rnmsden, and 
equally to the detriment of the townspeople 
of Huddersfield, a memorable instance of the 
danger of attempting to dispense with the pro- 
per legal forms of conveyancing. — Solieitori 
JaumaL 

RECENT LEGAL APPOINTMENTS. 
The legal consequences which flow from a 
change of ministry are always of interest to 
the profession, [and these which the recent 
change has produced, both in England and 
Ireland, have been of more than usual impor- 
tance. The highest oflSce on the bench and 
the highest offices at the bar, are of course 
necessarilyinvolved in such a proceeding ; but 
both at Westminster and Dublin further 
effects have resulted from the going out of one 
ministry and the coming in of another, which 
we have recently witnessed. In Scotland the 
necessary changes are confined to the law- 
officers of the Crown, and do not affect the 
bench ; and in the instance now referred to, 
no such collateral results as have been ex- 
perienced in Westminster Hall »nd the Four 



Courts, have distiu-bed the siirenity of tlitr 
Parliament House. 

The English appointintnts, we may tuko 
upon us to say, have heen most .«iatisfactoi*y 
to the profession. Nothing could he mortr 
proper than that the j^roat seal shduld ^>c•' 
again entrusted to Lord (Chelmsford. When, 
in 1858, he was madt* Lord Ciiancellor, doul»ts 
were entertained as to the manner in \vhi<*h 
one, whose fame had been achieved at the 
Common Law Bar, would acquit himself as sin 
equity judge; but the result proved that 
these doubts had been uncalled for. Since he 
left office in 1869, his judgments in the House 
of Lords have still further advanced his repu- 
tation as a lawyer. No man was ever more 
lucid in the statement of his arguments and 
views than Lord Chelmsford. We have had 
many more learned and profound lawyers, but 
few who could set forth their opinions on any 
legal question in a more clear and intelligible 
manner. His ability as a nisi prius advocate 
was universally acknowledged, and he was 
equally distinguished when at the bar by the 
manner in which he conducted an argument 
in banc. The quaHties which he has shown 
as an appellate judge, were only such, as those 
who knew him had anticipated ; and whether 
he may be destined to occupy the woolsack 
for a longer or shorter period, it may be con- 
fidentally expected that his judicial reputation 
will be proportionately enhanced. 

The appointment of Sir Hugh Cairns asj 
Attorney-General, was, under the circuni- 
stances, almost a matter of course. No one 
has ever doubted his great ability as a lawyer, 
and his efficiency in the House of Commons 
made him invaluable to any ministry. No less 
deserving was Mr. Bovill of the position which 
he has attained as Solicitor-General. Uis suc- 
cessful career at the bar, and his popularity 
with the members of his circuit and the bar 
generally, rendered his appointment highly 
satisfactory to the profession. No man ever 
more fairly and honourably earned the impor- 
*tant position of Solicitor-General than Mr. 
Bovill; and whatever fortune may hare in 
store for him, we are persuaded that he will 
be found qualified for any office to which he 
may be called. 

With respect to the circumstances wliich 
led to the vacancy on the bench, which has 
been filled up by the appointment of Sir 
Fitzroy Kelly as Lord Chief Baron of tlie 
Court of Exchequer, we must be allowed to 
express a sincwe wish that anything similar 
may never again occur. When a judge feels 
himself incapacitated for the proper dischargo 
of his duties, he ought to retire at once, and 
not wait for a chunge of ministry, or any I 
party or political oontingeney. The proceed- 
ing to which we refer was scarcely fair to the j 
bar, and it was certainly not satis&ctory to the ' 
public. But as regards the appointment of 
Sir FitKToy Kelljr, we may venture to say, that I 
it has been unanimously approved of by the 
profession. His great abiUty, the high posi. | 
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^on which he occupied at the bar during ko 
many years, and the kindness and courtesy 
which he invariably showed towards all the 
members of the profession with whom he was 
brought into contact, have rendered his eleva- 
tion to the bench as popular as any other we 
have ever known. The only cause of regret 
must be, that he was not appointed to a judi- 
cial office at an earlier period in his career. 
But however much we may feel this, we have 
entire confidence that he will discharge in a 
thoroughly efficient manner the duties of his 
new position. Over-subtlety and over-copi- 
ousness were the faults of Sir Fitzroy at the 
bar, and these would be still more serious 
faults on tho bench. Those, however, who 
have had opportunities of meeting him in con- 
siiltation, know how readily he could seize the 
main features of a case, how quidcly he could 
?rasp the true bearing of facts, and how skil- 
fully he could thread his way through 
aoy legal complication. The patience and 
attention, also, which he brought to the con- 
sideration of any matter that came before him, 
are well known to all. These qualities, we 
make no doubt, will shine out conspicuously 
on the bench ; and it will be found, we feel 
o)n6dent, that the method which he too mnch 
followed at the bar, of making every possible 
point, and leaving nothing unsaid that could 
be said, was only adopted by him from his 
great anxiety for the intenrests entrusted to 
him. We may be very sure that on all occa- 
sions he will give an attentive and patient 
hearing to the bar, and that, as a rule, he will 
only interrupt counsel, arguing in banc, for 
his own information, or for the purpose of sav- 
ing the time of the court. We are equally 
convinced that he will in no case allow him- 
self to be carried away by any prejudice or 
feeling in the discharge of his duty as a judge ; 
that he will interpret and apply the law in a 
calm and scrupulous manner ; and that when- 
ever he has to exercise a discretion, it will be 
<lone in an impartial and liberal spirit The 
<Jnly danger is lest from his desire to lay 
everything fairly before the jury, he should 
^ lead into to great prolixity in summing up ; 
but against this tendency we have every con- 
fidence that he will endeavour to guard 
himself:*— Ztfw Magazine, 



* Mnee the above was tn tjpe, the retlgnattoa of Sir J. L. 
Kotgkt Briusg and the new «i>paintiMaU cooMQueot there* 
^V^ii have taken place. We may well congratulate both the 
P«Wic and the prolVw^ion on tho acceptance by Sir Hugh 
Y^na. of a eoit on the Bench at on* of the Lord'* 
jQ«ti««a of Appeal. No man could he better qualified for 
*ttc»x aa office. Whalevrr navrlflce Sir Huah Cairns may 
'»*'*,mai!?, we trnsf that he will ftnd he haa reeelved no 
•mtU ^ompeaaattoo in haTin^ attahied a position of great 
<^''0i>| and u»t.fnlniH*a. where he will be perfectly at h^roe, 
^:<* «here hix fine legal intellect will have ample icopo. 
^»n8wi scarcely add that he carries with blm to the Bench, 
'ho bfwt wiRbMi of th»- profwdtm. 'J he app^itntment of Mr. 
""lias Attornev-a«nera»,hd« rec^ired unlverral approoatlon, 
^od th«re tn onW one opinion as to the very handsome maop 
^ ia which Sir W Bofill has acted. 



THE RETIRBMENT OP CHIEF JUSTICE 
BRLE. 
Very seldom in the history of the legal pro- 
fession has there been witnessed a more im- 
pressive scene than that presented on Monday 
last in the Court of Common Pleas. One of 
the greatest magistrates who has presided m 
an English court of justice since the days of 
Lord Mansfield was sitting on the bench he 
had so long adorned, for the last time, and 
members of the bar to whom he had endeared 
himself by long years of patient forbearance 
and never-failing courtesy crowded every cor- 
ner of the court, eager to do him honour. It 
is not every day that the public and profes- 
sional voice alike demand that a retiring judge 
should bid a formal farewell to active life. But 
in some cases it is impossible that he should dis- 
appear from the busy scenes of professional 
existence without public observation. Chief 
Justice Erie was himself anxious to have des- 
cended unnoticed into privacy; but, as the 
Attorney-General observed in his admirable 
address, it was impossible that he should be 
permitted to do so. "There are occasions, 
he said " where an enthusiastic and unani- 
mous feeling of veneration and regard requires 
expression,*^ and this was one of them. From 
the leader of the bar to the humblest junior, 
one sentiment animated the profespion^:—a 
sentiment of profound respect for one of the 
noblest, and, at the same time, most simple 
characters that has ever lent dignity to the 
administration of justice. 

The eloquent language of Sir John Rolt» 
although spoken only in the name of the bar, 
will be adopted by the entire legal profession, 
and by the public Indeed it would be impos- 
sible to praise too highly the manner in which 
the retiring judge performed the duties of his 
office, nor could any words express too 
warmly the affectionate respect which was 
felt for him by all practitioners in his court. 
Tn expectation of the ceremony, the Court 
of Common Pleas was crowded long before the 
judges took their seats. About half-past 
eleven the business of the day began by the • 
delivered of judgments in the only two cases 
in which the Court had taken time f«»r con- 
sideration. The motions being few and short, 
tho Court adjourned after sitting for about an 
hour. Tho Attorney-General, the Solicitor- 
General, and Queen's Advocate now came into 
court Sir Roundell Palmer also took his 
place in the front row of the bar. Every seat 
in the court had long before been filled. And. 
now every foot of standing-room was also oc>. 
cupied. At one o'clock all the judges of Cossr 
mon Pleas came into court and took tl¥li^ 
seats. Lady Erie had a place upon the bench, 
and many other ladies were seated in the gal- 
leries. The whole of the bar then rose, and 
the Attorney-General delivered an address, 
which was admirably appropriate In language^, 
and sounded like the genuine utterance of the 
speaker's heart 



8— Vol. III., N. S.] 



LAW JOURNAL. 



[January, 18C7. 



Rbtirehbnt of Chibf Justice Eble. 



The bar found a worthy spokesman in an 
Attorney-General, whose own great qualities 
enabled him thoroughly to appreciate those of 
Sir William Erie. He was right in supposing 
that a mere panegyric on the high judicial 
qualities of the Chief Justice would have 
been wholly insufficient. A tribute was 
required, and was eloquently rendered to " the 
simplicity and elevation of character" with 
which the exercise of these qualities had been 
illustrated. Scarcely ever, in truth, has so 
gentle a disposition or so kind a heart been 
associated with so strong a head. 

The hearers of that speech, while ackow- 
ledging that the head of the English bar well 
sustained its reputation, could not forget that 
which is perhaps the highest merit of the 
speaker, that his mental culture has been 
mainly the work of the leisure hours of a 
laborious professional career. But we will 
venture to say now on behalf of the body of 
solicitors, as the Attorney-General has said on 
behalf of the bar, that we feel, and desire to 
acknowledge, that under Sir William Erie's 
presidency in the Court of Common Pleas the 
great judicial duty of reconciling^ as far as 
may be, positive law with moral justice, has 
been satisfied. The court of which he has 
been chief judge has attained the highest con- 
fidence of the suitor, the public, and the pro- 
fession. We will say also, adopting the words 
already quoted, that the simplicity and eleva- 
tion of character of the retiring judge com- 
manded admiration, while his kindness and 
courtesy won regard. The clearness of his 
charges to juries, and the quaint humour by 
which he often illustrated his meaning, will 
be long remembered by practitioners in his 
court It is true that when he had once 
formed an opinion he rarely changed it, but 
his opinion was very likely to be right When 
Sir E. V. Williams, who is unfortunately deaf, 
was a judge of his court, it was usual with 
him to repeat, for the benefit of his colleague 
the arguments of counsel, giving to them occa- 
sionally a slight and exquisitely droll varia- 
tion. In discussing legal questions he always 
used simple and lucid language, because he 
was thoroughly master of the subject he dis- 
cussed. In disposing of business at N isi Prius 
he was rapid without undue haste, and cer- 
tainly there was no signs when he sat before 
the Long Vacation in Middlesex and London, 
of any failure of those mental powers which 
made him one of the best judges known either 
within living memory or by tradition. Using 
once more the words of the Attorney-General, 
Sir William Erie has retired from judicial life 
while still in *Uhe full possession of the 
greatest judicial qualities." 

It may confidently be asserted that Sir 
William Erie never wilfully and unnecessarily 
inflicted pain or humiliation or any human 
being. His conduct to young professional men 
was especially courteous. The youthful mem- 
bers of many a circuit will always retain a 
grateful recollection of the cordial and graceful 



hospitality which converted the "judges' din- 
ner" from a solemn ceremony into a happy 
festival He possessed, io an eminent degree, 
the art of putting men at their ease. All he 
demanded was that they should be as unaf- 
fected as he himself. There was nothing of 
the " don" about "him, though he was every 
inch a " chief" In his manners a rare combi- 
nation was exhibited between perfect dignity 
and hearty kindliness. 

It was a remarkable coincidence that this 
retirement took place on the very same day on 
which, forty-seven years before, Mr. Erie was 
called to the bar. He was called on 26th 
November, 1819, and in 1S86 he received a silk 
gown. Upon the retirement from the Western 
Circuit of Mr. Serjeant Wilde, and Sir William 
Follett, Mr. Erie became the leader, having 
next to him, in amount of business, Mr. Crow- 
der (afterwards a judge of the Court of Com- 
mon Pleas), and Mr. Serjeant Bompas. Sir 
Alexander Cockbum also belonged to the 
Western Circuit at that time, but he did not 
come regularly. It is remarkable that this 
circuit should have reckond among its 
members at the same time three men who 
were afterwards Chief Justices of the Com- 
mon Pleas, and of whom one became Lord 
Chancellor, besides Sir William Follett, who 
probably would have become Lord Chancellor 
had he lived till 1852. Although the west of 
England is not conspicuous either for wealth 
or intellectual activity it has usually happened 
that the leaders of its circuit are amongst the 
formost advocates of the entire bar. Those 
who have known Sir William Erie upon the 
bench will not need to be told that he was not 
an orator at the bar, but he was a very forcible 
speaker, and an exceedingly keen and dexter 
ous cross-examiner. 

During the last twenty years three judges 
have obtained the honour of a public recogni- 
tion of their virtues upon their retirement from 
the bench — Sir John Patterson, Sir John 
Coleridge, and Chief Justice Erie, and it is 
hardly too much to say of the last that he com- 
bines the high qualities of the two first 
Singularly enough all three owed their judicial 
position in the first instance to the same politi- 
cal opponent — Lord Chancellor Lynd hurst 
Sir John Patterson was made a judge in 1830, 
previous to the resignation of the Duke of 
Wellington. Sir John Coleridge was appoint- 
ed during the brief ministry of Peel in 1834-5, 
and Sir William Erie was placed in the Com- 
mon Pleas in 1844, during the second ministr}- 
of the same statesman. Two years later he 
was transferred to the Queen's Bench, where 
he remained until, in 1859, upon the promo- 
tion of Sir Alexander Cockbum, he returned 
to preside over his old court It will be long 
ere we look upon his like again. Many judges 
have inspired as much respect, but few have 
ever been regarded with as much affection. 

His plain speech and homely manners might 
have disguised from a superficial observer of 
the daily work of the court the fact that its 
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chief was an accompliRhed lawyer. He 
laboured with untiring diligence to do his 
duty, and he has been rewarded by the unani- 
mous testimony of the profession that he did 
ii well. It was evident when he answered the 
Attorney-Generars address that he was labour- 
ing under strong emotion. He had written 
out his speech beforehand, not because he had 
any difficulty on ordinary occasions in cloth- 
ing his thoughts in Appropriate words ; but 
because on this occasion he could hardly trust 
himself to control his feelings, and the written 
speech before him was, if we may so say, 
something to hold on by. It was altogether 
«kin to his character to prepare a formal 
harangue at this or any other time, and if his 
speecli be looked at it will bo found like all his 
utterances, simple, natural, and going exactly 
to the point " I have laboured to do justly 
according to law, and to obey humbly the 
power that gave mo a sense of right" Such 
was his own description of a judicial career, 
extending over twenty-two years, in which he 
had devoted the best of his abilities to the 
duties of his office unceasingly to the present 
time, when he found need for some abatement 
of work. The word of approval pronounced 
by the Attorney-General were " a strong sup- 
port and reward" to him. Let us say once 
more that those words spoken on behalf of the 
bar are adopted by the solicitors, and that the 
entire legal profession join in heartily bidding 
Sir William Erie farewell. 

The homage of all, to quote once again the 
eloquent words of the Attorney-General, is 
alike due " to the worth of the man, as well 
as to the dignity of the judge." 

He has retired while apparently retaining 
full possession of his fine judicial faculties, 
but obeying an inward warning that he needed 
^ome relief from labour. It is to be hoped 
that the country will still enjoy the benefit of 
his great learning and long and varied experi- 
ence in a court of ultimate appeal, aod also 
that the court which he has quitted will main- 
tain the reputation which it acquired under 
liis ^rtnidency.— 'Solicitors' Journal. 



SIR JAMES LEWIS KNIGHT BRUCE, 
D.C-L., F.R.S., F.S.A. 

The Right Hon. Sii» James Bruce, whose 
death is announced in another column, was 
the youngest son of Mr. John Knight, a 
gentleman of property in Devonshire, by 
Margaret, only daughter and heiress of Wil- 
liam Bruce, of Kennet, Glamorganshire, Esq. 
«^ames Lewis Knight was bom in 1791, and 
was originall intended for a solicitor. Circum- 
stances, however, rendered it advisable that he 
should select the other branch of the profes- 
sion, and accordmgly, in 1812. he was admit- 
ted a student of the Honourable Society of 
Lincoln's inn, by which he was in 1817 called 
to the bar. He at first joined the South 
^Vales circuit, but very soon devoted himself 



exclusively to practice in Equity, where his 
great talents and industry soon secured a large 
practice. In 1829 he was appointed Kin^s 
Counsel, and in 1831 was returned to Parlia- 
ment for Bishop's Castle— a borough which, 
in the next year, found its way into the cele- 
brated "Schedule A." In 1884 he received 
the degree of D.C.L., ^* honoris eausd^^'' from 
the University of Oxford. 

In 1837 he assumed the additional surname 
of Bruce by Royal license, out of complement 
to the family of his mother, whose name, in- 
deed, seems to have been a favorite amongst 
her family generally. The Lord Justice's 
eldest brother is John Bruce Pryce, Esq., of 
Duffryn, Glamorganshire (whose second son 
again is well known as the Right Hon. Henry 
Austin Bruce, umquhiU Vice-President of the 
Education Board,) and his second brother, the 
only member of the family who adhered to his 
patronymic, was the late Dean of Llandaff, 
Dr. William Bruce Kinght 

When the memorable contest concerning the 
Municipal Corporations Reform Bill was in 
progress in 1835 Mr. Knight was selected as 
their counsel, along with Sir Charles 
Wetherell, by the opponents of \hat measure, 
and was heard at tne bar of the House of 
Lords in opposition to it. He was afterwards 
one of the leading counsel in the celebrated 
case of Small v. Atwood, the late Lord Turo 
(then Mr. Serjeant Wilde) being his opponent ; 
this was the last case of any importance in 
which he appeared as counsel, for the Act (5 
Vict c. 5) for abolishing the Equity Jurisdic- 
tion of the Court of Exchequer, which was 
even then in its progress through Parliament, 
authorised the appointment of two new Vicc- 
Chancellors, and Mr. Knight Bruce and Mr. 
(late Sir James) Wigram were accordingly 
selected for the office. Appointed to this post 
at the age of fifty, he has for a period of a 
quarter of a century continued with "dis- 
crimination, ability, and good temper," to dis- 
charge the onerous duties of an equity Judge. 
When, in 1851, the Act (14 & 15 Vict c. 88) 
constituting the Court of Appeal in Chancery 
was passed. Sir James L. Knight Bruce and 
Lord Cranworth, then the two senior Vice- 
Chancellors, were promoted to be Lords Jus- 
tices of that court, the vacant Vice Chancellor- 
ships being filled by Vice-Chancellor Kin- 
dersley and the late Sir James Parker. From 
that time until his retirement in the course of 
last vacation Lord Justice Knight Bruce acted 
as senior judge of the Court of Appeal, at 
first, along with Lord Cranworth, and, after 
his appointment to the woolsack in December,. 
1852, along with Lord Justice Turner, who* 
now succeeds him as senior judge of the 
Court, and he also, during the same period, 
rendered inestimable service as one of the 
members of the Judicial Committee of the 
Privy Council. Although it is true that his 
Lordship's energies were rapidly failings so 
much so that for nearly a twelvemonth he had 
not, we believe, delivered a single judgment ftt 
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length, simply contentiDg himself with an ex- 
pression of concurrence in, or dissent from, 
the judgment pronounced hy Lord Justice 
Turner, yet even when he seemed to be 
feeblest, and when to a casual observer he 
appeared practically unconscious of all that 
was passing, he would suddenly bring out one 
of his characteristic terse humorous sayings 
which would prove to the attentive observer 
that he had not really lost a single word. 

The following extract from an article in the 
Qurdian is attributed to a great dignitary at 
the bar, than whom no one is better entitled 
to pronounce an opinion : 

''But though his great penetration and 
quickness, and his wonderful aptitude and 
talent for business, made him, in his best 
days, an admirable judge, so &r as concern- 
ed the interests of the suitors, yet his habit, 
which very much increased on him of late 
years, of deciding the case on hand with a few 
short words, without examining and stating at 
length the reasons for his judgment and the 
law which bore on it, have prevented him, per- 
haps, from taking that great and distinguished 
position as juc^e of which he was so 
eminently capable. Of the numerous judg- 
ments delivered by him, those which wul 
hereafter be referred to as settling or elucidat- 
ing the law are few and far between ; and their 
number is by no means such as we should 
have anticipated from his great general repu- 
tation and undoubted learning and capacity. 
Yet there are some few judgments of his 
which will be remembered, not only for their 
sparkling cleverness and power, but as exam- 
ples of legal reasoning, and as settlements of 
vexed and intricate legal questions. Some- 
times, too, there was a certain irrepressible 
humour about even his«gravest judgments, 
which was eminently characteristic of his 
general mode of getting through the otherwise 
dull and prosaic transactions of the court in 
which he sat. Thus, in the ' Burgess's 
anchov)- case,* in which two brothers Burgess, 
sons of the original inventor of the sauce, were 
the litigants, and in which the brother who 
succeeded to the business and 'the Sauce,* 
complained that the brother who had not in- 
herited it was nevertheless vending ' Bur- 
gess's* sauce, the Lord Justice, deciding 
against the complainant, commenced as fol- 
lows : — * All the Queen*s subjects are entitled 
to manufacture pickles and sauces, and not the 
less so that their fathers have done it before 
them All the Queen*s subjects are entitled 
to use their own names, and not the less so 
that their fathers have done it before them.' 
The conclusion followed of course.** 

The following is an extract from the open- 
ing of his judgment in Barrow v. Barrovo^ — 
a good specimen of his wit^ humour, and 
felicity of expression : — 

" These and two other suits are the fruits 
^f an alliance between a solicitor and a widow 
who, for the first sixty days of their married 
life— namely, from the 30th of July to the 



28th of September, 1650, lived, as well as 
quarrelled, together, but at the end of that 
period parted, exchanging a state of conflict 
which, though continual, was merely dome.s- 
tic, for the more conspicuous, more disciplined, 
and more effectual warfare of Lincoln* s-inn and 
Doctors' -commons." 

It is needless to multiply instances. If any 
of our readers wish to see how a vein of con- 
centrated humour which would have done hon- 
our to Hook, expressed in the tersest and most 
epigram matical language, can be sustained 
throughout the whole of a lengthened dis- 
course, without detracting for a moment from 
the clear logical accuracy and " consequence" 
of the reasoning, that reasoning being itself a 
perfect example of judicial logic, let him read 
the judgment of the Lord Justice in Thomas 
V. RoherU (the Agapemone case), 3 De. G. & 
Sm. 758. 

Sir J. L. Knight Bruce married in 1312 (at 
the early age of twenty-one), the daughter of 
Thomas Newton, Esq., by whom he leaves 
surviving one son, Lewis Bruce, who acted as 
his private secretary, and two daughters, Eliza, 
the wife of F. S. D. Tyssen, Esq., and Caro- 
line, widow of the Ute John George Philli- 
more, Esq., Q.C., a bencher of Lincoln's-inn, 
and reader in constitutional law and legal 
history to the Inns of Court. His eldest son, 
Horace Lewis, died in 1848, leaving issue. Sir 
James died at Roehampton, Priory, Surrey, on 
Wednesday, November 7, atabout four o'clock 
p.m. Although his death cannot be called 
" sudden," as his health had been obviously 
failing for so many months, and he had been 
besides peculiarly unwell during the last fort- 
night, yet, it was, believe, " unexpected," that 
is, it was not anticipated that this particular 
attack would terminate as it has done, though 
but slight, if any, hopes were entertained of his 
ultimate recovery from the disease. — Solicitors 
Journal, 

ADDRESS TO THE LATE CHIEF 
JUSTICE LEFROY. 

A deputation from the Council of the 
Incorporated Law Society of Ireland, consist- 
ing of the following gentlemen — Richard J. T. 
Orpen, President; Arthur Barlow and Edward 
Reeves, vice-presidents; Robert J. T. Macrory, 
John H. Nunn, John Fox Goodman, William 
Read, Henry Thomas Dix, Thomas Crozier, 
and John H. Goddard, Secretary — waited on 
Tuesday upon the Right Hon. Thomas Lefroy, 
late Lord Chief Justice of Ireland, for the 
purpose of presenting him with an address, 
of which the following is a copy :— 
" To (he Right Ifofwrable Thom<ut Le/rotf, laU Chief 
Justice of Ireland. 

"Sir — On behalfof the attorneys and solicitors 
of Ireland we desire to offer you the expi*eesiou 
of our deep respect and esteem npon the occasion 
of your retirement from the hi^h office which you 
have long filled with such ability and dignity. 
It is with much pleapure that we bear testimony 
to the profound learning, deep sagacity, and an< 
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wavering patienee which has ever marked yonr 
iadicial character, and although we feel that year 
lengthened pabtie service forms ample reason for 
retirement nrom the onerous duties of the bench, 
we are sensible that by that event it has lost one 
of its brifffatest ornaments, in whose hands justice 
was administered, not only with power and Im- 
partially, but also with that dignit^ which should 
ever aoeorapony sach administration, and which 
secures for it reverence and honour. We desire 
particularly to refer to the support you have uni 
formly afforded us in endeavouring to uphold the 
character and social status of our profession, for 
which we tender our grateful acknowledgement. 
Trusting that the remaining years of a life so 
honourably and profitably spent may be passed in 
happiness and peace — I remain, sir, on behalf of 
the coancii, your &ithful servant, 

" Uiobaed J. Theo OaPBN, President 

"John Ooddard, Secretary, Solicitors' Hall, 
Four Courts, Dublin, 2Uth November." 

The late Lord Chief Justice thereupon read 
and handed to the president a reply (written 
out entirely by himself, to be preserved as a 
record by the society) of which the following 
is a copy; — 

"Leeson-street, Nov. 20, 186 A. 

"GKMTUUOBir — I find it difficult adequately to 
express the ratification I feel in receiving the 
address you nave presented to me on behalf of 
the attorneys and solicitors of Ireland. Such 
testimony, not only of approbation, but, as you 
have kindly said, of respect and esteem, founded 
upon the discharge oi those public duties, of 
which, for more tlmn a quarter of a century, the 
members ot your body have necessarily been 
constant and watchful observers, may well be 
regarded as a source of honourable pride and 
pleasore, and X beg to assure you I shall always 
ao esteem it. Tour address refers to a subject 
which has long engaged my anxious attention, 
and though now withdrawn from the sphere of 
duty in which I could effectively assist tlie 
praiseworthy efforts of the Law Society to uphold 
the character and social status of that important 
branch of the legal profession to which you be- 
long, yet I shall not cease to feel a deep interest 
in the subject My long experience in tiie admin- 
istration of justice has strengthened my early 
convictions as to the evil of the practice which 
now prevails of allowing men to take upon them 
the duties of your profession who have neither 
the education nor the intelligence necessary for 
the purpose : a practice which is opposed to the 
well and wisely established rule in England, and 
which deprives the suitors of the security they 
ought to have in being represented by those who 
have been admitted as members of your profes- 
sion, and who, as ofiicers of the court, are subject 
to its control. It seems to me that the interests 
not only of your profession, but of society at 
large, require the abolition of such a practice, and 
if a remedy cannot otherwise be provided for the 
evil, 1 trust the aid of the Legislature may be 
obtained for the purpose. — I remain, gentlemen, 
yours very faithfully and obliged, 

"TBoujkB Lbfrot." 
The members of the deputation, afler the 
presentation of the address, were hospitably 
entertained at a handsome luncheon provided 
for them. — Ezckange. 



COMMISSION IN ENGLAND FOR A" 
DIGEST OP THE LAWS. 

The Oaeette of Tuesday last contains the 
announcement that the Queen has been pleased 
to appoint the Right Hon. Robert Monsey, 
Baron Cranworth, the Right Hon. Richard^ 
Baron Westbury, the Right Hon. Sir Hugh 
M'Calmont Cairns, Bart, a judge of the Court 
of Appeal in Chancery, the Right Hon. Sir 
James Plaisted Wilde, Bart., Judge Ordinary 
of the Court of Probate and Divorce, the Right 
Hon. Robert Lowe, Sir W. Page Wood, Knt, 
a Vice Chancellor. Sir George Bowyer, Bart, 
Sir Roundel Palmer, Rnt, Sir John George 
Shaw Lefevre, K. C. B., Sir Thomas Erskine 
May, K. C. B., William Thomas Shave Daniel, 
Esq., one of her Majesty's counsel: Henry 
Thring Esq. and Francis Savage Reilly, Ksq., 
Barristers-at-Law, to be her Majesty's com- 
missioners to enquire into the expediency of a 
Digest of Law, and the best means of accom- 
plishing that digest , and otherwise exhibiting 
in a compendious and accessibie form the law 
as embodied injudicial decisions. 

There is but the one opinion as to the ex- 
pediency . nay, the absolute necessity, for the 
accomplishment of this difficult, this Herculean 
task. It is as much for the benefit of the public 
at large as for the profession in particular that 
our judge-made law should be brought within 
easy re^rence to the practitioner and student 
by exhibiting it in a compendious and accessi- 
ble form ; by expunging all that is obsoU'te — 
all that has been overruled. And as the ex- 
pense of this great and desirable undertaking 
will bear some proportion to the extent of the 
work to be accomplished, which must be paid. 
out of the public treasury, we are interested 
in seeing that the commission is composed of 
such practical materials as will afford some 
reasonable guarantee that the work will be 
effectively performed. Of the great talent and 
ability of the body of the commissioners there 
can be no second opinion. But it is not great 
talent alone that is required for such a com- 
mission as this ; we want that practical ability 
and experience which can advise and suggest, 
and can overcome the difficulties that must be 
constantly cropping up : we want a practical 
mind that has already been engaged upon the 
analysis, arrangement, and condensation of our 
law; and we look in vain to the constitution 
of this commision for such men ; indeed they 
seem to be designedly omitted. — Solieitor'i 
JournaL 



The celebrated Sarah, Duche.ss of Marlbo- 
rough, left Pitt £10,000 for "the noble defence 
he had made for support of the laws, of Eng- 
land, and to prevent the ruin of his country.^' 
A similar bequest was not long since made to 
Mr. Disraeli. 

Chatterton^s will was a strange one, consist- 
ing of a mixture of levity, bitter satire, and 
actual despair, announcing a purpose of self- 
destruction. 
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QUEEN'S BENCH. 
Reported by C Bobxhso^, Esq , QC, Reporter to the Court) 

Markham v. The Grbat Western Railway 

Company. 

RaUway Ad, tee. lAl—Horte not " in charge," 

The plaintiff's son, as it was 8:etting dark, was taking three 
horses along a road which crossed defendaut's railway, 
riding one, leading another, and drlTlng the third. This 
last horse, being from sixty to one hundred feet in front, 
attempted to cross the track as a train approached, and 
was killed— J5R;U, upon a bill of exceptions tendered in 
the County Court and error thereon, that the horse was 
not '* in charge of" any person within ConeoL Stat. C, 
c. 66, sec. 147, and that the plaintiff could not rocoTer. 
[Q. B., T. T., 30 Vic, 1866.] 

Error from the County Court of Essex. 

Defendants were saed for killing the plaintiff's 
horse. The defence was rested on the provisions 
of Consol. Stat. C.» c. 66, sees. 147, 148, 149. 

It appeared from the plaintiff's eyidence that, 
just as it was getting dark in the evening, the 
plaintiff's son, nineteen years old, was riding 
one horse, leading another, and driving a third 
horse in front, along a road crossing the railway. 

The horse killed was from sixty to one hun- 
dred feet in front of the driver. He apparently 
heard the train and attempted to run across the 
track, but was killed when he got half way over. 
It was blowing so hard that the witness could 
not hear the train till it was close upon him, and 
heard no whistle till the train was right upon 
him ; it had just commenced to rain ; he said he 
did not take much notice about the train. 

On this it was objected that the plaintiff must 
fail; that the horse was at large, and not ** in 
charge of" any person, &c., under the statute. 

The learned judge, boweyer, left the question 
to the jury, who found for the plaintiff. 

The defendants tendered a bill of exceptions, 
upon which error was brought to this court. 

Irving, Q. C, for the defendants. 

Prince f Q. C, contra. 

The ca.ies cited are referred to the judgments. 

Haqarty, J. — The objection comes before us 
AS if on a demurrer to eyidence — whether, ad- 
mitting the truth of the plaintiff's eyidence, it 
was suflBcient in law to entitle her to recoyer. 

Was the horse killed ** at large," or was it ** in 
charge," within the meaning of the statute T 

Cases haTe occurred nnder the act in our own 
courts nearly approaching to the present. 

In Thom/nanr. Orand Ttunk Railway Co. (18 
U. C. Q B. 91), a boy was driving four horses loose 
before him. He drove them through a gate on 
a road about sixty jards from the crossing. He 
tried to get ahead of the horses as be saw the 
train approaching, but they ran to the crossing 
and were killed. The late Sir John Robinson 
said : " There could he no stronger case against 
the plaintiff's recovering, even if there was no 
such statute in force as the 20 Vio , ch. 12, sec. 
16; but with that statute in force, there ctin be 
not the slightest room for doubt, for we consider 
it clear that upon the facts proved these horses 
cannot be held to have been in charge of the boy 
within the meaning of the statute, so that he 
could prevent their loitering or stopping in the 



highway at the point of intersection with the 
railway. If he had had even one of the four 
horses secured by a bridle or halter, there would 
have been rather more pretence for admitting 
the horses to be in his charge, for the others 
would probably, though not certainly, have re- 
mained near the one he was leading." 

In the next case in the same volume, Cooley t. 
The Orand Trunk Raiiway Co., (p. 96), the plain- 
tiff's servant drove his three horses for tbem 
bam to the highway, and along the highwty to 
a watering place existing close to the railway 
track. He used no halter nor did anything more 
than drive them loose before him. A train came, 
and the horses ran on and along the track, and 
one was killed. It was held that the plaintiff 
could not recover ; the same learned judge say- 
ing it was clear that the plaintiff's horse when it 
got upon the railway was not in charge of any 
person within the meaning of the statute. 

We cannot distinguish the case before us from 
those cited, unless the fact that the plaintiff '«» 
servant was riding one horse and leading the 
others, will enable us to say that the third horse 
allowed to go loose in front was in his charge. 

In the first case cited the Chief Justice notices. ' 
without deciding, the aspect of such a state of 
facts. He says there would have there been 
rather more pretence for admitting the horse t • 
have been in charge. We are unable to see how 
the horse driven from sixty to one hundred feet 
in front of the others, which doubtless were duly 
**in charge," can be said to have been pro- 
perly under the man's control. The event shewed 
his utter inability to prevent the animal running 
on or across the track. Common sense would 
suggest that in the dusk of the evening a train 
rushing rapidly past the point that the witness 
was approaching, WQuld startle a horse so driven, 
and render him quite unmanageable. 

If animals usually driven — vix.: oxen, pigs or 
sheep — have to approach or cross a railway, we 
should naturally consider them as "in charge" 
when the person or persons driving tbem could 
readily head them off or turn them if necessary 
from the track ; but a mounted man leading a 
second horse would be, as happened here, quite 
unable to stop a horse driven before him and 
allowed to be from fifteen to twenty-five yards 
in front. He would be at least equally helpless 
while he had to manage his own horse and that 
which he was leading, and at the same time pre- 
vent the animal some distance before bim from 
rushing forward to the track, as if he were on 
foot with all three horses loose before him. 

We had occasion in a former case of Me Gee r. 
The O. W. R, Co. 28 U. C. Q B. 2P3, to notice the 
large object of public safety contemplated by 
the legislature in making this most salutary pro- 
vision respecting cattle. See also Studer v. 
Buffalo and Lake Huron Railroad Co.^ ante, 
p. 163. It should not be frittered away by 
such distinctions as are sought to be established 
between this and the decided cases. 

We think the horse was not under that control 
and care which a due regard to the lives of the 
travelling public (if not to railway corporations) 
required its owner to have provided for it at the 
time it was killed by defendants' train ; and that 
the appeal to this court must be allowed, and the 
judgment below be reversed. 
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DsAPSB, C. J. — I agree in the Tiews expressed 
by my brother Hagarty, and based upon the 
Judgments of this court given when Sir John 
Robinson presided over it. 

The result of those decisions I take to be, that 
horses which are driyen near or across the rail- 
waj loose, without baiter, bridle, or other similar 
fastening, and therefore under no actual present 
check or holdfast, and are not so close to their 
driver as to be under his immediate manual con- 
trol and restraint, are not **in charge" within 
the spirit and meaning of sec. 147 of " The Mail- 
way Act" of this ProTince. 

Hence where the evidence for the plaintiff 
clearly and decisively shews that a horse for the 
killing of which by their locomotive, &c., an 
action is brought against a railway company, 
was not so in charge, the Judge presiding at the 
trial ought, as a matter of law, to rule that the 
company have incurred no liability whatever. 

Courts and juries should never lose sight of 
what has been so properly averted to by my 
learned brother as the object of the provisions 
in this respect of the Railway Act. It was not 
merely to protect these companies, but to pre- 
vent the recnrrence of those fkrightful catastro- 
phes, so dangerous and destructive to passengers 
on railway trains, which have been caused by 
horses and cattle getting upon the railway track. 
By throwing the responsibility upon the owners 
of permitting their horses, sheep, swine or other 
cattle, to be at large upon any highway within 
half a mile of the intersection of such highway 
with any railway or grade, unless such cattle 
are in charge of some person, and depriving them 
of any remedy against the railway company in 
case of their cattle, &c., being killed, the legis- 
lature make it their interest to diminish one of 
the risks to which the public are exposed in 
making use of the railway. 

Appeal allowed. 



TOB CORPOBATfON OF THB CiTT OF ToRONTO V. 

Thb Gbbat Wbstkrn Railway Company. 
Railway^Aigestment. 

The Court of ReTlsion oonflrmed tha usessment of a lot of 
land occupied by a Railway Ocmpany at $1200 annnal 
ralae, and anefced the station built upoo it at $1500, and 
the Conoty Conrt jadge being appealed to, confirmed the 
TRiue of the station, " imbject to the qneittion" wbt^ther it 
could beaaRaafled in addition to the land, ''and left for 
the determination of a higher court," whether after the 
Tsl nation nf the land bad been fixed in accordance with 
Bee. 30 of the Assessment Act the building oonld be added. 

Beld, that this waa in effect a con: rmation of the assess- 
ment, the reaerratlon being inoperative, and that the 
eoui t had no power to review the dedsion. 

[Q. B^ T T., 80 Vic^ 1806.] 

Special Case. The assessors for the City of 
Toronto assessed certain land and premises be- 
longing to the Great Western Railway Company, 
who appealed to the Court of Revision, who as- 
sessed Che land itself at an annual value of 
$1200, and also assessed the large frame Rail- 
way Station erected upon the same lot of land 
at an annaal value of $1500. 
^ It was stated in the case that the land in ques- 
tion, bounded by Scott street on the east, Espla- 
nade street on the south, Yonge street on the 
west, and a lane on the north, was a lot on the 
whole of which the company had erected a build- 
ing, which, together with the land, was used 



entirely for railway purposes: that through the 
building were laid several railway tracks, and on 
each side thereof, all being upon the premises in 
question, were placed bulMings used for freight- 
shed, clerk's office, waiting room for passengers, 
baggage room, &c., <&o , the building on each 
side of the track being connected by a roof, and 
all forming a railway station, being the termi- 
nus of the Great Western Railway in Toronto, 
and no part being used except for railway pur- 
poses. 

From this assessment the Great Western Rail, 
way Company appealed to the judge of the 
County Court, who confirmed the assessment of 
the land at an annual value of $1200, and de- 
cided that ** subject to the question whether 
such property could be assesned in addition to 
the value of the land as pievlously assessed, by 
a building thereon used for railway purposes, he 
confirmed the value of the large railway station 
at the sum,*' &c., (as the- Court of Revision had 
done) ** and left for the determiuation of a higher 
oourt whether, after the vuluatioo of the land 
had been fixed in accordance with the 80th sec- 
tion of the Assessment Act, there was or was not 
power to add thereto the value of the buildings 
of the nature in this case described." 

The city brought an action for the two amounts 
which had been imposed as rates upon these 
separate annual values, and this, by consent of 
the parties, and by a judge's order, was mnde a 
special case for adjudication by this court without 
pleadings, the question submitted being *' whe- 
ther the company can be assessed for the value 
of the buildings used and occnpied for railway 
purposes under the provisions of the Assessment 
Act, when the land occupied by the railway 
upon which such buildings rest has been already 
assessed at the average value of land in the local- 
ity as land used for railway purposes. 

C. Robinson, Q. C, for the plaintiffs, cited 
Great WetiemR. W. Co. v. Rouse, 16 U. C. Q. B. 
168; Municipality of London v. G. W. R W, 
Co., 17 U. C. Q. B. 264 ; Consol. Stat. U. C- c. 66, 
sec. 80. 

Irving. Q. C, for the defendants cited In re 
Great Western R. W. Co., 2 U. C. L J. 198; 
Regvna v. Glamorganshire Canal Co., 8 E. & E. 
186 ; Cother v. Midland R. W. Co,, 2 Phillips 469. 

Draper, C. J., delivered the judgment of the 
court. 

This action seems very like an attempt to make 
this conrt a tribunal to review the determiuatioa 
of the judge of the County Court under the As- 
sessment Act, the 64 th and 68tb sections of which 
appear to us to intend that his decision shall be 
final. 

Supposing that the learned judge of the County 
Court had simply confirmed the decision of the 
Court of Revision, we do not imagine it would 
be questioned that neither in this nor in any 
other form could his judgment be reviewed. But 
in place of a simple confirmation the case states 
that the learned judge has confirmed it, subject 
to the question left for the determination of a 
higher court whether he is right in confirming 
it or no. We think this is in law a confirmation, 
and the reservation is iooperative, for the first 
was his duty, if that was the conclusion he ar- 
rived at, and the latter was not contemplated or 
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anthoriied by the Btatate. We oasiiine he in- 
tended to confirm becaa^ie he has said he has 
confirmed, though he has desired to subject his 
opinion to review or even reTersal. But either 
he fans confirmed or he has not discharged the 
duty cast upon him by the legislature, for he 
certainly has neither varied nor reversed the 
decision of the Court of Review. 

As to the question itself, as at present advised, 
we do not think it would be found to present any 
great difiSculty, and if the city assessors or the 
Court of Revision had put the two annual values 
into one, as forming the whole valuation of the 
*Mand,'' though there might have been an appeal 
to the County Judge on the question of excessive 
valuation, and he must have confirmed or reduced 
it, we do not see how, under the statute, his 
decision could have been brought in question. 

But for the purpose of determining this case as 
presented, we have no objection to state our 
opinion that the judge'of the County Court has 
confirmed the assessment as revised by the Court 
of Revision, and we think this court cannot re- 
view or annul his adjudication. 

Judgment for the plaintiffs. 



PRACTICE COURT. 



(Rtporitd by Hehkt O'Bujeiv, Esq., BarrUtnT'Ot'Lav ^nd 
JteporUr in Practice Oaurt and Chambers.) 

RaMDALL ST AL. V. BUBTON BT AL. 

AdiM on hond^Idmit qf amount to be recovered— PtnaU^, 
Acti >n on bond payabltf by intt»lm«ota. Ju<lgtD«nt wn 
antsred for the amoaot of the peoalty. ProoeMliogt wen 
had from time to tfme by tei. fa. Hdd that the defrn- 
danta wera bound to pay th« expeuie of levying the aum 
dae. bat that the whole amount he plalot'lflb ware enti- 
tled to recover is limited to the penalty. 
The plaiDtiff may not charRe Intereet on the penalty, or 
amounta remaining doe thereon. 

[P. O, M. T., 1866.] 

The plaintiffs brought an action agaioFt the 
defendants on a bond made in the penHl sum 
of f;3,000. subject to a condition for the pay- 
ment of $2,782 48 in five equal instalments of 
$556 58, together with interest on the whole 
amount remaining due at the time of the pay- 
ment of each instalment ; that judgment was 
recovered and entered on the 25ih November, 
18H4. for $3 000 debt. Is. damages for the 
detention, with costs to the amount of 408 , and 
$82 43 costs of suit; that the breach assigned 
in that action was the non-payment of the first 
instalment with interest and damages, which 
were assessed at $758 65; that the plnintiffs 
afterwards, on the 1st December, 1864, sued out 
a writ of aeire faciaz on the judgment, nnd sug- 
gested or assigned two further breaches of the 
condition of the bond, vii. : for the non-payment 
of the second and third instalments with interest, 
amounting to $1,380 18 ; that afterwards on the 
6tb June, 1865. the plaintifiv sued out another 
writ of ttirt farioM on the judgment, and sug- 
gested a further breach of the said conditions, 
vii : for non-payment of the 4th instalment, 
amounting with interest to |65l 18. That these 
three i>ums of $758 65, $1,880 18. and $651 13, 
mnking in all $2,789 «5. were fully paid and 
sa(i>fied to the plaintiffs, and that the defendants 
also fully paid and satisfied the costs of the 



judgment, and also the costs of the writs of teire 
faeiat and proceedings had thereon, and of all 
ezeoutions isamed thereon, and the defendants 
also paid the sum of $50 for levying the said 
turn of $1,880 1«. It further appeared that the 
plaintiffs on the 1st June, 1866, issued another 
writ of f etre /oeuM, and suggested as a further 
breach of the conditions of the said bond the 
non-payment of the fifth and last instalment of 
$556 57, and interest on that amount for one 
year, which amount the plain ttfia claim to be 
payable to them with the costs on this last pro- 
ceeding, which were taxed at $40 98. On the 
other hand thedefendants contended that all they 
were liable to pay was the amonnt of the costs, 
and the difference between $8,000, the penalty 
of the bond for which judgment was entered, 
and the sum of $2,839 85 they previously paid, 
and which included the $50 expenses of levying 
above referred; contending that that sum of 
$50, under the sUtute of 8 & 9 Wm. III. c. 1 1, 
sec. 8, is to be taken and credited as pait pny< 
ment of the judgment, and that in that case as 
the master reports, only $160 16, would remain 
unpaid upon the judgment. Hie defendants paid 
the sum of $160 15, as well as the $40 93 coats, 
to the plaintiffs* attorney, and that under qd 
order of Mr. Justice John Wilson, they paid into 
court a sum of $50 for the plaintiffs, should the 
court be of opinion that the defendants were not 
entitled to have or take credit for the $50 which 
they paid on account of the levying the sum of 
$1,880 18 already mentioned. 

In Michaelmas Term lastS^. RiehartU, Q.C., ob- 
tained a rule calling upon the plaintiffs to shew 
eause why all proceedings on the judgment 
in this cause, or upon or under the writ of scire 
faciai issued on said judgment, should not be 
stayed, and why satisfaction should not be entered 
on record of the judgment rule in this cause, 
on the ground that the said judgment and the 
bond upon which the same was recovered have 
been fully paid and satisfied; and why the sum 
of $50 paid into court under the order of Mr. 
Justice John Wilson should not be paid out to 
the defendants, on the ground that said judgment 
had been satitified exclusive and independent of 
said sum so paid into court. 

The rule was drawn up on reading the Mh:«- 
ter's report, and affidavits and papers filed. 

M C Cameron^ Q. C, shewed cause, and con- 
tended that after % judgment on a bond the 
amount of the judgment, not the penalty men- 
tioned in the bond, must bo looked at. The 
judgment becomes the debt, and the defendant 
must discbarge that and its incidents without 
reference to the amount of the penalty. The 
defendnnt applies neoeHsnrily to the equitable 
jurisdiction of the court, and must satisfy every- 
thing that can reasonably be said to be included 
in the obligation. He cited MeClure v. Dwikin. 
\ £H8t. 486. As to the costs they alwsy^ follow 
the judgment, and our statute gives interest ou 
a judgmi'Ut after recovery. 

S Richards, Q C, supported his rule. The 
plaintiff cannot go beyond the penalty in the 
bond under the htatute of Wm. III. upon which 
these proceedings were taken, the costs are 
part of the debt. The penalty in this bond, 
which is payable by instalments, must necet«aa- 
rily be the limit of the claim. It might be 
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different if it were a Bimple bond npon which 
judgmeot could be recovered and execation issu- 
ed in the ordinary manner without proceeding 
bj fdre faciaa. He referred to 1 Snund. 58 6, 
*nd Foster on Seirt Faei<u. The statute which 
giTes interest on a judgment does not apply in 
cases like this, where execution cannot ishue for 
the whole amount of the judgment recoTcred, and 
where proceedings by scire facias must be bad. 
He contended that the case of McClure v. 
Dun kin was not analogous, and cited WUde y. 
Chrkson, 6 T. R. 804 ; Brumcombt ▼. Scarbo- 
rough, 6 Q. 6. 18; Whitev, Scaly, Dougl. 49. 

MoBRieoM, J— The only point on which I had 
any doubt was with regard to the $50 expensed 
of levying, arising from the peculiar wording of 
the 8th section of the Statute of Wm., and from 
what is said in Foster on tcire facias, page 89 ; 
>:at [ think, under the 270 sec. of our Common 
Law Procedure Act, which provides that upon 
ant/ execution against the person, lands, or 
goods the sheriff may, in addition to the sum 
recofered by the judgment, levy the poundage 
fees, expenses of the execution, &o., as well as 
from the reason of the thing, that the defendants 
were liable to pay such expenses over and above 
the amount of the penalty; and I think I am 
borne out in that view from what is said in 
Bac ab. 2 vol. 885, Title Costs, L. : «' If the 
jadgment be for a penalty the plaintiff has a 
hght to recover the whole of his debt, indepen- 
deot of the expenses of the execution, which in 
that case must be sustained by the defendant," 
and refers to marginal note *'a,'* which cites 43 
Geo. III. c. 46, 6. 5, which is a provision almost 
similar to the Common Law Procedure Act, sec. 
270. It seems to me it would be very unreason- 
able were the rule otherwise. I am therefore of 
opinion that the defendants were not entitled to 
apply the expenses of levying in reduction of 
the amount due on the penalty. As to the other 
point, the whole current of authority shows 
clearly that the plaintiff having sued on his bond 
and having recovered judgment for the penalty, 
under the statute of Wm., the whole amount he 
is entitled to recover is limited to the penalty, 
which in the present case is $8,000. The plain- 
tiffs also contended on the argument that they 
were entitled to compute nod charge interest 
on the penalty and the amounts remaining das 
thereon from time to time. No authority was 
cited to support that view, nor can 1 find any ; 
while the principles upon which all the decisions 
rest go to show the contrary ; see Clark v. Stton, 
^ Ves. 411. I am therefore of opinion that the 
$5(i paid into court should be paid to the plaintiffs. 
That all farther prooeedings in this cause be 
>(ajed, and that satisfaction be entered of record 
on the judgment roll in this cause. As the 
qaestiou is a new one, no costs are allowed to 
either party on this application. 



WiLSOH IT al ▼ DSWAB. 

hUrpUader—NbUee of tHaJr-AffidavU of meriU. 
Notice of trial is m Msentlal in foterpleader and ftlirned 
'O'QM at in ordlnn7 oms. 

[P. C M. T., 1868.] 
This was an interpleader Issue, the order in 
^oich was made on the 18th day of May last, 



whereby ft was ordered, that the claimants should 
be the plaintiffs and the execution creditor the 
defendants, and that the utsual i^ue was to be 
prepared by the plaintiffs, and that it should 
be tried at the then next as8iie8 fur the county 
of Ilalton. The is«ue was entere«l for trial 
at Milton assises, and a verdict taken for the 
plaintiff, no person appearing on the part of 
the defendant. No notice of trial was served or 
given by the plaintiffs to the defendant, or his 
attorney, of the intended trial. 

During last Michaelmas term, Beaty obtained 
a rule nisi, to set aside the verdict for irregula- 
rity, with costs, on the ground that the is^sue 
herein was entered for trial without any notice 
of trial having been given. 

M, C* Cameron, Q C, shewed cause. 

Notice of trial is not essential in interpleader 
oases. The order directed the issue to be tried 
at a particular assise, and the making up, deli- 
very and return of the issnes is in itself a suffi- 
cient notice of trial. Even if a notice is neces- 
sary, a verbal one, under the circumstances, was 
sufficient, and that was given, as appears by 
affidavits filed. 

As to the practice laid down in Ch. Arch., p* 
908 (1866), the direction there given is under 
a statute different from ours, and the order there 
would not state when the trial would take place. 
No case is cited in support of the Editor's posi- 
tion. The defendant's affidavit of merits is also 
insufficient. In cave of decision being adverse, he 
would ask tthat the order might be amended to 
allow the plaintiff allowed to go down to trial at 
the next Ualton assizes. 

He filed affidavits to account for the want of 
notice, and shewing that the parties were prac- 
tisiLg on easy terms. 

Beaty, contra. 

As to affidavit of merits in interpleader cases, 
and the necessity for same in moving against 
verdicts, see Proudfoot v Barley, IIU C. C. P. 
889: Vidat v. Bank of UpDcr Canada, 15 U. C. 
C. P. 421 ; Consumers' Gas Co, v. Kissock, 6 U. C. 
Q. B. 642. 

The practice has always been in this country 
and England, to give notice of trial in inter- 
pleader cases. He referred to Ch. Arch., p. 90, 
and p. 1898, to be rend in connection therewith. 
Verbal notice is insufficient, see R. G., No. 181. 
and even if parties on easy terms, it would make 
no difference. 

As to the terms which were asked to be im- 
posed, he cited Sewelly, B. B. ir Q, R.W. Co,, 
8 U. C. L. J. 29. 

?iOBRi80H, J. — The only question to be deter- 
mined is, whether in interpleader cases a notice 
of trial, as in other oases, is necessary. 1 can 
find no direct authority ; bat the text-books, in 
referring to notices of trial, say it must be given 
in all cases : Lush 492. and in Arch. Prao , 1 1 
ed., p. 891, under the heading of ** Proceedings 
upon a feifpied issue," the practice is said to be 
after the issne is settled between the parties to 
indorse on the copy served a notice of trial, as 
in ordinary cases ; and in looking into Gilbert's 
Bills of Costs, in Sheriff's Interpleader Cases, I 
find the charge for the notice of trial; and the 
Master here informs me, the practice is to give 
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notice of trial, and it is allowed as a taxable 
item. 

Then, as to the contention of the plaintiff's 
that it is unnecessary to serve notice of trial, as 
the jadge's order states that the issue shall be 
tried at the particular assizes. In cases of pe- 
remptory undertakings to try at particular sit- 
tings, a fresh notice of trial is required : 1 H. B. 
222 ; 1 Dowl., P. C. 148— same vol. 444 ; and in 
EIU8 V. TrusUr, 2 W. B. 798. it was held that a 
notice of trial must be given by plaintiff, notwith- 
standing a special day is fixed for the trial by 
rule of court. The plaintiff in the issue has the 
conduct of the cause ; it is his duty, I take it, 
to enter the record for trial ; he may decline to 
go to trial or contest the right of the defendants, 
and it is only reasonable and certainly conve- 
nient that he should give a notice of trial, in 
order that the defendants may prepare for the 
trial of the issue ; any other practice would lead 
to confusion and uncertainty. I am therefore of 
opinion that a notice of trial was necessary, and 
as the plaintiffs did not give such notice, this 
rule must be made absolute with costs. As the 
assize mentioned in the interpleader order has 
passed, and considering the special circumstances 
mentioned in the affidavit filed by the plaintiffs, 
it will be part of the rule that the issue shall be 
tried at the next assize for the county of Halton. 
and that the interpleader order must be amended 
accordingly. 



COMMON LAW CHAMBERS. 



{Reported by Hbicrt 0*Bribn, Esq., BarrisUr'al-Law and 
Mfporter in Chawbert.) 

Amomtmous. 

Ejectmeni^Con. Stat. IT. C, cap. 27, u. 67, M—lMue vUh 
right of purehatt— Holding ooer. 

The dafendant went Ihto pouession as tenant of A. under a 
Ipaee with a right to porchaae at a certain sum. He electa 
ed to purchase and remained in poseession for about a 
year after the determination of the lease, when pUintlff, 
the mortKsgee of the lessor, brought ^oetment and de- 
manded security for costs and damages, as against a tenant 
overboldlng. 

Hdd, 1. That the plalntilf was entitled to the relief asked, 
a^ the defendant's character as tenant had not been Uiat 
of a vendee. 2. That it made no difference that the plain- 
tiff was mortgagee of the lessor. 

[Chambers, 1864.] 

This was an action of ejectment. 

The plaintiff obtained a summons calling on 
the defendant to show cause why the defendant, 
within such time as the presiding judge in Cham- 
bers should fix, should not enter into a recog- 
nizance, by himself and two sufficient sareties 
in a reasonable sum, conditioned to pay the costs 
and damsges, which might be recovered by the 
claimant in this action, in pursuance of the pro- 
visions of the statute in that behalf 

The plaintiff filed a lease made, dated the 15th 
of May, 1860, between A. of the first part, 
and the defendant, described as a Barrister-at- 
law, of the 2nd part, by which A. let the premises 
in qaestion in this cause to the defendant tor 
three years at the rent of £50 payable quarterly. 

There were the usual covenants to pay rent, 
<&c. &c. 

The left^e then concluded with a clause that 
the defendant should have the right of purchas- 



ing the premises at any time during the term 
that he might elect for £837 10s. 

A. covenanted for himself, his heirs or assigns, 
that he or they would, at any time during the 
term, whenever the defendant should signify his 
intention to purchase, by mailing a notice of 
such intention addressed to A. at his last place 
of residence in Canada, sell and convey in fee 
simple, free from dower and all other encam- 
branues whatsoever, the said premises to the 
defendant in fee for the sum of £837 lOs., pay- 
able by the defendant after having made saoh 
election to purchase. 

It was sworn that the defendant had enjoyed 
the premises during the said tJiree years, and 
that his interest had expired. 

That some short time before the expiration of 
the lease the delendant gave notices to A. of his 
intention to purchase the premises, and demand- 
ed an abstract of title ; which the defendant 
says he proceeded to have made out but had 
great difficulty in making it. 

That about the 29th of September. 1863, the 
abstract was served on the defendant — that it 
was afterwards corrected and served again about 
the 18th October thereafter, and that he has 
taken no objection to it 

The affidavit then set out various facts bear- 
ing upon the case and material to be considered, 
because they have not been answered by the de- * 
fendant, to the effect that the defendant never 
had any intention of purchasing, and was not 
acting in good faith, and was insolvent. 

The ejectment summons was issued on the 28th 
of April, 1864, and served on the 80th of the 
same month. 

Before the writ was sued out possession was 
demanded of the defendant, but he refused to 
give it up. 

He was also served with a notice iQfoi*ming 
him that he would be required to give security 
for the costs and damages of this action. 

The defendant appeared to the writ and 
put in a notice of title, by which he denied 
the plaintiff's title, and set up title in himself, 
under the agreement to purchase. 

John B. Read showed cause, and insisted on 
the right to purchase upon which the defendant 
had acted, having put an end to the relation of 
landlord and tenant between the parties, and 
therefore the defendant, although it were admit- 
ted he was holding possession without a legal 
title, was yet not holding over hivS possession as 
a tenant after the expiration of his tenancy, and 
could not therefore be called upon to give the 
security demanded of him ; but whatever A. 
might have been entitled to, this claimant was 
never entitled to, as he was not the lessor. 

Hector Cameron for the plaintiff, contended 
that the existing demise by deed was not put nn 
end to at law upon the election made by the 
defendant to purchase ; that this lease expired 
by efflux of time, notwithstanding the election 
so made, and the defendant having remained in 
possession after the expiration of his tenancy, 
was a person holding over within the meaning of 
the statute. He referred to Robinson ▼. Sfnilk, 
17 U. C. Q B. 218; ffenrehan v. GalUigher, 10 
Qrant 488, and afterwards on appeal. 
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i\DAM Wilson, J.— The defendant had a term 
created by deed for three years from the 15th of 
May, I860, vhlch would therefore oontinne to 
subsist for that period as a Talid and legal estate 
unless expressly determined by surrender or 
other effectual method. 

The defendant contends that the election which 
he has exercised to purchase the property in fee 
simple has so put an end to the term of years, 
so that from the time when he gave notice of his 
election to purchase he no longer stood in the 
relation of tenant for years to the owner of the 
reversion but in the character of a vendee of the 
freehold, and when the three years expired by 
lap<«e of time that he did not then hold over as 
a tenant against his landlord, bat was in posses- 
as such vendee. 

The statute cap. 27 of the Consolidated Statutes 
for U. C, aec. 67, enacts to the effect following: 
Id case the term or interest of any tenant of any 
lands, holding the same under a lease or agree- 
ment in writing for any term or number of years 
certain or from year to year expires, or is deter- 
mined either by the landlord or tenant by regular 
notice to quit, and in case a demand of possession 
be made upon the tenant, or any person holding 
under him, and in ease the tenant or person 
refuse to deliver up possession, and the landlord 
thereupon proceeds by action of ejectment to re- 
cover possession, he may at the foot of the writ 
address a notice to the tenant or person requiring 
him to find such if ordered by the court or a Judge. 

Sec. 58. Upon the appearance of the party, 

. . . and upon the landlord producing the 
lease or agreement, and upon affidavit that the 
premises have been actually enjoyed under the 
]ea»e or agreement, that the interest of the ten- 
ant has expired, and that possession has been 
lawfully demanded, the landlord may move the 
court or apply to a judge for a r\ile or summons 
for the tenant or person to show cause why he 
should not enter into a recognizance by himself 
and two anfficient sureties in a reasonable sum 
conditioned to pay the costa and damages which 
may be recovered by the claimant in the action ; 
and the court or judge may on cause shown, or 
on affidavit of the service of the rule or sum- 
mons if no cause be shewn, make the same 
absolute in whole or in part, and order such 
tenant or person within a time to be fixed upon, 
on consideration of all the circumstances, to find 
such bail with such conditions and in such man- 
ner as shall be specified in the rule or summons, 
or the part of the same so made absolute. 

When the defendant elected to buy under the 
provisions of the lease his right to purchase was 
the reversionary interest, he did not then neces- 
sarily and immediately put an end to his estate 
for years. In equity no doubt be did do so. or 
perhaps it might rather be that he would do so 
or not according as the vendor would or would 
not be able to perfect the title, and until it was 
known whether this would be done or not the 
term would be in suspense and the rent also, as 
consequent upon it It might not be benefioial 
to the tenant that his term should be absolutely 
determined by his election to purchase without 
any regard to whether he was to get the benefit 
of his purchase or not ; for in this manner he 
might lose the interest on a long beneficial lease- 
hold merely by electing to buy the reversion. 



while the vendor might never be able to perfect 
bis title to it daring .the time of the treaty for 
the purchase of the reversion. The term and 
rent would in equity probably both be suspend- 
ed, and the tenant would during buch suHpeni«e 
be in as a vendee and at interest instead of 
rent: Townlett Y.JBedwell, 14 Ves. 691. 

Besides this it is clear that A. had first to 
make a good title to the defendant before their 
relative positions were to be altered, for he is to 
convey free from all encumbrances, and the de- 
fendant is to pay the purchase money after 
electing to purchase, and ** immediately upon 
receiyiog such conveyance free from all encum- 
brances.*' 

The mere election to purchase, particularly 
where from a title having to be first made per- 
fect by the vendor, or from any other cause, the 
tenant may never be bound to accept the rever- 
sion does not operate as a surrender of the term, 
the term still subsists: Doe d. Crey v. Sianion, 
1 M. A W. 695 ; and rent is still dintrainable at 
law for the same : Tarie v. Darby et al.,16 M. & 
W. 601. The term, however, would expire by 
efflux of time on the 15th of May, 1861 

The question then arises, to what claim is the 
defendant's prolonged possession referable? 

Is it in right of his agreement to purchase, or 
is it a mere tortious holding over after the expir- 
ation of his tenancy? 

He was never let into possession as a vendee. 
He bad the right of possession as a tenant when 
he elected to become a vendee, and his holding 
over after the term cannot, without the consent 
of his landlord, be converted by the defendant 
into an actual assent by the landlord to the 
rightfulness of such an occupation, commenced 
at a time when the landlord could neither give 
nor withhold his consent. 

It appears from the papers filed that the de- 
fendant, whatever the landlord meant, intended 
to keep the possession as a vendee, presuming be 
had the right to do so, but I think the affidavit 
filed requires me to consider the proceedings of 
the defendant with a good deal of caution. 

In an ordinary ca^e I might feel much difficul- 
ty in saying that the possession of a person 
having the right to purchase and having elected 
to purchase, being in possession for about one 
year after the determination of bis lease before 
the landlord disputed his possession, and negoti- 
ating all this time respecting his rights as ven- 
dee, was and could only be in the possession of 
such person as a tenant wrongfully holding over. 
Tet on the facts of this case and the character 
of the defendant's possession not being a fact or 
act in law, but a matter of fact only, to be ascer- 
tained and determined by tbe circumstances, I 
do not think I can say that his character of 
tenant has ever been clearly and irrevocably 
altered, so that I think I ought to hold that this 
defendant is still a tenant wrongfully holding 
over the possession against his landlord, and that 
he is within the provisions of the statute in 
question. 

I find no difficulty in extending the same rights 
to this claimant, who is a mortgagee in fee from 
A., tbe lessor, under a mortgage executed before 
the defendant's lease expired, which I would 
have extended to A. if he had still continued 
the landlord, although this is the ground upon 
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which Mr. Read most strongly opposed the pre- 
seut application. 

The defendant shoald therefore be ordered to 
find security for the eqaivalent of the rent at 
$200 a year from February. 1868, when it was 
lasi paid, till November, 1864. when possession 
may, if it can be, be recoverable, making $360; 
and ill the further sum of $100 for the costs of 
the suit, making a total of $450. The recog- 
nizance will be in a penalty in doable this 
amount, conditioned for the payment of the costs 
and damages of the suit. The two soreties 
must also become responsible in the like penalty, 
but in the same reoogniz'ince jointly and seye* 
rally for the due payment of the costs and 
damages of this suit, and that this recognizaDce 
and iiecurity be perfected by the sixteenth day 
of July instant. 



In rn Lamb, an Insolvent. 

Intaivent Ad qf 1864 — Applieatifm hy xfunhettt/or diaeharg^ 
— mrau^tUent preferenee—Nffftret to Jlre^p proper books of 
acGounU-^Measur^. of punUhm^nU 

It appeared, on an application by an insolTent for his dii- 
eharee under the lD»^Teot A<*t of 1M4. that he h.d 
wltfalD three months before his aasitpiiDent paid one of hto 
creditors in full under such clrriimstanoes u was eon- 
sMer«d to amount to a fhtnHuIent preference, and had 
neglected to keep proper canh btt iks or books of account 
suitable to his tnde. The Ooiinty Judge granted a dia* 
charge suspendrely, to take effeci fuur months after the 
order made. 

Upon an appeal ttom this order by a creditor the Judge In 
Chambtfis thouKht that the Jadire below had aeti^ with 
extreme leniency, and though he would not interfere with 
the ordf r that he made, dismissed the appeal, but with- 
out costs. 

Eemarks upjn the breach of duty in not keeping proper 
books of ace mnt which should b^ severely puoished. 

The requiruments of the art on debtors ai>klng for dis* 
charge s tould be peremptorily insisted on. 

[Chambers, Nor. 2r, 18M.] 

The facts of this case are fully set out in the 
petition of the creditors of the iosolTent, who 
appealed against the order made by the judge of 
the County Court of the United Counties of 
Lennox and Addington, granting to the above 
insolvent a dischar«re, suspensively to take effect 
on 1st February, 1867. 

Tlte petition stated : 

That the above named insolvent, Thomas 
Lamb, on the first day of .Tune, in the year of 
our Lord 1865, made an assignment under the 
Innolvent Act of 18ft4, to Henry Thorp Forward, 
of the Town of Napa nee. in the County of Len- 
nox and Addington, Esquire. 

That the petitioners were at the time of the 
said assignment, and previously thereto, and 
have ever since been, and still are creditors of 
the said insolvent to a large amount, and duly 
proved their claim against him before the said 
assignee within the time and in the manner pre- 
scribed by the said Act. 

That the insolvent gave notice of his intention 
to apply to the judge of the County Court of the 
Counties of Lennox and Addington on the tenth 
day of August, A.D. 1866, for a discharge nnder 
the said Act ; and on that day he presented to 
iffiid judge in his Chambers, in the Town of 
Napauee. a petition for such discharge by his 
attorney ad litem, which said petition was in the 
words and figures following, that is to say : 



"Insolvsxt Act of 1864. 

** In the County Court of the Counties of 
Lennox and Addington. 

*' In (he matter of Thomtu Lamb, an insolvent. 

« The petition of Thomas Lamb, of the Town 
of Napanee, in the Counties of Lennox and Ad- 
dington, Merchant, 

** Humbly sheweth, — That yonr petitioner 
made an assignment under the Insolvent Act of 
1864, to Henry T. Forward, Esquire, official 
assignee, which assignment bears date the first 
day of June, in the year of our Lord one thoa- 
sand eight hundred and sixty-five. 

** That one year has elapsed ftrom the date of 
the said assignment, and your petitioner has not 
obtained from the required proportion of his 
creditors a consent to his disobarge. 

" That your petitioner has given notice of his 
intention to apply for his disobarge according to 
the provisions of the said act, and has complied 
with all the provisions and requirements of the 
said act 

** Tour petitioner therefore prays that he may 
obtain an absolute and final discharge under the 
above mentioned act. 

*' Dated at Napanee this 10th day of August, 
A.D. 1866. 

That on the said tenth day of August, at 
the time of the present»ition of the said petition, 
the petitioners appeared, by WtUtam Albert 
Reeve, of the Town of Napanee, Esquire, their 
counsel, and opposed the prayer of the said 
petition. Petitioners, examined the said insol- 
Tent upon oath t>afore the said judge. 

That after said insolvent had been so examined 
<ind had been cross-examined by his attorney ad 
litem, the said applicatino was adjourned until 
the tenth day ot September, A.D. 1866, to enable 
the petitioners to produce certain witnesses for 
the purpose of examining them before the said 
judge on the said application, and upon the said 
tenth day of September the said William Albert 
Reeve did produce certain witnesses before the 
said judge, and examined them on behalf of the 
said petitioners touching the affairs of the said 
insolvent, which said witnesses or most of tht^m 
were cross-examined by the attorney ad litem for 
said insolvent. [A copy of the examinations of 
the insolvent and the witnesses was annexed, but 
the matter of theio is sufficiently stated here- 
after ] 

That after bearing the evidence and the argu- 
ments of counsel for the said insolvent, and for 
the petitioners and other creditors of said insol- 
vent, the said julge of th<» County Court of the 
County of Lennox and Addington, on the tixth 
day of October. A D. 1866. in presence of coun- 
sel aforesaid, delivered bis judgment in writing 
upon the matter of said application as follows : 

" In the matter of Thomas Lamb, an insolvent. 

**The petioner made his assignment on 1st 
June, 1865, and having been unable to obtain a 
compOHition and discharge from his creilitor^, 
now seeks for an order from the court granting 
bis discharge. 

*' The prayer of his petition is opposed by 
several creditors on the grounds of f iiiKiiileuc 
retention or concealnieut of part of bin e«ia»e, 
prevaricaliuu aud false statements in ex-nniu.i- 
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tion, fraadulent preference of partionlftr credit- 
ors, and lastly, of deficient books of account. 

'* On bearing the parties and attentl? elj con- 
sidering the facts disclosed on the insoWents 
examination before me, I see no reason to belicTe 
that he has fraudulently concealed or retained 
any part of bis effects, nor do I think that he 
was guilty of any prevarication or false state- 
menta, on the contrary the insolvents conduct 
sioce his assignment seems to me to be fair and 
honest, and not liable to the censures attempted 
to be cast upon it. 

*' There are, however, two charges made 
against the insolvent resupeoting his conduct 
before the assignment to which no answer appears 
to be given. It is shewn that in the month of 
April, 1865, within less than three months before 
the assignment, the insolvent being indebted to 
bis shopman, MoCan, in $800 for wages and 
borrowed money, gave him promissory notes of 
bis customers to the amount of $400, «n full satis- 
facrion of the debt. There can be no doubt that 
this transaction was wholly illegal and amounted 
to a fraudulent preference ; however natural it 
may be for a man pressed by his servant, who 
was also his creditor, for wages and loans to 
satisfy such a claim in the way the insolvent did, 
jet the provisions of the Insolvent Act of 1864 
clearly point out that such a payment is a fraud 
upon the other creditors. 

'' The second charge made against the insolv- 
ent is, that he did not keep a cash book nor other 
safBcient books of account suitable to his trade, 
which is not denied by the insolvent. 

'* Under these circumstances, although I do 
not consider with thee? editors, thnt the insolvent 
shoald never be discharged at all, yot it seems 
right that some penalty should he ii.flicted in 
coDsequeDce of the faults cnrnniittvd by him in 
the Hhove mentioned intiiMiicfs' I therefore 
order that his -lii^chnrge simil l>e su.<*pen<led until 
\si February, 1867, aod will Hign hii order graiit- 
iug his discharge suspensivily to titke effect on 
that day." 

That Id accordance wich (he sanl judgment the 
said yidfie granted and signed an order, heurin^ 
date on the said sixth day of Oci«ber, A 1). i8U6, 
as follows : 

"Insolvbst Act or lfi64. 
" In the matter of Thomns LHmb. nu iriAolvent. 
"Whereas. Thomas Lamb, of the Town of 
Napnnee, in the County of Lennox and Adding- 
ton, Merchant, made an assignment under the 
losolvent Act of 1864, bearing date upon the 
first day of June, in the year 1865 ; and whereas 
after the expiration of one year frcmi the date of 
the said assignment, having given due notice 
thereof, and having in all respects complied with 
the provistona of the said Act. the said Thomas 
Lamb did on the tenth day of Aogust. in the 
year one thousand eight hundred and sixty-six, 
present his petition to me, .Tames Joseph Bur- 
rowes, Judge of the County Court of the County 
of Lennox and Addingtcn. pniying for his dis- 
charge under the said act, arul wberens the said 
insolvent has undergone a full exaroinntion before 
me touching his affairs. 

" Now therefore I, the said judjre. after hear- 
ing thn Haid iuAolvent and such of hiM creditors 
ns oljected to his discbarge, ami all the evidence 
Adduced as well on the part of the said creditors 



aa of the said insolvent, and having duly con- 
sidered the said allegations and proofs, do hereby 
according to the form of the said Insolvent Act 
grant the discharge of the said Thomas Lamb 
suspeosively, and do order that such discharge 
shall be suspended until and shall go into opera- 
tion and have effect upon and after the firbt day 
of February, in the year one thousand eight 
hundred and sixty-seven. 

♦* Witness my hand," &o. 

The petitioners being dissatisfied with the 
said order and decision, made an applica- 
tion to a judge of one of the Superior Courts 
of Common Law, presiding in Chambers in 
Toronto, to be allowed to appeal from the said 
ord^r and deoivsion, and on the seventh day of 
November, A.D, 1866, an order was granted by 
the Chief Justice of Upper Canada, allowing 
the petitioners to appeal to one of the judges 
of the Superior Courts of Common Law in 
Chambers from the said order. 

That since the allowance of the said appeal, 
and within five days therefrom, the petitioners 
gave security in the manner required by the said 
Insolvent Act of 1864, that they would duly 
prosecute the said appeal, and pay all costs. 

The petitioners therefore prayed that the said 
order and decision of the judge of the County 
Court of the County of Lennox and Addington 
might be revised, and the same reversed and the 
discharge of the said insolvent, Thomas Lamb, 
under the said a^'t might be absolutely refused, 
or that such order be made in the matter as 
should seem meet. 

Oiler for the appellants. 

IlolmnUd for the injiol vents. 

No cases were cited by either party. 

Haqaktt. J — The learned judge below con- 
sidered the insolvent's conduct to be reprehensi- 
ble in not keeping proper books of account, and 
suspended his discharge for six months. I do 
not think it wise to interfere with the exercise of 
such a discretion on the part of a judge who has 
heard the exaratnation of the insolvent and been 
cognixant of the vat ions proceedings in the case, 
except in a very clear case in which the appellate 
jurisdiction is necessarily invoked to prevent an 
undoubted injustice. 

I think that the learned judge acted with ex- 
treme leniency, and po-sibly took a milder view 
of the bandrupt's misconduct than I should have 
done, judging wholly from the papers before me. 
Had he, with his superior opportunities of form- 
ing a correct opinion, paased a much more severe 
sentence I should certainly not interfere with it 
on the insolvent's application I think the 
insolvent's neglect to keep proper books a most 
serious breach of duty, causing great possible 
injury to his creditors, and tending to raise strong 
distrust of his integrity. The evidence of his 
being a very illiterate man sugge^tts the only 
possible excuse, and weighed, I presume, with 
the learned judge. It might perhaps be said 
that it was not very prudent for his creditors to 
trust a man so unfit for the conduct of business 
or the keeping of accounts with such large quan- 
tities of goods on credit. I do not differ from 
the learned judge's view as to the alleged prefer- 
ence. As to the neglect to keep proper books I 
think it would be well always to punish such a 
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breach of daty in a severe and exemplary 
rannner. 

We have in this countiy in our legislation 
done everything to favour debtors and render 
the escape from liability as easy as possible 
to them. It will be well at all events that 
the very easy requirements of the Insolvent Act 
on debtors asking for their discharge should be 
peremptorily insisted on, and proper punishment 
awarded to any breach of the trader's duties in 
conducting his business. 

I gladly avail myself of the power given me 
by sub-sec. 6 of sec. 7 of the act, and, while 
feeling bound to dismiss the appeal, do so without 
costs. 

I think Mr Lnmb*s creditors had Just ground 
for feeling indignant at his conduct and in op- 
posing hiH discharge, and endeavouring to have 
some punishment inflicted upon him. 



CHANCERY UEPORTS. 

{JitporUd bg Alex. Graitt, Esq., Barrittcr at Law, Rtporter 
to the Court.) 

Fowler v. Boulton. 

Practice. — &t!aminatinn of partiet 

Where a plaintiff, though dnly served with Btihpopna and 
the examiner's appointment, does not appear to be ex- 
amlnod under 22nd Order of the 3rd of June, 1853, the 
dofendant's motion that he do attend or stand committed, 
is made fx parity unleas the court sees fit to direct notice 
to bo Kiven. 

A defendant has a rfxht to examine the plaintiff aa soon an 
his own answer is filed, though there may be other defend- 
ants who have not answered; and It is not necessary to 
senre such other defendants with notice of the examination. 

The plaintiff by amendinit his bill does not postpone his 
liability to be examined until after the time for answering 
the amendments expires. 

Service on the solicitor of a copy of the examiner's appoint- 
ment tbr the examination of a party Is a suflBcient notice 
to the solicitor; and It is not necessary that the appoint- 
ment should name the parties at length . 

Two of the defendants in this case, having filed 
their answers, obtained an appointment from one 
of the examiners for the examination of the plain- 
tiff under the 22nd General Order of the 8rd of 
June, 1853, section 7, as regulated by the General 
Order of the 6th of April, 1857. This appoiut- 
ment was served on the plaintiff's solicitors, and 
was served on the plaintiff himself with a subpoena 
ad tut. The plaintiff did not attend at the time 
and place named in the appointment, but bis 
counsel attended, and objected that his client was 
not bound to attend for several reasons which the 
examiner set forth in a certificate of the facts, 
and which are stated in the Vice-Chancellor's 
judgment. 

Mr. McLennan^ for the defendant, thereupon 
moved tx parte for the usual order, that the plain- 
tiff do attend at his own expense and be sworn 
and examined, or stand committed. 

Mr. S. Blake^ for the plaintiff, being present, 
was allowed to oppose the motion. He submitted, 
also, that the motion could only be made on 
notice. 

MoWAT, V, C. — A motion of this kind is made 
tx parte where the person to be examined is a 
witness; 2 Daniel's Practice, Perkins' ed. 1057; 
and an ex parte motion has been allowed in 
several eases where the person to be examined 



was a party to the suit. In one case of the latter 
class notice is said to have been required ; bat 
this appears to have been done not on the grouriil 
that a notice was necessary, but that the court, 
in the exercise of its discretion, thought it to he 
expedient in the circumstances of that particular 
case. A different rule would increase expense 
and delay, and would afford additional tempta- 
tion to unwilling parties to try the experiment 
of declining to attend, and to put opponents to 
the inoonrenience, trouble and expense whicb 
such a course imposes. 

The first objection which the plaintiff^s counsel 
made before the examiner was, that the plaintiff' 
had amended his bill since these defendants 
answered, and that the time for answering the 
amendments has not expired. I see nothing in 
the order to sustain this objection. The exami- 
nation is a substitute for the old practice of filing 
a cross-bill for discovery ; and in such case the 
rule was, that the defendant to the original bill 
was not entitled to an answer to the cross-bill 
until he answered the original bill, but if the 
plaintiff in the suit amended his bill after tho 
defendant answered, this was no ground for 
postponing bis own answer to the cros»-bill. I 
see no reason why the amendmont should have a 
different effect in this respect under the substi- 
tuted proceedings which have been adopted in 
this country. 

The second objection was that the plaintiff's 
solicitors had not been served with sufficient 
notice of the intended examination, but only with 
a copy of the examiner's appointment, and that 
this appointment was entitled *' Fattier y. Boul- 
ion," instead of being entitled with the names of 
all the parties to the suit in full. In proceeding 
before the Master, before whom all examinations 
were formerly taken in this country, his warrant 
is the only notice that is served on the solicitors, 
2 Smith's Pract. 149. 2nd Ed. 150, and never 
gives the full style of the cause, Bennett's Mas- 
ter's Office, p. 1, App. There are many other 
notices and papers in a cause for which by the 
English practice this short title is sufficient, 2 
Ayckbourne's Chancery Practice, pp. 73, 90, 93, 
103, to 100. I think there is neither authority 
nor reason for holding the notice in the present 
case to be insufficient. 

The third objection is, that the defendants who 
wish to examine the plaintiff hive not served the 
other defendants with notice of his examination ; 
but I see no ground for holding such notice to be 
necessary: theexnmination ia not evidence against 
the defendants; the Orders of the Court do not 
declare tbnt notice of it is to be given to them; 
if a cross-bill for discovery were filed under the 
old practice, the other defendants would not have 
been parties to it ; and if, in addition to these 
considerations, I may compare the convenience 
of each course, as a guide for ascertaining what 
the rule is, I think that ihe balance of conveoi- 
ence is not in favor of what the plaintiff contends 
for. So also as to the expense. The rule con- 
tended for would add to the expense of almost 
every examination where the defendants do not 
appear in the suit by the same solicitor, and it 
would, I think, be very seldom, and only in very 
special cases, thst the opposite rule would, in 
practice, render necessary the expense of a second 
examination of the plaintiff. 
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To these three objections stated to the exami- 
Der Mr. Blake, in his argament before me, added 
a fourth, vis., that the plaintiff is not liable to 
examination nntil the answers of the other de- 
fendants are in. This objection seems to me to 
have no better foundation thnn the others. The 
analogy in case of a cross-bill is against it. The 
language of the General Order is not in its favor. 
This Order proTides that anj party plaintiff maj 
be *' examined at any time after answer: and 
any party defendant may be examined at any 
time after answer/' &o. It is vlear that the 
expression ** after answer," in the second case 
referred to, does not mean after all the answers 
are filed ; and the fair inference is, that the 
same expression in the first case had not that 
meaning either. I think that after any defend- 
ant filea his answer, the plaintiff may, under the 
order, examine such defendant, and that the 
defendant may examine the plaintiff, whatever 
may be the position of the cause in reference to 
the other defendants, — over which the plaintiff, 
and not the defendant, has the control. 

An affidavit must be filed of the service of the 
subpoena and appointment. The usual order will 
then go. 

McNabb v. Nicholl. 



Pltadimg^Pro eon/emh-&atuit of frauds. 

The plaintiff by hii bill alleved that oerUlo lands bad been 
conTeyed to tbedefeDdant tohold In tniHt for thegriintorB, 
and that thf* defendant bad not gfveQ any value or eon- 
«M«rafk>n tberefor. the eonveyance being made in order 
to ^vent the gran' or foolisbly and Iniprovldeotly dls- 
p<«iQ«; of or parting with his estate; but did not all<*go 
anyifcrtting erfdendng the trust The defendant having 
sttfltred the bill to be taken agaliiAt blm pro wi^tMso, 

Bel*iJ[Vw Tankougbnet, C] that the fact« stated, rt-malning 
uAd<»nIed, were sufficient to enable the onurt to declare 
tpe defendant a tmntow. and fbat It wa^ not Indlspttnsible 
that the bill should allege that the trust was evidenced 
by any writing. 

This was a hearing pro confesto. The bill in 
the cause alleged that Petei McNabb, dcceaHed, 
having, during his life time, been seized in fee 
of the east half of lot No 6. in tJie 4th conceH- 
aion of the township of £rin, contnining 100 
s\cres. did, on the 14lh of February, 1851, con- 
vey this property to the defendant, * without his 
giving any value or consideration therefor, and 
upon trust for him, the said Pi-ter MoNiibb, and 
for his benefit, so as to prevent the K:iid Peter 
McNabb foolishly and improvidently diMposiog of 
or parting with the said lot." The bill contained 
further allegations, to the effect that the convey' 
ance was solely for the purpose of enabling the 
defendant to hold the lot in trust for Peter Mc- 
Nabb. It alleged the decesse of Peter McNabb 
intestate, and that plaintiff' and others were en- 
titled as heirs at law ; the occupation of the 
property by defendant, and his refusal to convey 
to the plaintiff and other heirs, and the pretence 
set up by the defendant, thst the lot had been 
conveyed to him absolutely. The prayer of the 
bill was, that the defendant might be declared a 
trustee for the plaintiff and the other heirs of 
Peter McNabb. 

On the cause being called on, 

Mr. Crooks, Q. C, for the plaintiff, asked for 
s decree as prayed. 

Vankouohset, C. — I entertain no <lnubt that 
it was not necessary that the bill should contain 



an allegation that the trust was evidenced or 
admitted by writing. The plaintiff states the 
trust in his bill, and this is all that is necessary 
for the purposes of pleading. He has then to 
prove the trust by proper evidence. The ques- 
tion here is, whether any evidence is necessary, 
the bill not having alleged the trust to be in 
writing, and the defendant having allowed it to 
be taken pro confesso, or as confessed — or having 
thus confessed it — though not in writing, as he 
might have done in an answer. There is no ad- 
mission in writing here by the defendant, nor is 
any evidence in writing shewn. 

In Davits v. OUy, 83 Beav. 640, the question 
arose, or might havo arisen, upon demurrer. 
The bill did not allege that the trust was evi. 
denced by writing. The Master of the Rolls held 
the bill sufficieot and overruled the demurrer. 
Now, suppose the defendant had not answered, 
but had allowed the demurrer to stand. I appre- 
hend the plaintiff would have taken his decree 
as a matter of course, and without evidence. He 
would not be called upon for proof, apd yet the 
demurrer contained no admission in writing, of 
the terms of the trust. The effect, I think, of 
the bill being taken as confessed, cannot be less. 
It at least amounts to this, that the defendant 
waives all proof by the plaintiff. 



MoRLKT y. Mattbbws. 
Jhraeties^Rtftrtnos hack to MusUr^Evideneti—OorTscHng 

Where a niforeneo back to the Master to review his report 
is directed, the Master Is at liberty to receive furthor 
evidence, 

Where the eonrt on a reference back to the Master, does not 
mean that h^ nhall fake further evidence, the order eon- 
tains a directiun to that oflect ; unless the reference back 
is expressed to l>e for a purpose on which farther evidence 
could not be material. 

The court will at almost any stairs of a cause make a special 
order for the correction of slips in a Master's report. 

Motion to quash the certificate of the Master 
at London, o*i the ground that one of the sche- 
dules prepared by the Master had been omitted 
from his report by mistake. 

Roaf, Q C, and Ckadwick^ in support of the 
application. 

Blake, Q. C, contra. 

MoWAT, V. C, — ^The Master at London made 
a report in this caase, dated the lOth day of July, 
1806, which the plaintiffs appealed against. The 
first ground of appeal was allowed by consent 
without argument, and was in the following 
words: **Tbat the Master should have taken a 
separate account of the principal or corpus of 
the estate, and of the income which by the test- 
ator's will is charged with legacies, and have al- 
lowed against such principal or corpus the proper 
charges affecting the same, and have allowed as 
against such income, first, such disbursements as 
were properly chargeable against the income; 
second, the annuity to the testator's widow and 
sister ; and, third, the sums payable to the testa- 
tor's children." 

Under the order allowing this objection (12th 
September, 1865,] the Master has ruled that he 
may allow as income sums which by his former 
report he did not allow either as principal or 
income; but that he is not at liberty to allow 
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any sums as principal which he did not allow by 
his former report. 

No grouad was suggested to me on which this 
distinction can be supported. If the Master can 
take an account of further sums of income, he can 
take an account of further sums of principal, and 
I think tho practice does not require or authorize 
the exclusion of either. The general rule is 
that on a reference back to the Master to reyiew 
his report, he is entitled to receive further evi- 
dence. In Twyford ▼. Truill, 8 M. & C. 649, 
Lord Cottenham said : ** I have always been of 
opinion that the Master is entitled to receive 
further evidence. It seems to me nonsense to 
refer it back to the Master, unless he is at liberty 
to receive further evidence ; because the conclu- 
sion afforded by the evidence already taken might 
have been drawn by the court without the assist- 
ance of the Master." The case of Livetey v. 
Livney^ 10 Sim. 331, Is to the same effect. I 
apprehend, therefore, that where the court does 
not mean that the Master should take further 
evidence,' the order must contain a direction to 
that effect, unless the reference back is expressed 
to be tor a purpose on which further evidence 
could not he material. 

The objection of the appellants in the present 
case thut the Master should have taken <- a sepa- 
rate account of the principal or corpus," and 
income, respectively, not that he should by his 
report have distinguished how much of the 
amount thereby found was for principal and bow 
much for income. I know of no practice that 
forbids the Master, upon tho allowance, simply, 
of such an objection, to charge for either princi- 
pal or income sums he had not charged by his 
previous report. 

Whatever may have been the notion in the mind 
of the gentleman who drew the Reason of Appeal, 
or in the minds of the counsel who consented to 
its being allowed, all I can say is that the 
language employed, the meaning and effect of 
which alone I have to consider, is not such as by 
the practice of the oourt excludes additional 
charges. 

It appears that the only item hitherto excluded 
by the Master was omitted from his first report 
by a mere slip, the receipt of the money having 
been admitted by the accounting party in bis 
aeoounts brought into the Master's office. The 
court will at almost any stage of a cause make 
a special order for the correction of slips of that 
kind in a Master's report, Riehardton'9, Ward, 18 
B. 1 10 ; EUis v Maxwell, lb. 287 ; Prentice v. Men- 
sal, 6 Sim 271 ; Turnery. Tamer, 1 J. & W. 89; 
Turner ▼. Turner, I Swanst. 154. But the items 
which may be added by the Master when a re- 
port is sent back to ba reviewed do not appear to 
bo confined to this class. 

The question was argued before me by eounsel 
for all, and I have followed the example of Lord 
Cottenham in Tivyjord v. 7V«W, 8 M A. C. 649, 
and expressed my desire of the parties, though 
this is not strictly regular. No order can be 
drawn up on the motion except as to costs. I 
think the costs of the application should be paid 
by Mrs Matthews, who has wrongfully resisted 
being charged with the item which has given rise 
to the Master's erroneous ruling. See General 
Order, No. 86, of December 20th, 1865. 



Rk Owrks. 

ImoJvency Ad— Appeal. 

Notice or Ihe Application fnr an allowancH of appeal must 
be served within elxht dayn troai tho day on which the 
Judtrment appealed from is pronounced, but the application 
{I8f If may be after the «ght dayii. 

IVhere the notice was aerved fn time, bat named a dav for 
the application, which did not givo the time the inaolrent 
was eutitled to, and was Irrefular in some other rcspeeta, 
the notice waa held amendable in the discretton of the 
Jndge. 

This was a motion in Chambers by creditors 
for the allowance of an appeal from the decision 
of the County Court Judge, in respect of the 
insolvent's certificate. 

Mr. Hodyinif in support of the application. 

Mr. Cattanaeh, contra. 

MoWAT, V. C— The 9th aection of the Inaol- 
▼enoy Act of 1864, aKb-see. 12, makes the order 
of the County Court Judge ** final unless appeal- 
ed from in the manner herein provided for ap- 
peals from the oonrt or judge." This manaer is 
pointed out in the 7th section, the 2nd sub-seo. 
of which provides that the party dissatisfied may 
in Upper Canada appeal *'to either of the supe- 
rior common law courts or to the Court of Chan- 
cery, or to any one of the judges of the «aii] 
courts ; first obtaining the allowance of such ap- 
peal by a judge of any of the courts to 

which such appeal may be made." 

The third sub-section provides that *' such 
appeal shall not be permitted unless the party 
desiring to appeal applies for the allowanoe of 
the appeal, with notice to the opposite party 
within five days from the day on which the judg- 
ment of the judge is rendered." By the act of 
1865, chapter 18, section 15, the delay of apply- 
ing for the allowance of an appeal is thereby 
extended to eight days, instead of five. 

In the piesentcase the order from which these 
creditors desire to appeal was made on the 2nd 
of June. The creditors reside in Montreal ; the 
insolvent resides in Guelph; and the notice of 
application for the allowance of the appeal was 
served on the 7th, and was returnable on the 9th 
of June. The notice, therefore, was both served 
and returnable within eight days from the ren- 
dering of the judgment. 

Mr. Cattanach, for the insolvent, objects, how- 
ever, that the notice was insufficient on various 
grounds The most formidable of these grounds 
is this: — A subsequent section of the act of 1664, 
section 11, sob-section 9. provides **that one 
clear day*8 notice of any petition, motion or rule, 
shall be sufficient if the party notified resides 
within fifteen miles of the phice where the pro- 
ceeding is to be taken, and one extra day shall be 
sufficient allowance for each additional fifteen 
miles of distance between tho place of service 
and the place of proceeding." Here, it is said, 
there has been bnt one clear day*s notice ; while 
the insolvent rei>ides at Que'ph, and was there- 
fore entitled to longer notice : and that the notice 
served was therefore insufficient and irregular, 
and that the application for allowance should 
consequently be refused. The eflfect of yielding 
to this objection would be to prevent any appeal 
now from the decision complained of. 

The notice contemplated by this enactment, 
according to the construction of this and the 
other clause which is contended for, would render 
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all appeals impossible where the party to be 
notified resides 1 20 miles from Toronto. It seems 
necessary, therefore, to hold that, according to 
the intention of the act, if the service is within 
the eight days, the application may be for a day 
sabsequent. 

It is to be ob.served rIpo, that the notice ppeci- 
fied is declared to be sufficient — it is nut declared 
to be indispensable. 

Mr. Hodgins answers these objections by re- 
ferring to the 18th BDd 14th sab-diTisious of the 
same eleTentb section, which provide, amongst 
other things, that **no allegation or statement 
shall be held to be insaffioiently made, unless, by 
reason of any alleged insnfficiency, the opposing 
party be misled or taken by surprise ;" and that 
^*no pleading or proceeding shall be void by 
reason of any irregularity or default which can or 
may be amended under the rules and practice of 
the conrt.'* 

When the notice of allowance is served within 
the time required by the 7th section, can I amend 
the irregularity of the return day, not being such 
as to allow the time mentioned in the 11th sec- 
tion ? I think I would not be carrying out the 
epirit or intention of the act if I should refuse 
to allow the amendment.' The appealing credi- 
tors were guilty of no negligent delay; they 
served their notice with reasonable promptitude ; 
the 7th section, as amended, seemed to require 
that not only the notice should be served, but 
the allowance moved for, within the eight days; 
and the notice, therefore, named the last day 
but one of the eight for the application (the last 
day, the lOtb of June, being Sunday). I am 
satisfied that a mistake made under these cir- 
cunastances, was not such a mistake as the legis- 
lature intended to put beyond the possibili'y of 
correction. I say this after reading the enact- 
meuts of the English Bankruptcy Law, on the 
subject of amendments, nnd the Engli;<h cases to 
which I was referred on the part of the insolvent. 
The other objections to the form of the notice 
are, that it Is not entitled in any court, and that 
it does not mention on what evidence the motion 
is to be made. I think that, according to the 
practice of this court, the notice must be regarded 
as irregular in these reepects,' bat I think that 
it may be amended. 

It is further objected, that the notice should 
state the grounds of appeal. I do not think this 
omission is an irregularity. 

It is further objected, that it does not appear 
that the applicants have proved any debt against 
the insolvent. I think this omission may be 
supplied. 
The appellants must pay the cost of the day. 
If the respondent insists on the ohjections, the 
motion must stand over to a future day ; the 
defective evidence to be supplied, and the notice 
fur the allowance to be amended 



CHANCERY CHAMBERS. 
Reported by J. W. FLBtcHts, Eaq., Sutidtor. 

WiMAN v. ilBAD8TABI.T. 

PiKovery^ Principal and agtn^PfivUeffe. 
Letten received by tba ag»nt of a party to a cause from 
otbar partl:8» although writtan Inoonfleenoe, bat relating 



to the Bal^}eet matter of the eaiue— ZfeM, to be in the cub* 
tody or power of the principal, and not exempt from pro- 
duction under an order to produce. No ci'mmunicatlon 
priTlleged, except as between a solicitor and bis clieut. 
8nch letters must be produced entire and not rautilat«-d. 
[Chamberii, 2»th Nut. 1866.] 

In this suit a writ of sequestration had issued 
against the defendants, for contempt in not pro- 
ducing certain documents admitted by ibcm to 
be their property. 

The bill was filed for the purpose of obtaining 
an injunction to restrain the defendants from 
publishing a mercantile refereuce book or direc- 
tory, alleged to be compiled in part from h simi- 
lar work published by the plHintiffii. The plnin- 
tlffs suspecting that the defendants would innke 
extracts from their work, purpovsely in.«erted 
therein the name of a village called Apricot, in 
the county of Ontario, which village, in fact, hud 
no existence ; doing so for the purpose ef setting 
a trap for the defendants. The device was suc- 
cessful, the defendanta actually inserting in their 
work the fictitious name. In order to prove the 
alleged misconduct of the defendants, the plain- 
tiffs were desirous that the letter from the agents 
of the defendants, relating to this village of 
Apricot, should be produced. This the defen- 
dants refused to do, setting up that these com- 
munications were confidential and privileged, 
being obtained privately from particular persons, 
and necessarily so on account of the peculiar 
nature of their business. Certain letters were 
produced by the defendants, out of which the 
names of persona from whom information was 
obtained had been cut. 

Huton Murray moved to set aside the seques- 
tration, contending that the affidavit on produc- 
tion, filed by the defendants, was sufficient, and 
that as the letter spoken of had passed between 
third parties, that they were exempt from pro- 
daotion. His clients bad produced all the docu- 
ments relating to the cause, which they were 
compellable to produce, and they were therefore 
entitled to have the sequestration discharged 
with costs. He cited EdmoncU v. Lord Foley, 10 
W. R. 210. 

S. H. Blake, for the plaintiffs, said that the 
letters in question were material to support his 
case. They were not privileged communications ; 
on the contrary, being made to the agents of the 
defendants, and being in the custody and under 
their control, they were liable to production. He 
cited Wigram on Dis. 216-7 and 289. The par- 
ties writing the letters, if known, could be ex- 
amined as witnesses for the plaintiffs, and made 
to disclose the contents of the letters in question. 
Documents produced must be produ:ed entire 
and not mutilated. 

Ths JuDoas' SsoBETABT.^In this cause the 
defendants move to discharge a sequestration 
obtained by the plaintiff against them for non- 
production of books and papers, the order for 
production having now, as they allege, been 
obeyed. In answer to the motion, the plaintiff 
contends, that the defendants have not produced 
certain letters, which, by their affidavit on pro- 
dnoUou, they admit are in their possession, and 
that others, which have been produced, are in a 
mutilated form, portions of the letters having 
been out out before production. The defendants 
seek to excuse themselves fh>m production of the 
letters which they have not produced, on the 
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ground that thej are not in their possession or 
under their control, butahat they are the prifate 
property of their agent, written to him by a cor- 
respondent of bis own, and not by any one in the 
employment of the defendants. I do not think 
that the excuse is sufficient to protect the letters. 
The statement in the affidayit on production is : 
«' We have been informed that our agent, who is 
engaged in getting up the manuscript of that 
part of our book which is in question in the suit, 
has in possession some letters receiyed by him 
from correspondents employed by him, and in 
particular a letter giving the information as to 
the place or Tillage called Apricot, but that he 
declined to produce the same.** On the argu- 
ment of the motion, it was admitted that but for 
the agent haying been employed in getting up 
the defendant's book, these letters would not 
have been received by him, and there is no pre- 
tence made on the part of the defendants that it 
is out of their power to procure these letters and 
produce them. I must therefore hold that they 
are documents in the possession, custody and 
power of the defendants, and that they must be 
produced. As to the letters which have been 
produced in a mutilated form, the defendants 
say they have cut out the names contained in 
them, because they are letters sent by a travel- 
ling agent to the defendant's agent at Detroit, 
and the names cut out are those of the persons 
who gave him infoimation as to the standing of 
the various merchants in the towns he visited, 
and that these persons gave the information 
sought from them, under a pledge given by the 
defendants not to divulge their names, and that 
** It was under such agreement only that their 
said correspondent undertook to admit them in 
said work.** I do not think I can attach any 
weight to this argument. The law knows no 
privileged communication, except between a soli- 
citor and his client. The agent had no power, 
by giving any such pledge to oust the jurisdiction 
of this court to grant discovery, and if he were 
put in the witness box and examined, he would 
be compelled to disclose the names of the parties 
from wboin he obtained his information. The 
argument that tbe names of these persons are 
their own property, and that therefore the letters 
containing their answer are held by the agent as 
the joint property of those correspondents, so 
that the court cannot order the production when 
the latter are not parties to the suit, is answered, 
and cannot prevail. Besides, these letters are 
not in tbe agent's hands, and by their affidavits 
they are admitted to be the sole property of the 
defendanta. The defendants are bound to supply 
those portions of the letter which they have kept 
back. The order to produce not having as yet 
been fully complied with, I must rcffuse tbe 
motion with costs. 



Cabr ▼. Carr. 



JnUn'm aUmmy. 
An order for Interim allm nj will be (rranted on tbe mnr- 
rlnffe being proved or admitted, without ahowiag uxj 
other ftct or elreumatanee. 

[Chamben, 27tb Got 18M.] 

FUteher, for plaintiffs, moved for an erder for 
interim alimony. 
Spencer appeared for defendeot, and asked an 



enlargement of tbe motion, for tbe purpose of pro- 
curing further affidavits to support the answer. 

Fieteher, contra. 

The marriage having been admitted by the 
answer, no affidavits whatever can be read, and 
the order must be granted. 

Thb Judges' Sboretary held plaintiff enti- 
tled to tbe order and directed the usual reference, 
remarking that the questions put in issue could 
not be adjudicated upon in Chambers, which 
would be done if the merits set up in the answer 
were considered. 



Marshall v. Widdkr. 



Master's qfflca—Ihetai^.raneers-'SerTice. 
G. D , and H. D., his wife, inrambrancer^, were made paities 
to the Heater's office, and not appearing on the day 
named in notice A., Md^ by the BOaster, that an order in 
Chambers most be obtained, giving the wife liberty to 
come in and prOTe her claimtt Keparate and apart from her 
husband. Tbe order in Ohambvrs waA afterwards obtain- 
ed. Service of a fiesb notice A. dixpensed with. 

[Maslcr's Office & Chambers, 7th Jan. 1866] 

This was a common foreclosure suit. Tbe de- 
cree was the usual decree, with a reference to 
the Master as to incumbra^icers. Tbe defi^ndnuis. 
George Dyett and Harriett D.vett. were found to 
be tbe only incumbrancerd, and were made par- 
ties in the Master's office. On tbe return day 
named in tbe usual notice A. to incumbrancers, 
which notice had been duly served on tbe last 
named parties, tbe plaintiff^s solicitor appeared 
in tbe Master's office to prove bid claim, no per- 
son appearing for tbe incumbrancers. 

The Matter, in the absence of any person to re- 
present them, ruled that the reference could not 
be proceeded with, but that an order in Cbambere 
would have to be obtained, giving the defend.int, 
Harriett Dyett, liberty to come in and prove her 
claim at some day to be named in the order, not 
less than fourteen days from the day of the ser- 
vice of the order upon her. The Master thought 
the practice in the Master's office in such a case 
analogous to the practice of serving an order 
to answer a bill of complaint separately upon 
defendant (a married woman), who had not an- 
swered jointly with her hu»band. 

Thi Judgbs' Secretabt granted tbe order. 
Service of a fresh notice A. on tbe defendant, 
Harriett Dyett, was deemed unnecessary. 



ENGLISH REPOATS. 



CHANCERY. 

COLSNSO T. GlaDSTONB. 

Oalnny—Indepmdcnt Leffitlature—BUhap^Ooerciw 

jurisdietiatu 

(Oontlnoed from page 244.) 

The A ttomfy- General, Selwyn^ Q C, and 

Pemberton^ fur tbe defendants. — We deny that 

a bishopric of Natal has been perpetually and 

irrevocably constituted. It is not alleged that 

any direct appropriation was made for such a 

purpose, but that certain funds are subscribed 

generally for colonial bishoprics, of which some 

portion was assigned for tbe esublishment of a 

biahoprie of Naul in the proper legal sen-e of 

that term. Tbe intention of the founders and 
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acceptors of the trust was to give the whole dis- 
cipline and administration of episcopacy, as 
ezstablished in the Church of England, to the 
colonies. Colonial bishoprics were founded in 
this view ; some recognised by colonial Legisla- 
tures, some established by the Royal supremacy. 
As regards the impossibility of maintaining 
coercive jurisdiction in the dominions of foreign 
powers, the Jerusalem Bishoprics Act gave the 
Crown power to erect sees, with authority extend- 
ing over the coast of the Mediterranean. Dis- 
cipline, which is an essential part of the Church 
of England, where occassion for it exists (Hooker, 
book 8); was contemplated, not a mere voluntary 
compact, and identity of discipline with that of 
the Church of England, to be maintained with- 
out an ecclesiastical law. For if there be no 
ecclesiastical law, all questions connected with 
the Church must be determined by the civil 
Courts. If this be so, then Bishop Colenso is a 
mere titular bishop, without a diocese. No bishop, 
with Natal as his see, has ever been legally 
created. According to the decision of the Privy 
Council, the letters patent of 1853, creating the 
bishopric of Capetown, were totally void in the 
colony. The object of the endowment was to 
support a legal diocesan establishment at Natal, 
strictly connected with the Church of England. 
The diocesan jurisdiction is an essential part of 
Bucb establishment. It was intended to create it 
by letters patent The eddowment was given in 
the belief that it was so created. It has now 
been decided by the Privy Council that it was 
not created. It is argued that the letters patent 
may be taken as haying the assent of the Crown 
to a voluntary association, but the expressions of 
the Privy Council in deciding that Bishop Colenso 
could not be bound by his oath of canonical 
obedience to the Bishop of Capetown decide that 
even the power of voluntary associations to bind 
themselves is limited, and cannot introduce an 
ecclesiastical jurisdiction. It is argued that the 
Queen, as head of the Church, has power to visit 
the Bishop of Natal and to try him by commis- 
sion. This is not so. The Royal supremacy has 
a double character. Where there is an ecclesias- 
tical law it acts through the established courts. 
But it cannot act directly on a person because he 
holds an office (26 Hen. 8, o. 19). Nor can the 
Queen issue a commission to try Bishop Colenso, 
the Commission Courts were abolished by 16 Car. 
1. c. n ; 18 Car. 2, c. 12, and 1 W. & M. c. 2. 
An archbishop could not, as alleged, be tried by 
Royal Commission issued for the purpose : if he 
committed an offence cognisable by no known 
procedure the Legislature must provide the 
means by which he should be tried. It has been 
argued that the validity of letters patent cannot 
be tried incidentally in this case, but can only be 
tried by a tare facias. But their effect is not 
tried here. Their effect is already determined in 
other decisions, namely, that they could not 
creste a bishop in the full sense of the word, and 
on that decision we take our stand. Nor does it 
matter whether, being void in part, they are 
void for the purpose of establishing such a 
bishopric as the contributors to this fund intended 
to support. 

November 6. 
LoBD RoMiLLT, Mastcr of the Rolls, after recap- 
itulating very fully the facts of the case and the 



nature of the claim made, and the defence of the 
trustees, said that the simple question he had to 
examine were the force and effect of the letters 
patent creating the diocese of Natal ; whether 
these letters attempted to confer powers which 
the Crown had no power to confer in a colony 
possessing an established legislature but no 
estabtibhed Church; and finally, whether the 
Bishop of Capetown was legally and validly ap- 
pointed a bishop, in the proper gense of term, 
by the letters patent of 1858, or whether he was 
thereby constituted only a bishop in name, and 
not in effect, so that the tru^^tecs of a fund con- 
tributed for the purpdse of supportiug a bishop 
in the diocese of Natal, were justified ia with- 
holding the salary of the plaintiff, ou the ground 
that no such bishop had ever been crcnted. 

He observed that the question whether the 
bishop's works had or had not an heretical ten- 
dency so as to disqualify him from being a 
bishop of the Church of England at all was not 
now before him. This issue was carefully 
avoided both in the bill and answer; and he 
must, in his judgment, proceed on the assump- 
tion that the plaintiff was in every way fitted, so 
far as his moral character and religious tenets 
went, to exercise the function of a bishop of the 
Established Church. Nor was he to try the 
validity of the letters patent themselves in this 
suit ; but he must assume that they were valid in 
part, 80 far as to create the new bishopric of 
Natal, and appoint the plaintiff bishop thereof 
although they might be invalid in part— i.e., so 
far as they purported to give him a personal 
coercive jurisdiction over his clergy, and to sub- 
ject him to the personal coercive jurisdiction 
of the metropolitan Bishop of Capetown ; 
and it was an important distiDction to be boroe 
in mind throughout, that it was quite possible 
for letters patent to be invalid in respect 
of purporting to bestow powers which could not 
legally exercised, and yet that such partial inval- 
idity would not make them invalid as a whole. 

His Lordship .then proceeded to consider at 
length the effect of the nomination of the plain- 
tiff by the Crown. It was not disputed that he 
thereby acquired the title and dignity of a titular 
bishop, and all such episcopal authority as can 
be exercised by a bishop without coercive juris- 
diction. Episcopal functions are classed under 
three heads — " Ordo ;" or the power of orders, 
including the rights of Ordination, Confirmation, 
and the like. ** Juritdictio ;'* t «., coercive 
jurisdiction over the clergy of his diocse ; and 
•* Adtninistratio rei familiaria." The letters 
patent purported to give the two first of these 
powers but not the third. 

Proceeding to consider the remaining two 
divisions ** ordo" and ** jurisdiction his Lord- 
ship said it was not contested that he was as fully 
endowed with the first as any other bishop. Such 
power of orders was in itself universal, not con- 
fined to this or that spot, but belonging to a 
bishop by virtue of his consecration. It was 
said this only made him a titular and not a 
territorial bishop ; for by this he has no diocese 
attached to his office. But in no case was a dio- 
cese essential to the status of a bishop. Every 
bishop bad, by virtue of his office, the universal 
power of orders, only it was* generally found 
more convenient and beneficial to the cause of 
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religion and morality tbat each bishop should 
have a see or diocese assigned to him, wherein 
these fanctions shoald be exercised exclasively. 
Therefore even, if the plaintiff might in some 
sense be culled a titalar and not a territorial 
bishop, this made no essential difference ; and so 
far as the powers of orders went there could be 
DO dispute that the plaintiff was validly consti- 
tuted Bishop of Capetown. 

But it was contended that the jurUdietio of the 
plaintiff (his coercive jurisdiction) over the 
clergy of Natal, which the letters patent profes- 
sed to give him, and also the jurisdietion of the 
Bishop of Capetown over the Bishop of Natal, 
which was also purported to be created by the 
letters patent, had been judged null and void by 
the Privy Council, and therefore the plaintiff had 
never possessed the legal Miatua of a bishop. 
But this contention on the part of the defendants 
proceeded on a misunderstanding of the real 
point decided in the cnses of Long v. Biahop of 
Capetown and Biahop of Capetown v. B'ahop of 
NataL It had been decided in these cases that 
the jurisdiction of the bishops in all coloni«» 
having an established Legi>l(iture, but not an 
established Church, must be sabject to the civil 
jurisdiction in the co ony, with an appeal to the 
Queen in Council. But this did not take away 
the episcopal jurisdiction. It left him the power 
of instituting to benefices of visiting all the clergy 
of the Church of England resident in his diocese, 
and inspecting their morals and of appointing 
dignitaries of bis cathedral. The only limitation 
to his juriadictio was ^tbis : that the power of 
enforcing obedience to his decrees and remov- 
ing obstructions to the performance of his 
episcopal functions waa not given him personally, 
but for these purposes he must have resource 
to the civil tribunal, and that tribunal would 
consider the question whether the decree 
attempted to be enforced by the bishop was 
consistent with the discipline of the Church 
of which he was a bishop, and with the princi- 
ples of justice. The letters patent were inopera- 
tive in so far as they purported to give him such 
a personal power, and also as to the mode of pro- 
cedute on appeal ; for an appeal was decided to 
lie from the bishop to the civil tribunal in the 
colony, and thence to the Queen in Council ; but 
he did not see how these details of procedure 
affected the atatua of the bishop or lesKened his 
powers of juriadictio. 

Ills Lordship proceeded to show that the 
foundation of the error in the case of the defen- 
dant was a mistaken notion as to the position of 
the English colonial Church. That Church was 
not merely in union and communion with the 
t'harch at home, but formed part of it. and was 
a branch of it No doubt the Churches in the 
colonies were voluntary asseciations, but this did 
not nieiiu that they might adopt any ordinances 
or dUcipline tb^y chose and still belong to the 
Church uf England. The judicial committee bad 
said that the Church of England established in 
the colonies was to be regarded *' in the same 
situation with any other religions body, in no 
better, but in no worse position ; and the members 
might adopt, as the members of any other com- 
munion might adopt, rules for enforcing disci- 
pline within their bo<iy, which would be binding 
on those who ezpreesly, or by implication, 



assented to them." These words had oreate<i 
alarm ; but they meant only that if any number 
of persons in England or in the dependencies 
associated themselves into a religions sect, the 
law would, in case of any dispute coming before 
the civil tribunal, first enquire what were the 
ordinances of that particular sect, and when 
these were ascertained as a matter of fact, 
obedience to those ordinances would be enforced. 
So that a body might, no doubt, agree to call 
themselves ** in communion" with the Church of 
England, and at the same time agree to be sub- 
ject to the jusisdiction of a metropolitan biahop ; 
and in such a case, no doubt, the authority of 
such metropolitan would be binding on that body 
on account of this consent, but such a body woald 
not form part of the Church of England, a« the 
colonial Church of South Africa professefl to do, 
and their doctrines and discipline might, in nonae 
reepects, differ from those of the Church of Eng- 
land. When, however, as in this case, a naml>er 
of persons voiuntarily furmed themselves into aa 
aseociation. and called themselves members of 
the Church of England, then they were bound by 
its doctriaes and discipline, nnd the jurisdictiDu 
of its bishop would he upheld and enforced by 
the civil tribunals of the coiouy, which tribunals 
would cooHiiier first, as matter of evidencv*. whxt 
were the doctrines and dUcipline of the Engrnh 
Cburoh; and, secondly, whether the particular 
orders of the bishop attempted to be enforced 
were in harmony with the laws and ordinances 
of the English Church. And it beingafunda- 
mental principle of the EofElish Cburcb tbat the 
Sovereign is head of the Churob, it was impossi- 
ble for persons voluntarily to associate tfaemNelves 
into a body professing to belong to the English 
Church, and not to submit their disputes to be 
decided on the same principles as in England. 
And in the colonies, where there was aii inde- 
pendent Legislature, and where the statutes 
appointing certain ecclesiastical tribunals in Eng- 
land do not apply, tbis could only be done by 
having recourse to the ordinary dvH courts of 
the colonies. 

His Lordship proceeded to establish this prin- 
ciple which, as he paTd, lay at the root of the 
case, by referring at length to the words of the 
judgment in Long v. Biahop of Capetown. In 
tbat case it was held that Mr. Long had volun- 
tarily bound himself to the doctrines and disci- 
pline of the Church of England, and that if the 
obedience required of hitn by the Bishop of Cape- 
town had been obedience to the rules and onli- 
nabces of the Church of England, that obedience 
would have had to be enforced. But it was held 
that the commands of the bishop in that case 
were not in accordance with the discipline of the 
Church, and therefore Mr. Long was justified in 
resisting them. His Lordship also referred to 
/>/•. Warren* a caae^ where the Court, having af>eer- 
tained that a religious society had agreed to be 
bound by Wesleyan ordinances, inquired no fur- 
ther, but decided that they must be held bound 
by the judgment of a Wesleyan conference and 
could not appeal to any other tribunal. 

The result of the decision in the Privy Council 
as to the jurisdiction of the colonial bishops was 
not to decide that they had no jurisiiotion and 
no tribunal, bat merely tbat such jurisdiction 
wms really consensual, and their tribonal %formm 
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down€4tic9my not a State tribiiBal as in the United 
Kingdom, where the Crown appointed bisbops in 
puraoanee of Act of Parliament. Hence the 
, bishops of the SngUsh Chnreh in South AfHoa 
coatd bare no such irresponsible tribunal as the 
bishops of the Cbarch at home had, bat must be 
subject to the decisions of the civil tribunal. 
And be was of opinion that this necessity for the 
eoloDial Church to refer its disputes to the civil 
tribanals was very valuable as a means of secur- 
iDg the uniformity of doctrine and discipline 
'Which was an important safeguard of the Church 
of Eqgland, for if in every esse of a dispute in a 
coloDial church the result were to be dependent 
on the decision of A/omm dometticum^ merely in 
nnion and communion with the English Church, 
the decisions might easily vary according to the 
opinions of different bishops, a result which was 
avoided by making the Queen in Council the ulti- 
mate arbiter of all such disputes. 

The course of legislation on this subject plain- 
ly showed that no bishop could be nominated or 
appointed except by the Sovereign, nor could 
any person be legally consecrated except by 
order of the Crown. In 1786, after the sever- 
ance of our American colonics, an Act of Par- 
liAineDt for consecrating bishops in tbof>e colo- 
nies provided that the license of the Croirn must 
In each case be obtained. This prir.cip1e was 
also plainly to be found throughout the various 
statutes by which bishoprics were created in 
places, not under the immediate jarisdiction ot 
the Crown, especially in 59 Geo. 3, c. 60 ; 3 & 4 
Vict. e. 88; 16 & 16 Vict. o. 52. 

His Lordship held, therefore, that in every 
respect the plaintiff was validly ordained a bishop 
of the English Church, the power of orders was 
folly given* to him at his consecration, the power 
of jurisdiction was his, only limited and quali- 
fied by the necessity of the case, because the 
Crown could no more establish a see or diocese 
in the colonies, with jurisdiction analogous to 
that of a see in England with coercive jurisdic- 
tion over all the inhabitants of the colony, with- 
out the authority of the colonial Legislature, 
than it could appoint an English or Irish Ushop 
without the authority of Parliament; and, refer- 
ring to the judgment in Re Bishop of Natah he 
said that the Lord Chancellor had not there said 
that the Ceown has no power to assign a oolo. 
nial bishop a diocese in the colonies, but only 
that the Crown cannot assign him a diocese there 
with a coercive jurisdiction. But it was not the 
coercive jurisdiction which constituted the dio- 
cese. He was therefore of opinion that the 
plaintiff was regally in possession of a see or 
diocese, and the defendants' argument that there 
was no legal identity between the colonial bishops 
and the bishops of England Wales and Ireland 
fell to the ground, and indeed he had come to 
the contrary conclusion, viz. : that if the colonial 
bishops had been decided to have a jurisdiction 
independent of the colonial civil tribanals, the 
identity which at present existed would soon 
cease to exist. 

In respect of his ttatut, then, tha plaintiff was 
legally and validly constituted Bishop of NaUl, 
and was entitled to bis salary. 

As regarded the argument from the intention 
of the contributors to the Colonial Bishopric 



Fund, his Lordship said that their intention, so 
far as was made plain to him, appeared to him 
to be rather furthered than prevented by the 
decision he had given. Their intention appeared 
to be to secure uniformity of doctrine and disci- 
pline in the colonial churches, to the support of 
which they contributed ; and also that the clergy 
and bishops of those churches should exercise 
and be subject to an effective jurisdiction. 

These Contibutors had expressed an opinion 
that the jurisdiction at present exercised by and 
over the bishops in the colonies was not ffeetive, 
but such opinion was, he believed, founded on 
the misapprehension, he had been endeavouring 
to meet The jurisdiction in question was effec- 
tive, provided it was legally exercised ond admi- 
nistered according to the doctrine and discipline 
of the Church and the principles of justice. If 
so administered it would be carried into effect by 
the civil courts ; if not, it was a nullity. He 
could not consider that the object of the contri- 
butors was to elevate the Church over the Sove- 
reign, they must bo taken to know the law that 
the Queen is the head of the Church. It might 
be doubted how far a lay tribunal was qualified 
to understand and fully appreciate the bearing 
and importance of religious questions, but be 
could not relieve the defendants from their con- 
tract on the ground that their ignorance that 
'* the Sovereign is at the head of all causes eccle- 
siastical as well as civil." 

Another reason for deciding in the plaintiff's 
favour was that it would be impossible now to 
restore the plaintiff to the position held by him 
in 1853, and the Court of Chancery would not 
annul a contract unless it was possible to restore 
all parties to their original situations. This 
would not apply to the next person who might 
be appointed Bishop of Natal, with whom a fresh 
contract would have to be made, the terms of 
which, express or implied, would bind the par- 
ties to it, but that had nothing to do with the 
plaintiff. 

The result was that he must hold the plaintiff 
to be Bishop of Natal in every sense of the word, 
duly appointed and <ihily conseerated, and that 
hewoi»ld remain bishop until ho died or resigned, 
or until the letters patent appointing him were 
revoked, or until he should be in some manner 
lawfully deprived of his see. He did not mean 
to imply that. that the plaintiff oonld not by any 
means be lawfully deprived of his see without 
the revocation of his letters patent; no doubt if 
he did not perform his part of the contract, viz., 
by performing the duties of a bishop by law es- 
tabnsbed, such as teaching and superintending 
his flock, he could not compel payment of his 
salary; but the question whether the plaintiff 
had acted ineonsisteuily with his duties, in short 
whether he bad so far renouneed the doctrines 
of the English Chorob as to have broken his side 
of the contraet (for he WQuld not affect to be 
ignorant thai the charge of heresy against the 
plaintiff was tho real reason for the institution 
of these proceedings); this question had not 
been raised^ had it been raised he must have 
tried it if no other Court oould have been found 
to do so hy acire faeiat at common law or petition 
to the Sovereign^ but as it was he had been com- 
pelled' to considei the case on the assumption 
that the plaintiff was, as regarded moral charac- 
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ter and religious opinions, perfeotlj qualified to 
be Bishop of Natal. 

The decree must be in accordance with the 
prajer of the bill, with costs against the defend- 
ants. The plaintiff must pay the costs of the 
Attorney -Goneral, and add them to his costs 
against the defendants. 
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Reprints of the British Quarterly Reviews, 
and Blackwood's Magazine, by the Leon- 
ard Scott Publishing Co., 38 Walker St, 
New York. 

The person that is supplied with the Bdin- 
hurgh^ the North British, the London Quar- 
terly^ and the Westminster Reviews, and 
BlaehjDooiTs Magazine, may rest assured that 
he is possessed of a mine of literary wealth 
that can in no other way be obtained, without 
immense research, and without much greater 
expenditure of time, thought and money than, 
in one way or another, most men are capable of 
A sketch of the rise and position of these 
most valuable periodicals will be of interest to 
those unacquainted with the following particu- 
lars — such we copy from a co temporary : — 

" The political parties in Great Britain attach 
a great importance to the power of the press. 
The Whigs in the early days of Lord Jeflfrey 
commenced the Edinburgh Review, in order 
that by its tremendous cannonade, it might 
batter down the fortress of Toryism. So also, 
when its force was felt, the opposing party 
had recourse to a similar expedient ; and thus, 
under the auspices of the Tories, arose the 
Quarterly Review, The late Wm. Blackwood, 
of Edinburgh, a shrewd, clear-headed, and 
intelligent publisher, annoyed by the assump- 
tion of his Whig neighbors, and believing that 
"The Blue and Yellow"— the colors of the 
Edinbuxigh — ^should be assailed in its chosen 
home, resolved to establish a magazine. He 
objected to a Quarterly, as his object was, by 
a monthly periodical, varied, racy, and tren- 
chant in its character, to appear three times 
before the public for every single appearance 
of the Review. The world now knows the 
energy and remarkable judgment combined 
with great liberality which have characterized 
that periodical Abroad, the editorship was 
attributed to Professor Wilson, Professor 
Aytoun, and others, but really they were only 
contributors, and from the beginning, and 
during all its history, the members of the firm 
have been the responsible managers. William 
Blackwood, senior, and his son, John, have 
mainly ruled the destiny of the magazine, 
their principle being simply to select the best 
writers, pay the highest prices, and take no 
articles from any one, no matter how elevated, 
how learned, how wealthy, or how famed, 
without remuneration. 

Thus the Edinburgh, the Quarterly, and 
Blackwood arose. In process of time, the 



English Radicals felt the need of a journal, 
and they likewise started a Review. At the 
same time, the educated classes in England, 
desirous to become intimately acquainted with , 
continental literature, commenced a similar 
enterprise ; but divided counsels and continued 
strife led to the publication of two journals 
instead of one. In process of time these Quar- 
terlies combined, and finally a union took 
place with the radical political journal, and 
thus the reading public were provided with 
the present Westminster Review. 

The immense success of these reprints is 
only exceeded by their usefulness and cheap- 
ness. The facilities given for the formation of 
clubs, etc., reduces the price to a mere nothing. 
We have the greatest pleasure in again calling 
the attention of our readers to the advertise- 
ment which in another column gives all neces- 
sary information. 
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COUNTY JUDQES. 

ALBXANDBR FORSYTH SOOTT, of Oegoode Hull. K»q., 
Barrl8tar-at.lHW, to be Judge of the Co mty Coart in and fur 
the County of Pe^l. (U*zetted December 8, 18GQ.) 

JOHN BOYD.ofOfigQode Hall, Ksquiro, Barrister at Uw, 
to bo Junior J udize in and for the County of York, (tiaset- 
tod December 8, 186(5.) 

ROBERT BRODDY, Kfupiire, to be Sheriff in and for the 
County of Peel. (Qazettod December 8, 1866.) 

WILLIAM FRKDERICK POWBLL, Eaquire, to U FherllT 
in and for the Coiinty of Carleton, in the room of Slmou 
Fra»er, decetsed. (Qdzetted December 15, 1866 ) 

OOU.NTY ATTORNEYS. 

GEORGE GREEN, of Osgoode Hall. Esquire, Barrlster-^t. 
Law, to be Clark of the Peace and County Grown Attorney 
in and for the County of Peel. (Gazetted December 8, 180i> ) 

HENRY WILLIAM PETEIISON, of O-goode Hall, Esq.. 
BarrieteraMiav, to bo County Crown Attorney in and for 
the County of Wellington, in the room of John Jachoreau 
Kingsmill, deceased, (liazetted December 8, 1866 ) 

CLERK OF THE COUNTY COURT. 
JAMES AUGUSTUS AUSTIN, Esquire, to be Clerk of 
the County Court in and tor the County of Peel. (Gaxetted 
December 8, 18G6.) 

POLICE MAGISTRATES. 

THOMAS BURNS. Sflqulr^ to be PoUce Magistrate in 
and fi>r Um Town of St. Catharinet. (Gaxetted December 29, 
1866.) 

THOMAS WILLCOCKS SAUNDERS, Eaqoire, to be Police 
Magistrate for the Town of Guelph. (Gazetted December 
29» 1366.) 

CORONERS. 

JOHN BARNHART. Esquire, M.D., and BEAUMONT W. 
DIXIE, Esquire, M.D., to be Coroners in and for the County 
of Peel. (Gazetted December 8, 1866.) 

HERBERT FELLOWS TUCK, of Drayton, Esquire, M.D., 
to be Associate Coroner for the County of Wellington. (Ga- 
letted December 22, 1866.) 

ANDREW CLOBINB LLOYD, of Stouffrille, Esquire, 
M,D., to be Associate Coroner for the United Counties of 
York and Peel, and also for the County of Ontario. (Gazet- 
ted December 22, 1866.) 

NOTARIES PUBLIC. 
ASHTON FLETCHER, of Woodstock, Barrlster-at-law, to 
be a Notary Public for Upper Canada. (Gasetted December, 
22, 1866.) 

THOMAS WELLS, of Ingersoll, Esquire, Attorney -aMaw* 
to be a Notary Public for upper Canads. (Uazuttad Decern* 
ber 22, 1866.) 
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WRITS AGAINST LANDS AND GOODS. 

Some time i^, referring to the cases of 
Ontario Bank v. Kirly, 16 U. 0. 0. P., 135, 
*nd Ontario BanJc v. Muirhead, 24 U. C. 
0- B. 563, we remarked upon the unsatisfac- 
tory state of the law with r^ard to writs of 
execution against goods and lands, and ex- 
pressed a hope that a bill on the subject 
introduced into Parliament in the previous 
session by Mr. M. C. Cameron would become 
|»w. Another provision, however, found favor 
in the ejes of the Legislature, and was passed, 
and now forms cap. 42 of 29 Vict. — "An Act 
*o amend the Oommon Law Procedure Act of 
%per Canada ''--the 6th and 6th sections of 
vhich are intended to remedy some of the 
inconveniences which previously existed, or at 
«n events definitely to settle the law as to the* 
eoncurrent issue to several counties of diilerent 
^ts of execution. 

As the law stood before this Act it was suf- 
cient to procure a return of nulla bona from 



the sheriff of the county in which the venue 
was laid, iOm»<M v. JSl^im't, 2» U. 0. Q. 8. 
905 ;) and as many writB of exeootiQii against 
lands to as many 8hflril& could then be issued 
«8 the creditor might tfaiak proper. 

The bond f4M of this returfi wag seeured 
by section 26 of cap. ^8, 27 9i 28 Yict^ 
"An Act to make further provision for the 
ofllce of sheriff in Upper Canada," which 
enacts that if any sheriff shiUl wHfally make 
any false return upon any writ^ unless by 
consent of both piu'ties, he shall be liable to 
forfeit his office. The lands of the debtor 
were thus protected from sacrifice before the 
creditor had made some attempt to realise his 
debt from the fund which has always been 
declared by the L^slature primarily liable 
to pay iL The Act of last session above re- 
ferred to enact«H (sec. 5) that no execution 
shall issue against lands to the sheriff of any 
county until after the return of an execution 
against goods in the same suit by the same 
sheriff, and (sec 7) that no sheriff shall make 
any return of nulla bona^ either in whole or 
in part, to any execution against goods until 
the whole of the goods of the execution 
debtor in his county shall have been ex- 
hausted, and that then such return shall be 
made only in the order of priority in which 
the writs hnve come to his hands. In these 
enactments the interests of the debtor appear 
to be kept in view, and those of the credi- 
tor ignored. The effect of sec 6 is in many 
cases needlessly to delay the creditor by com- 
pelling him to ground aJI fa, lands on a ^ 
/a. goods, although his debtor may not reside 
in the county, and may not have ohaltel pro- 
perty there to the value of a dollar, or the 
ooBt of the writ As, however, the sheriff 
must exhaust the goods, and upon penalty of 
forfeiture of his office may not wlKully make 
a false return, exoept by a ooDseat not likely 
to be obtained, ample time is afibrded to the 
debtor during the investigatJoO) for the dis- 
posal of the lands which it is the creditoi^s 
object to reach, and in such a case he may 
either lose the benefit of them altogether, 
should the sale be bonAfido^ or is driven to the 
risk, expense and delay of a Chancery suit for 
equitable execution. But it is tiie latter part 
of sec 6 which it may with ibroe be argued 
is specially unreasonable. The sheriff's 
return is oidy to be made In tiio ofder of 
priority in which the writs have oome to 
his bands. Take the frequent caae of several 
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writs of ft. fa. against the goods of the same 
debtor, the first of which absorbs all, without 
satisfytng the judgment in full ; the creditors 
on the other writs must wait until the first 
has been returned before they can compel the 
sheriff to make that return to their own 
which will entitle them to proceed against 
lands, and when they have obtained it they 
find their fortunate competitor still first in a 
race which no diligence on their part will 
enable them to win. 

Or again, take the case of an interpleader 
issue between the first creditor and a claim- 
ant of the goods. A subsequent creditor, who 
declines an issue, either not feeling it safe to 
contest the claim, or because conrinced that 
the property will not more than satisfy the 
first writ, is obliged to wait until the issue is 
disposed of, and the first writ returned, and 
afler all this delay is still postponed, as to his 
remedy against lands, to the first execution 
creditor. 

Other practical inconveniences suggest them- 
seWes as likely to arise from the present state 
of the law, among which may be mentioned 
the difficulty of ruling a sheriff to return a 
writ when there are several against the saoM 
party in his hands. How is he to be com- 
pelled to do this "in order of priority," if for 
Any reason some or one of the prior creditors 
do not desire their writs to be returned, or 
iiimply remain passive ? Whether this ques- 
tion can be solved judicially or not, we are 
Awarc that some officers govern themselves at 
present by the strict letter of the law. 

Apart from any question of the insolvent 
laws, it seems Mnjust to give one creditor priori- 
ty throughout the series of writs which he may 
find it necessary to issue (a priority which the 
grossest laohes ican hardly deprive him of), 
because the delays which must occur will 
often, as we iiave said before, give the debtor 
time and opportunity to dispose of bis real 
property, before it .can be bound by a ^ /«. 
lands. 

We think Mr. Cameron^s bill was a step in 
tlie right direction. If goods and chattels, 
lands and tenements, are included in the 
same writ, the chances are lessened of the 
debtor defeating his creditors by making 
away with his property. The lands could not 
be sold until the goods were exhausted, yet 
they are bound by the writ, and available, bo frr 
jis they extend, for all the execution creditorB. | 



The last sentence suggests an objection 
which might be made in favor of the debtor, 
similar to that urged against certificates of 
judgment, in that they operated to tie up and 
encumber the sale of the very land^ by mean& of 
which a debtor might often be enaUed to pay 
his debts. But in answer to this it is to be 
said that the benefit of a certificate of judg- 
ment could only be enforced by a suit in 
Chancery, while the remedy on a ^ yj*., 
already in the sheriff*s hands, is tnoxpensiTe 
and speedy. 

The subject is one of great practical diffi- 
culty, and every course suggested seems open 
to some objections. Mr. Cameron^s proposal 
seems to us, however, to be the least objec- 
tionable, and though not perhaps quite so 
favorable to the "poor debtor," is more just 
to the "poor creditor,** who has, after all, 
some slight claim to justice, not to say sym- 
pathy, at the hands of the public. 



LAW SOCIETY— HILARY TERM— 1807. 

It is gratifying to the profession and especi- 
ally to those most concerned to observe the 
marked improvement that was evidenced dur- 
ing this term in the proficiency of students 
presenting themsdves for examination both 
for call and admission as attorneys. The 
papers of the gentlemen who went up were so 
good as to call forth fix)m the Treasurer the 
expression of the unanimous opinion of the 
Benchers that these examinations were the 
best that had ever taken place before the 
Law Society, upon similar occasions, since 
examinations were required. This is very 
probably owing in a great measure to the sys- 
tem of lectures that was introduced some five 
years ago. It is at least a coincidence that 
the majority of those who went up this term 
are the first of those who had an opportunity 
of availing themselves of these lectures. 

GALLS TO THB BAR. 

The following gentlemen were, during the 
present term, called to the bar of Upper 
Canada :— Messrs. F. T. Jones and J. G. 
Smith, Toronto ; G. P. Land, HamUton ; 
James H. Fraser, London ; James Watt, Oil- 
springB ; — Merrill, Picton ;— Mudie, Kingston ; 
G. L McCaul, Toronto; W. H. Walker, 
Ottawa; G, S«iger, Samia; F. C. Draper, 
Toronto; Wm. Lynn Smart, Toronto, and 
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H. Wctenhall, H»milton— of thcBO the first 
scren obtained such a number of marks that 
thef were passed without any oral examina- 
tion. Messrs. McCaul, Walker, Draper and 
Seager were only a very few marks behind 

them. 

ATTORNBTB ADMTTTBD. 

The following gentlemen passed the requir- 
ed examination for admission as attorneys : — 
Messrs. Adam Lillie, Guelph ; J. H. Bleasdell, 
Trenton; W. H. Moore, Peterboro'; B. Gille-* 
Iwid, St Catharines; J. G. Smith, Toronto; 
X. Sparks, OtUwa ; D. H. Preston, Toronto ; 
J. Mumx) Gibson, Hamilton; F. C. Draper, 
Toronto; James H. Praser, London; W. 
MosgroYe, Ottawa; Messrs, H. R. Parke, 
Toronto; G- L. McCaul, Toronto; Edward 
O'Connor, Guelph; E. A. Bates, Smith's 
Falls; Wm. Lowe, Picton; and George W. 
Ostrom, Belleville. 

Messrs. Lillie, Bleasdell and Moore were 
especially complimented by the Treasurer upon 
their excellent examination, and they, as well 
as Messrs. GUleland, Smith, Sparks, Preston, 
Gibson, Draper, Fraser, and Mosgrove, were 
not required to undergo any oral examination. 



The courts will hold sittings in banco, for 
the giving of judgments in cases previously 
argued, and for the disposal of such other 



business as the courts in their discretion shall 
see fit, upon the following days :— 

Queen's Bench, March 4th, at 10 a,u. 
Common Pleas, " " 2 p.m. 

Queen's Bench, " 9th, 2 " 
Cemmon Pleas, " ** 10 a.ii. 



CHANCERY SPRING SITTINGS, 1867. 

The following table shews the latest date at. 
which proceedings can be taken in order to* 
get causes down for examination of witnesses, 
and hearing at the respective sittings. It will 
be seen that the last day for setting down a. 
cause, at any of the places, for examination: 
and hearing, and for giving notice thereof; is,, 
in general, put on the same day of the week on 
which the sittings begin at that place, thus, at. 
Toronto, causes are to be set down and notices, 
served, at latest, on Monday, March 4th, 
the sittings commencing on Monday, March 
18th. This is in accordance with a late deci- 
sion of his Lordship the Chancellor that a 
cause so set down, has been regularly '* en 
tered" and a notice so served has been regu- 
larly served *^at least fourteen days before 
the commencement of the examination term.'^ 

We are indebted for this table to the in- 
dustry of Mr. Charles Moss, Student-at-law. 



Plaee at which treiaaa to laid. 



Last day fbr fllioR repUoatfon, 

• ^j # ..,,1.. »rKni I iettlng oaoae doim, and 
Last day far •©nice of WU. ^j,,,,^ ^•^^y^ ^ >»«mt«^iti»« 

and haaring. 



Toronto 

Siratford 

Croderich 

Sarnia , 

Sandwich . . . , 

Chatham 

London 

Stmcoe .... , 
Belleville ... 
Woodstock . . , 
Kingston . . . . , 
Brockville . . . , 
Cornwall ...., 

Guelph 

OtUwft 

Brantford.... 
Peterborongh 
Hamilton ... 
Lindsay .... 
St. Catharines 

Barrle 

Owen Sound . 

Whitby 

Col>ourg. ... 



Saturday, Feb'y 2nd 
Monday, " 18th 

Wednesday, " 20th 
Monday, " 25th 

Wednesday, " 27th 
Friday, March let 



Tueeday, 

Monday, 

Tneaday, 

Wednesday, 

Thursday, 

Tuesday, 

Wednesday, 

Tuesday, 

Friday, 

Monday, 

Wednesday, 

Wednesday, 

Monday, 

Wednesday, 

Saturday, 

Thursday, 

Saturday, 

Wednesday, 



0th 

" nth 

" 12fch 

" 18th 

" 14th 

" 19th 

" 20th 

" 26th 

" 29th 

April 1st 

-' 8rd 

8rd 

8th 

tOth 

18th 

18th 

20th 

24th 



Monday, March 4th 

Tuesday, " 19th 

Thursday, " 2l8t 

Tuesday, " 26th 

Thursday, " 28th 

Saturday, " SOth 
Wednesday, April 8rd 

Tuesday, " 9th 

Wednesday, " 10th 

Thursday, *' 11th 
Friday, 
Wednesday, 
Tfaorsdav, 
Wednesday, 
Saturday, 



Tuesday, 

Thursday, 

Thursday, 

Tuesday, 

Thursday^ 

Monday, 

Friday, 

Monday, 

Thursday, 



" 12th 

" 17th 

" 18th 

•' 24th 

" 27th 

*• SOth 
May 2nd 

" 2nd 

" 7th 

« 9th 

" 18th 

" I7th 

<* 20th 

" 28rd 



Data of SltUags. 



Monday, 
Tueeday, 



Thursday, 

Tuesday, 

Thursday, 

Saturday, 

Wednesday, 

Tuesday, 

Wednesday, 

Thursday, 

Friday, 

Wednesday, 

Friday, 

Wednesday, 

Saturday, 

Tuesday, 

Thursday, 

Thursday, 

Tuesday, 

Thursday, 

Monday, 

Friday, 

Monday, 

Friday, 



March 18th 
April 2nd 



4th 
" 9th 
«* nth 
« ISth 
" 17th 
" 23rd 
" 24th 
" 25th 
" 26th 
May 1st 
" 8rd 
" 8th 
" nth 
" 14th 
" 16th 
" 16th 
*' 21st 
" 28rd 
" 27th 

" 8l8t 

Jane 8rd 

" 7th 
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We are requested to state that a namber of 
copies of the reports noif being issued under 
the new arrangement, over and above those 
required for practising attorneys, haye been 
struck off for the benefit of judges and others 
whose names are not on the list furnished to 
the publishers by the secretary of the Law 
Society. These, so far as they go, can be had 
fur two dollars a volume. This reduction in 
the price, an especial boon to students, will 
be as well received by those we speak of^ as 
the late arrangements have been by the pro- 
tfession at large. Those desirous of obtain- 
Qng the reports on the above terms 
rshould subscribe as soon as possible, as the 
tnumber of copies left after the practismg attor* 
.noys are supplied is somewhat limited. 



In accordance with our promise, we com- 
mence in this number a digest of the English 
Law Reports. The period which will be em- 
braced in the first digest, the first part of 
which is now given, is from January to July 
of 1806. The cases included in this period 
will be completed in two numbers more, 
perhaps less — when the next half year, or 
the next three months, as may be found most 
convenient, will be taken up and completed 
in the same way ; when the cases are all work- 
ed up, the digest will be continued in each 
monthly number, with the cases in the Re- 
ports as they are from time to time received 
from England. 

SELECTIONS. 

OF THE ORIGIN, EARLY HISTORY, AND 
GENERAL PRINCIPLES OF THE COM- 
MON LAW. 

1. There is much conflict, by writers on the 
question in reference to the origin of the com- 
mon law. Haliam, ibr instance, siftys, that the 
English lawyers, prone to magnify the anti- 
quity like m other merfts of their system, 
ire apt to carry up the date of the common 
law, till, like the pedigree of an illustrious 
fkmily, it loses itself in the obscurity of ancient 
time: Hallam^s Middle Ages, voL 1, p. 120. 
Ry his own showing, though, it seems that 
the comparison which he ha.s himself instituted 
is peculiarly appropriate, and that the origin of 
the common law, very much like the pedigree 
of sofne '^ illustrious fiimilies,'' is lost in the 
obscurity of antiquity. His own admissions 
are, that some of the features of the common 
law may be disUnguished in Saxon times, and 
that our limited knowledge prevents us from 



assigning many of its peculiarities to any de- 
terminate period. 

2. Hume considers that the body of laws 
framed by Alfred, as a guide to the magistrate.s 
in the administration of justice, though now 
lost, served long as the ba^s of English juris- 
prudence, and he adds that '* this body of laws 
is generally deemed the origin of what is de- 
nominated the common law:" Hume^s Hist. 
of Eng., vol. 1. p. 105. And Haliam admits 
— notwithstanding he places the origin of the 
common law at a much later period — that the 
treatise denominated the laws of Henry L (and 
which are merely a compilation) bears much 
of a Saxon character. 

8. Neither Sir Edward Coke, Sir Matthew 
Hale, nor any of the other old common-law 
writers, contend that the common law was not 
very greatly changed after the accession of the 
Norman dynasty to the English throne. See 
« Bla. Com., ch. 88. It is of the origin of the 
common law that Sir Matthew Hale says — 
" It is as undiscoverable as that of the Nile.^' 
And, although the talented historian of the 
middle ages may be right in considering the 
establishment of a legal system as not being 
complete until about the end of Henry III.'s 
reign, when the unwritten usages of the com- 
mon law, as well as the forms and precedents 
of the courts, were digested into the great 
work of Bracton, yet, this in nowise militates 
against the idea of the old writers, that the 
origin of those unwritten usages, and of those 
forms and precedents, is lost in the oblivion 
of much earlier periods. 

4. The pecuniary compensation for crimes 
— ^referred to and dwelt strongly on by Haliam 
— which existed in the Saxon periods, was not, 
it is true, known in after ages, but, even in 
the time of Alfred,* there existed a law for 
the punishment of wilful murder by death (1 
Hume's Hist, p. 228], and this seems to have 
continued in force until the time of William 
the Conqueror, who took away all capital 
punishment, substituting therefor various 
kinds of mutilations : Reeve's Hist of Eng. 
Law, voL 1, p. 198. 

5. Mr. Reeves, in his History of English 
Law, in treating upon the early criminal law 
of England, says — "All injuries inflicted to 
persons or property, were, under the early 
criminal law of the Anglo-Saxons, commuted 
by a payment of money; the idea of a com- 
pMMtion for a money recompense going so 
far as to extend even to the taking of the life 
of a man ; and radiating upward and down- 
ward on a scale proportioned to the greater 
or less value and elevation of the life and dig- 
nity of the person killed.'* These fines, in 
cases of homicide and in thefts of various 
kinds, were in lieu of the punishment of death, 
which also was redeemable by a great variety 
of inflictions of other corporal punishments. 
For the commission of certain infamous of- 

* ** Tb« good King Alfred's wmX afE«<nst murder flnteannd 
it to boM^teUj pwiriMd.-" 0Qiiid.4m Cr. Urn (▲.&. mS), 
p. 858. 
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/eoces, there was also punishment, or trial, by 
ordeal, of persons who had previously been 
under accusations for violations of the law : 
Ibid., pp. 34, 16. 

6. In the reign of Henry L, murder was 
again made a capital offence, as it had been 
prior to the change in that respect made by 
William the Conqueror. QUnville, who wrote 
about A. D. 1181, says,— "If, on the trial 
by ordeal, a person is convicted of a capital 
^fcnee, then the judgmeDt is of life and mem- 
bers, which are at the king's mercy, as in other 
pleas concerning felony:" QlanvUle, b. 14, ch. 
l,p.347.* 

7. One of the earliest collections of laws was 
made by Edward the Confessor, which com- 
prised the whole law of the kingdom, contain- 
ing not only the unwritten customs, but the 
laws and customs made by the several kings. 
This volume wa£ lost, and thus much relating 
to the early Anglo-Saxon customH, or common 
law, perished. From the remains of Saxon 
legislation, it is inferred, thtft the lost volume, 
like the Saxon laws that are in existence, was 
principally taken up with an enumeration of 
''rimes and their punishment : 1 Reeves's Hist 
-fi The laws adopted by William the Con- 
queror, says Sir Matthew Hale, consisted prin- 
^pally of those of Edward the Confessor: 
HiKt of Com. Law, p. 6. 

8. Most of the early statutes which have 
come down to us were passed in affirmance of 
ine common law, or declaratory of it Thus, 
t«5 statute declaring that a servant killing his 
master -, a wife killing her husband ; an eccle- 
*wstical person killing his prelate or superior, 
to whom he owed faith or obedience, was guilty 
« petit treason ; was, says Lord Coke, but 
declaratory of the common law as it had pre- 
viously existed : Sd Inst 20. The statute 96 
Ww. 3 is also, for the most part, declaratory 
1» the common law, and therefore the word 
^declaration (declnrUement) is used in it And 
*here the violation of the queen r^nant is 
'nade treason, the Mirror (cap. i, f 6) and 
onton (cap. 2«, fo. 4«) show that the common 
'*^ '8 to the same effect So, also, as to the 
^wlation of the king's eldest daughter unmar- 
Tk L- ^®^y^"K w**" within the realm without 
Jfte king's authority ; and other offences against 
Tif \^^"te of Treasons, are shown by Bracton, 
|| ne Mirror, Britton, Fleta and Glanville, to 
^^^ been treason at common law. And Coke 
^y» (Sd Inst 16), for counterfeiting the 
P^«hnient was only as in petit treason, 
^Qse the sUtute is but a declaration of the 
^mmon law, and for counterfeiting the punish- 
ment at common law was only as for petit 
?^>J : Pleta, L 1, c. 22. So tbe clause pro- 
J^ Qiog for the forfeiture of the escheats to the 
M 18 in afllnnance of the common law : 
,b» *^ Sr«tom'« CbM. 20 Ed. 1, n. 2. The 
^^tote of^X Edw. 6 ia> pla in declaration and 

^7 " r— ■ 

«r t»!u^ ^*** ^ <^ AthtlMui » tM«f who ynm «»»»nla 

P^fl. li/**" ^<l« '^ ^^'^ BKi^ 1b*o the valp* of twalf o 
aB9.^ «^ VvnMied wUli dmth ; OdbiMil ob Cr. Uv, p. 



resolution of the common law, as is also the 
statute of 1 Edw. 8 : 8 Inst 65. On this poin^ 
Hale, in his History of the Common Law, p. 
49, says, — *' Now, as to matters criminal, whe- 
ther criminal or not, they are determinable by 
the common law, and not otherwise ; and in 
affirmance of that law are the statutes of Magna 
Charta, cap. 29 ; 6 Edw. 8, & 9 ; 25 Edw. 8, 
C 4; 29 Edw. 8, c. 8; 27 Edw. 3, c 17; 88 
Edw. 8, a 9, and 40 Edw. b, c. 8 ; the effect 
of which is that no man shall be put out of 
his lands or tenements, or be imprisoned upon 
any suggestion, unless it be by indictment or 
presentment of lawful men, or by process at 
common law." And by the statute of 1 Hen.. 
4, in affirmance of this, it is enacted (cap. 14> 
that no appeals be sued in Parliament at any' 
time to come. This extends to all accusations 
by particular persons^ and that not only of' 
treason or felony, but of other crimes and mis- 
demeanors. Many of the statutes of Hen. 8, 
and Edw. 1 and 2 were made but in affirmtmoe 
of the common law, and the rest of ihem aro- 
se ancient, that they are, as it were, incorpo- 
rated, with the judicial resolutions, decisions^ 
and expositions connected with them, into the 
common law, and become a part of it : Hale*a 
Com. Law 9. And Mr. Reeves says — *' These 
statutes which were madu before the time of 
memory, and have not since been repealed, 
nor altered by contrary usage, or subsequent 
Aots of Parliament^ are considered as a part 
of the legu non 9criptmy being, as it werc^ 
incorporated into and become a part of our 
common law:" 1 Reeves*8 Hist of Eng. Law 
215. And, notwithstanding copies of these 
may be found, their provisions obtain at thia 
day, not as Acts of Parliament, but by imme- 
morial usage and custom, of which kind is* 
no doubt, a great part of our common law : 
Hale's Com. Law 8. " And, doubtless," adda 
Lord Hale, ^* many of those things that now 
obtain as common law, had their original by 
Act of Parliament, or constitutions, made in 
writing by the king, lords, and commons."' 
For in many of the acts that are yet extant, 
numbers of those laws are to be found enact- 
ed, which now obtain merely as common law, 
or the general custom of the realm : Ibidl 
Blackstone says, that it is agreed by all our 
historians that the great charter of King John 
was, for the moat part, compiled from the 
ancient customs of the realmi, or the laws of 
King Edward the Confessor; by which they 
usably mean the old common law, which was 
established under our Saxon princes, before 
the rigors of feudal tenure and other hardships 
were imported from the oontinent by the kings 
of the Norman line: Blk. Law Tracts, pref. 12. 
9. By statute 1 A; 2 Ph. A; Ma. it was enact- 
ed, that **all trials hereafter to be had, award- 
ed, or made for any treason, shall be had an^ 
and used only ^teeording to the due order iu»d 
course of the common law.^' By the statute 
of 88 £L 8, G. 28, the right of peremptorr 
challenge was taken *way in cases of bich 
tieason. It was leaolTed by JSir Walter Ma- 
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leigh^a Coie, cited Co. 8 Inst 27 n, by all the 
judges, that the statute of 1 A 2 Mary abroga- 
ted the statute of 88 H. 8, for the end of chal- 
lenge is to have an indifferent trial, and all 
Acts of Parliament made before the Act of 
1 i^ 2 Ph. ft Ma., for trial of high treason, 
petit treason, or misprision of treason, oontrarr 
to the due course of the oommon law, with 
challenges incident in those cases, are restored : 
Ibid., p. 27. The statute of 88 H. 8, a 28, was 
thus decided to be in derogation of the common 
Iaw. It was provided by this same act, that 
if a man attainted of treason, became mad, not- 
withstanding this, he should be executed; 
*' which cruel and inhuman law'* (says G^ke) 
*'*lived not long, but was repealed, for in that 
•point, also, it was against the common law, 
^because, by intendment of law, the execution 
•of the offender is for example ; but so it is not 
when a madman is executed, but should be a 
miserable spectacle, both against law, and of 
extreme inhumanity and cruelty, and can be 
no example to others :** Ibid., p. 6. 

10. Again, the statutes of 1 Edw. and 6 
Edw. 6 provide, that, for treason, petit treason, 
ftc, &c., there shall be two sufficient and law- 
ful witnesses, &c. ; the latter statute using the 
words " two lawful accusers," in inference to 
which it was adjudged in Lord Lttmlty*9 CaWy 
Dyer's R., 1 Hil. 14 £1, that, as there were no 
other '* accusers" known to the common law, 
Ibut lawful accusers or witnesses, they mast 
:Ue such as the common law requires, namely, 
Qawful witnesses. And, by the ancient com* 
anon law, one accuser or witness was not Buffl- 
«cicnt to convict any person of high treason, 
for, in that case, ^Mt shall be tried before the 
•constable and marshal by combat, as by many 
-.records appenreth. But the constable and 
tmarshal fihall have no jurisdiction to hold plea 
•of anything which may be determined or dis- 
cnssed by the common law:" Go. 8 Inst 26.. 
That two witnesses were required at common 
law appears also by the Mirror, ca. 8, ord, 
deaty and by Bracton, 1. 6, fol. 854; and 
*^ accusers" and ** witnesses," hi "the AoTe 

•acts, were held to be synonymoos. 

11. Britton says, if felons come in judgment 
(to answer, Ac, they shaHl be out of irons, and 
•all manner of bonds, bo 'that their pain shall 
oiot take away any manner of reason, nor 
them constrain to answer but at their free 
will: cap. 5, fo. 14. And, again, he says, 
^*and of prisonerB we will that none shall be 
iput in irons but those which shall be taken for 
delony, or trespass in parks or Tiraries, or 
•which be found in arreara^ upon account, 
And we defend that otherwise they shall not 
'^punished nor tormented:" Britton, c 11, 
fo. 17. And tibe Mirror—" It is an abuse that 
prisoners be eharged with irons, or put to any 
pain, before they -be sttunted:" cap. 6, § 1. 
And Sir Edward Geke says— *' It appeareth, 
that where the law requveth that a prisoner 
should be kept in MaJna and mrcia e/mtodia^ 
yet that that most be without pam or torment 
to the prisoner :" Ga 6 fast 6(L The Dvke 



of Exeter having brought in the rack or brake, 
which is allowed in many cases by the civil 
law, Sir John Fortesque, Ghief Justice of 
England, wrote his book in commendation of 
the laws of England, showing that all torments 
and tortures of parties accused were directly 
against the common law of England, and also 
showed the inconvenience thereof, by fearful 
example : Fortescue, ca. 22, fo. 24. A ques- 
tion, in reference to this matter, having been 
put to the judges, they unanimously declared 
that the rack was unknown to the laws of 
England: 4 Bla. Gom. 820. 

12. ** By the common law, to avoid all ex- 
tortions and grievances of the subject, no 
sheriff, coroner, gaoler, or other of the king's 
ministers, ought to take any reward for doing 
of his office, but only of the king, and this 
appeareth by our books, and is so declared 
and enacted by Act of Parliament of 8 Edw. 1. 
And a penalty is added to the prohibition of 
the common law 1^ that act But after that 
this rule of the common law was altered, and 
that the sheriff coroner, gaoler, and other the 
king's ministers, might in some case take of 
the subject, it is not credible what extortions 
and oppressions have thereupon ensued." So 
dangerous a thing is it, adds Goke, to shake 
or alter any of the fundamental rules of the 
common law ; which, in truth, are the main 
pillars and supporters of the fabric of the com- 
monwealth : 2 Go. Inst 78. 

18. St Germain, in his ** Doctor and Stu- 
dent,'' a 7. fa 28 (said to have been written 
in 1518), says — "By the old custom of the 
realm, no man shall be taken, imprisoned, dis- 
seised, nor otherwise destroyed, but he be put 
to answer by the law of the land. And this 
custom is confirmed by Magna Gharta, cap. 
26." Goke, in his 2 Inst c. 29, p 46, ex- 

Elains the phrase " by the law of the land," 
ere used, to mean "by the common law, 
statute law, or custom of England, which have 
been declared and interpreted by authority of 
Parliament, by our books, and by precedents." 
He also renders it "by due process of the com- 
mon law;" 2 Inst. 60; and, thus, "No man 
(shall) be put to answer without presentment 
befope Justices, or thing of record, or by due 
process, or -by writ original, according to the 
old law of the land:" Ibid. 

14. As Tegavds these styles or appellations i 
of the commonJaWf-Sir Matthew Hale furnishes 
an enumeration of them, and the reasons on 
which they are founded. Of that, above refer- ' 
red to, from St Qermain and Lord Goke, be I 
says — "'Tis called sometimes by way of emi- | 
nenoe. Lex T&rrm, as in the. statute of Magoa 
Gharta, cap. 29:" Hale's Hist of Gom. Law I 
29.; adding, that there ttho ioonunon law is ' 
principally intended by those words out per I 
leff&m terrm^ as .appears by the exposition I 
thereof in several subsequent statutes, and i 
particularly in the -alatvte 86 Edw. 8, c. 8, 
Which is -but an eagpoaition and declaration of 
Magna Gharta. I 
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15. '^ Sometimes His callo<I Lex Anglia^ as 
in the Stututc of Merlon; >4ometinies it is called 
Lex et CoHfruetfido RegAi, as in all coimaissions 
fif oyer and terminer, and in the statute d6 quo 
vnrr'tnto, &c., but, most commonly, it is called 
*The Common Law,' or The Common Law of 
England, as in the statute of Artieulitup^ 
fh^rUis, cap. 15 ; in the statute Edw. 5, c. 5, 
and in inAnite more records and statutes :" 
Ibid. 63. It was called by William the Con- 
queror, in his confirmation of it, Lex Com- 
munis and Lex Patrim. It is also called Lex 
Snn St^pta (the unwritten law), to distinguish 
it from the /,«c Scrip/a, or statute law : 1 Blk. 
Com. 63; 1 Steph. Com. 10, 46. This last- 
n&med designation, however, is not to be con- 
sidered strictly accurate, for, as has been seen, 
much of the common law has been repeatedly 
collected and promulgated by royal authority, 
and the whole of it is to be found in the vari- 
ous treatises on the common law, and in the 
reports of the decisions of the courts from very 
early ages down to the present time. The 
term is also understood in a wider sense, as 
distinguishing the great body of law, whether 
statutory or other i^ise, administered in com- 
mon-law courts, as distinguishe<l from the 
system of equity administered in courts of 
chancery. It has various other appellations, 
but in American jurisprudence the common 
]aw is chiefly used in the two last-named 
senses: per Story, J., in Lessee of Uvy v. 
McCartee, 6 Peters 102, 110; 1 Kent Com. 
471. As equity has no criminal jurisdiction, 
the term is only sensible, in connection with 
the subject of this treatise, in the sense of 
being distinguished from the statute law ; al- 
though, as will be hereafter more fully seen 
(see post, Part IIL, §§ 1-5), the term, in this 
sense, has even less force here than in England, 
*8 the common law of this country consists 
not only of the common law of England, but 
of such English statutes, also passed before 
the emigration of our ancestors, as were in 
amendment of the common law, and as were 
applicable to the circumstances of the country. 
And even some English statutes that have 
been passed since the settlement of this coun- 
try, bave been adopted, and are in force, to a 
P'eater or less extent, in different states, as 
P»rt of the American common law. 

16. The common law, as the Lex Non 
Scripid, consists, then, in England, of those 
laws which are not comprised under the title 
^f Acts of Parliament, but which are, for the 
p»08t part, extant in records of pleas, proceed- 
ings and judgments; in books of reports and 
judicial decisions ; in treatises of learned men's 
^fguments and opinions, preserved from an- 
^l^snt times and still extant in writing. But 
tne authoritative and original institutions are 
"otget down in writing in that manner, or 
^Jth that authority, that Acts of Parliament 
^^■o, but they are grown into use, and have 
acquired their binding p' wer, and the force of 
wws, by a long and immemorial usage, and by 
tbe strength of custom and reception in the 



kingdom. A part of the common law, in this 
acceptation, is that by which proceedings and 
determinations in the ordinary courts of jus- 
tice are directed and guided, and by which the 
processes, proceedings, judgments, and execu- 
tions, of the ordinary courts of justice ; the 
limits, bounds, and extents of courts, and their 
jurisdictions, — the several kinds of temporal 
offences and punishments at common law, and 
the manner of the a^'plication of the several 
kinds of punishments, with other particulars, 
extending as far as the many exigencies, in 
the distribution of ordinary justice, may re- 
quire : See Hale's Hist of Com. Law, p. 23 
et seq, 

17. Mr. Reeves also defines the common law 
in this sense. He says that the common law 
is the custom of the realm, on which courts of 
justice exercise their judgment, declaring, by 
their interpretation, what is, and what is not, 
that common law. Many of the statutes that 
hav» been enacted prior to the Magma Charta 
of 9 Hen. 3, have been blended with the cus- 
tom of the realm, and have gone to make up 
the English common law, which common law 
or custom of the realm, consists of those rules 
and QMixims concerning the persons and pro- 
perty of men, that have obtained by the tacit 
assent and usage of the people of England ; 
being of the same force with acts of the legis- 
lature. The consent and approbation of the 
people, with respect to the common law, being 
signified by their immemorial use and practice 
of it : 1 Reeve's Hist of Eng. Law 1. 

18. The nature of the common law is to be 
accommodated to the condition, exigencies, 
and conveniences of the people, for, or by 
whom they are appointed, as those exigencies 
and conveniences insensibly grow upon the 
people. Thus, though it may be said of the 
common law of England, that it was otherwise 
in the time of Henry II., when Glanville wrote, 
or in the time of Henry IIL, when Bracton 
wrote, than it is now administered, yet it is 
not possible to assign the time when the change 
began ; nor have we all the Acts of Parliament, 
or judicial resolutions, which might have in- 
duced or occasioned such alterations. The 
true constituents of the common law are the 
common usage or custom and practice of the 
kingdom in matters lying in usage or custom. 
The custom is not simply an unwritten one, as 
has been seen, nor orally derived down from 
one age to another, but it is a custom that is 
deriv^ down in writing and transmitted from 
age to age, especially since the beginning of 
the reign of Edward L ; a monarch, whose 
wisdom in connection wiUk the English laws, 
has aptly caused him to be designated the 
the English Justinian. Secondly : The judi- 
cial decisions of courts of justice, consonant to 
one another in the series and successions of 
times. And, thirdly : The authority of Parlia- 
ment manifested in introducing such laws. 
Much of that which is used and taken as com- 
mon law is undoubtedly derived fi'om old Acts 
of Parliament, the record of which, in its origi- 
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nal state, is not now to be found. These were 
acts *' before time of memory," and are taken 
as part of the common law and immemorial 
CQKtoms of the kingdom ; though, in their first 
original, they were Acts of Parliament. The 
decisions of courts of justice are rather to be 
received as authorities or evidence of what the 
law is, than laws in themselves, and they have 
great weight as precedents in all subsequent 
cases that arise, based, as they are, upon the 
common reason of the thing. See Hale*s41ist 
of Com. Law 57-69. 

19. As the common law has been the accu- 
mulation of various ages, so different nations, 
as the Britons, the Romans, the Saxons, the 
Danes, and the Normans, have all brought 
their contributions to enrich its stores. Not 
only so, but other systems of jurisprudence 
have furnished their quota to increase the 
value of ^* the gathered wisdom of a thousand 
years." 

20. The civil and canon laws, says a writer 
before quoted (Mr. Reeve's Hist of Eng. Law, 
vol. 2, p. 87), besides exciting an emulation in 
the professors of the common law to cultivate 
their own municipal customs, afforded, from 
their treasures, ample means of doing it The 
use made of those laws was much nobler than 
borrowing their language. To enlarge the 
plan and scope of the municipal customs ; to 
settle them upon principle; to give consistency, 
uniformity, and elegance to the whole ; — these 
were the objects the lawyers of those days had 
in view ; and, to further tl)em, they refused 
not to make a free use of those refined systems. 
Many of the maxims of the civil law were 
transplanted into ours ; its rules were referred 
to as part of our customs; and arguments, 
grounded upon the principles of that system 
of jurisprudence, were attended to as a sort 
of authority. 

21. The application the professors of the 
common law made, whether of the canon or 
civil law, in treating subjects of discussion in 
the law of England, is visible from the account 
given by Bracton, whose treatise contains much 
ithat is taken from those systems of law. Sec 
Goxe's translation of Gutterbock's Bracton, 
!Phila. 1866. 

22. Sir Walter Scott, in his Life of Napo- 
leon, in describing the advantages to be derived 
from the existence of such a system as the 
common law of England, says — *'' Each princi- 
ple of English law has been the subject of 
illustration for many ages, by the most learned 
and wise judges, acting upon pleadings con- 
ducted by the most acute and ingenious men 
of each successive age. This current of legal 
.judgments has been flowing for centuries de- 
ciding, as they occurred, every question of 
doubt which could arise upon the application 
of general principles to particular circum- 
stances ; and each individual case, so decided, 
fills up some point which was previously dis- 
putable; and, becoming a rule for similar ques- 
^tions, tends, to that extent, to diminish the 
>debateable ground of doubt and ai^ument^ 



with which the law must be surrounded like 
»n unknown territory, when it is first partially 
discovered:" Scott^s Life of Napoleon, p. 56. 

23. fiut as comprehensive as the common 
law is in England, it is much more comprehen- 
sive in this country. In ancient times (I H. 
7, fo. 6) adultery and fornication were punish- 
able by fine and imprisonment in the courts 
of common law. But now, these offences, in 
England, are cognisable in the ecclesiastical 
courts: Go. 8 Inst 205. Or, at least, were so 
until the comparatively recent constitution 
of the court for " Divorce and Matrimonial 
Causes:" 20 A 21 Vict c. 86.* In this coun- 
try such offences have frequently been held 
indictable at common law, as will be seen here- 
after. See post, Part IIL, §§ 19, 20. 

24. Malicious mischief, too, has received a 
far more extensive interpretation here than it 
has received in England: see post, Part III., 
§ 25 et seq. There, says Wharton, in his 
Treatise on American Criminal Law, { 2002, 
each object of investment, as it arose into 
notice, became the subject of legislative protec- 
tion ; and as far back as the reports go, there 
has been scarcely a single article of property 
which was likely to prove the subject of mis- 
chievous injury, which was not sheltered from 
such assaults by severe penalties. Thus, for 
instance, a series of statutes, upwards of twelve 
in number, beginning with the 87 Hen. 8, c C, 
and ending with *' The Black Act," were pro- 
vided for the single purpose of preventing 
wanton mischief to cattle and other beasts of 
certain kinds. Upwards of eighteen hundred 
sections, it is estimated, of acts, running from 
Henry 8 to Geo. 8, repealed or otherwise, were 
enacted for the especial purpose of providing 
against malicious mischief In this country, 
in numerous cases where there were no such 
statutes, malicious mischief has been made the 
subject of adjudication at common law. 

25. The comprehensiveness of the common 
law, however, is illustrated in England, by a 
series of cases which show that there is no 
public wrong, unprovided for by special sta- 
tute, which is not the subject of a criminal 
action. Thus it has been held indictable wan- 
tonly and injuriously to carry a child infected 
with small-pox, along the public streets ( The 
King v. Vantandillo, 4 M. & Sel. 73 ; King v. 
Burnett^ Ibid. 272) ; to refuse to provide neces- 
Fities for an infant of tender years, whether 
child, apprentice, or servant (Rgina v. SttiitA, 
8 C. A P. 158 ; Regina v. Marriiu, Ibid. 425) ; 
to show a mtmster for money {Herring v. Wal- 
round, 2 Ch Cas. 110); to put combustible 
materials on board a ship without giving notice 
of the contents ( WiUimmt v. T/u E*tsi India 
Co., 4 East 192) ; and to overwork children in 
a factory (Twiss*s Life of Lord Eldon 80). 

26. Mr. Wharton, -in referring to the defici- 
ences for the protection of the faiuily and sodal 
relations, by the most polished nations of an- 
tiquity, says— -Even in the most refined classi- 

• And thl(i net p.-rhfip<, nnlv tnkw «WM.y the jorlwilciluu 
of tlM eocIealiiaticiU coai ti In strictly iiiatiimutiiiil caua*. 
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ral eras, no violation of sorial or domostic dtity 
vas held punishable, unless it fell within the 
Tery few overt acts which were prohibited by 
statute. Now, observe how different from this 
it is with the common law of England and 
America. With us it \a held indictable for 
any one to refuse succour to another to whom 
hellhound by socinl or domestic ties: e. g.^ 
r»rent to child, child to parent, husband to 
wife, master to servant ; or. even, when, by 
peculiar circumstances, the duty of protection 
i.^ created from one to the other, — stranger to 
>trans;er. Few criminal cases are now more 
frequent than those in which the law steps in 
and enforces these very duties. The man who 
refuses to supply his apprentice with suitable 
fnoil; the husband who neglects the proper 
nurture of his wife ; the stranger who lets a 
helpless infant starve at his gate, have each, 
when injuries have ensued, been held penally 
iiaUe, Now, on what principle do these cases 
rest ? Certainly, not on statute, because there 
i< no statute on the subject. They are sus- 
tained on that broad principle of common law 
ih.it, when a duty is violated, a penalty will 
^vc imposed. But what is there to declare tins 
Juty? The only method of solving this diflQ- 
<*ulty is by refwrt to the great substratum of 
Christian ethics, on which the common law, 
»!* declared judicially by the Rnglii^h courts, 
frora whence we took it, is founded : Whart. 
Cr. Law, § 2544. 

27. The common law is also defined to be 
the experience of the past, and the wisdom of 
the pre.sent age, applied to the exigencies of 
the particular case. See 'Jottrill v. Mfpick^ 8 
Pairf 222. In this sense it includes not only 
the decisions of the courts, but the opinions of 
experts on the particular branches to which 
their attention has been devoted. Thus, the 
evidence of persons acquainted with naviga- 
tion is admissible upon the facts as developed 
in cases of collision, or lo.ss from alleged un- 
s^eaworthiness ; of persons conversant with 
handwriting, as to whether a paper was forged ; 
pf seal engravers, as to the genuineness of an 
impression ; of artists, as to whether a paint- 
^»^g is an original or a copy ; of postmasters, 
as to the genuineness of a postmark ; of sden- 
tific engineers, as to the effect of an embank- 
w^ent on a harbor ; of practical surveyors, as 
^ whether certain marks were intended as 
^undaries or terriers ; and of naturalists, as 
to whether the habits of certain fish were such 
^^ to enable them to overcome certam obstruc- 
tions in a river. And so, nothing is more 
'common than to examine a surgeon as to whe- 
ther death resulted from natural causes, or 
fi'om certain artificial agencies which may be 
the subject of inquiry. On this principle the 
opinion of medical men as to whether particu- 
Wr s^ymptom.s supposing them to exist, con- 
Jtituio insanity, is part of the law of the case: 
^^hart. Cr. Law, § 47. 

. 2H. As a further illustration of the use that 
's made of the common law, the following is 
selected: — Murder, defined at common law, is 



whore a man of sound memory, and of the age 
of discretion, unlawfully killeth within any 
county of the realm, any reasonable creature 
tn rtrunt wUara, under the king's peace, with 
malice forethought, either expressed by the 
party, or implied by law, so as the party 
wounded, or hurt, Ac, die of the wound, or 
hurt, &c., within a year and a day after the 
same : Bracton, 1. 8, fo. 20 et seq. ; Britton, 
fo. 6, 18; Fleta, 1. 1, c 28 and 30. 

29. Every word of any importance in the 
above definition, has been made the sub- 
ject of judicial decisions in various ages, and 
the meaning and force of each of them, with 
the various consequences arising directly out 
of, or collateral to them, have been, by those 
adjudications, absolutely fixed and determined. 
These, and similar adjudications relating to 
crimes, comprise some of the most important 
features of the common law. Thus, in the 
definition selected, as to what is sound me- 
mory ; what the age of discretion ; what un- 
lawfully killing; what a reasonable creature 
in rerum natura ; what under the king's peace; 
and- what express and implied malice, have alt 
been judiciously declared. So have tho vari- 
ous questions connected with killing within 
any county of the realm ; how the year and a 
day are to be accounted; who are pnncipals 
and Who accessories : whether the offence is 
murder, or manslaughter, or justifiable homi- 
cide, and numerous other incidental questions 
that have been brought practically before the 
courts during the thousand years that the 
principles of the common law have been in 
force in the nation from which we derived it. 

80. As much space as could bo spared has 
now been devoted to a consideration of the 
origin, early history, and general principles of 
the common law. Further consideration^ will 
be given to these last, in detail, in sub.scquenti 
parts of this article. The following brief ex-. 
' tracts are given from a learned defender of the • 
principles of the common law, in contending; 
for their retention in this country, and are- 
deemed appropriate in this connection. 

3L *^ Common law," says the learned pam- 
phleteer, ** is but another name for comn>on 
sense, tested, and systematically arranged by 
long experience. What governs the manners 
of men towards each other? It is the common t 
law of social intercourse. What constitutes 
the habits and customs of a country, but a 
common law, gradually growing with civiliza- 
tton, and always accommodating itself to the 
situation of the people t Nor is the common 
law of jurisprudence less pliable. It is one of 
its excellencies that it is capable of change, of 
>modification, of adapting itself to new situa- 
tions and varying times, without losing its 
original character, its vital principles, its most 
useful institutions:'* 5 Law Tracts 21, 22. 
And again, by the common law " every crime 
is now defined with mathematical certainty ; 
and all its various modifications, shapes and 
circumstances, defences and palliations, dis- 
tinctly provided for, either by general rulea . 
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and principles, or by particular decisions. So 
of tlie modes of trial, the competency, credi- 
bility, and examination of witnesses. £yery- 
tiling is so constructed as to shield innocence 
from corrupt persecution, and to bring the 
guilty to punishment ; at least as far as human 
means can effect it :" Ibid. 68. — American Law 
RegUter, 



UPPER CANADA REPORTS. 

QUEEN'S BENCH. 
(Reported by C. Bonssosr, Esq., Q 0., Reporter to the Gmrt.) 

Massachuskts Hospital y Tbb Pbotincial 
Insurancb Compamt. 

CbvataiU to pay in N. Y. — Depreciation of Citrrtnqf. 
Dttfendantp la Toionto GOTenanted to pay $516 in New Torkf 
ou the aJth Aagnst, 1858, which thny fklltNl to do. «Dd 
wht»n saed h«re In 1865. they cLUmed to pay In American 
Ourrvncy at par. though In the mean time Ic had oecimo 
Tery much d»>preclated. Beid^ howeter, that the plain- 
tiff'* were entitled to the eqaivalent of the $516 at New 
York on the day of payment, with interest. 

[Q. B. T T. 80 Vic, 1866.] 

Declaration on a corenant, dated 21st June, 
1858, to pa J $515 89, sixty dajs after date, at 
the Bank of the RepnbliOi New York. Breach, 
non-payment. 

Flea^ that on the day when said money was 
payable defendants provided funds, and bad the 
same to meet this otaim at the Bank of the 
Republic, but said deed was not then there, nor 
was it presented there on the day it became due. 
nor were the plaintiffs there to receiTe it, nor 
was any claim made on defendants till the 10th 
of November, 1865; that the money is payable 
in New York in American currency, and defen- 
dants are and have been always ready to pay in 
lawful United States currency, and before action 
tendered the same to the plaintiffs in soch lawful 
currency, which the plaintiffs would not accept, 
and on the day of tender the amount in United 
States currency was worth $212 88 in Canada 
currency, and which last sum is paid into court. 
Issue., 

At the trial, at Toronto, bffore Draper, C J., 
a statement of facte was put in by consent, as 
follows : — 

The covenant being, as alleged, in form a 
promissory note under seal of the defendants, 
payable at the Bank of the Republic, New York, 
was presented for payment on the 20th of June, 
but the defendants treated it as a promissory 
note, and allowing three days' grace, went to the 
place of payment and tendered the full amount, 
but neither the ooTenant nor any one authorised 
to receive payment was there. This was three 
days after it was due. Shortly after, defendants 
wrote to plaintiffs, asking them to present the 
covenant to their named New York agents for 
payment. Soon after the funds held by their 
agents for payment were returned to defendants 
in Toronto. 

Some weeks after, this deed of covenant was 
presented at the New York agents by plaintiffs 
for payment, but it was not paid, and on the 
aame day the plaintiffit also demanded payment 



at the Bank of the Republic, but without 
eoccess 

Some years afterwards, in November, 1863, 
some correspondence took place between defen- 
dants and a person claiming tn be the assignee of 
this claim. In October, 1864, the assiguees 
wrote to defendants demanding payment, but no 
answer was sent In November following, it was 
placed in a Toronto sulioitor's hands for collec- 
tion On the 10th of the same month, defen- 
danta* attorney tendered to the plaintiffs' attor- 
ney $518 in United Sta es currency, reckone«] 
at par, which was declined. 

It was further admitted that the covenant was 
made in Toronto, where defendants then and now 
are domiciled, and that on the day it became due 
it was not presented at the Bank of Republic, 
nor had defendants any funds there to pay ic. 

On these facts the learned Chief Justice ruled 
that the plaintiffs were entitled to recover the fall 
amount claimed, vis., $757, including interest, 
and for this the plaintiffs had a verdict 

In Easter Term, Burnt, for defendants, ob- 
tained a rule to set aside or to reduce the verdict, 
the damages being excessive, or why at least it 
should not be reduced by the amount paid into 
court 

During this term, i9. Riehardt, Q. C, shewed 
cause, citing Judtton v Oriffin, 18 U. C. C. P. 
860; Whiter Baker, U C 16 C. P 298. 

Burnt supported the rule, and cited Jonet v. 
jlrtAtir. 8 Dowl. 442 ; Sior. Confl. L. sec*. 313 
b. 818; JoneiJ. Arthur, 4 Jur. 859; Cooeh v. 
Maltby, 28 L. J. Q. B. 806. 

Hagabtt, J., delivered the judgment of the 
court. 

We do not see any thing in this case to take it 
out of the operation of the ordinary rule, that 
the plaintiffs should recover such damages as 
will put tbero in the same oituatlon as if the con- 
tract bad been duly performed. The defendants 
were bound to have paid the plaintiffs on the 20th 
of August, 1858; no valid excuse for their not 
having done so has been offered At all events, 
.as they did not attend to pay the money at the 
place named on the proper day, it was their duty 
to find the plaintiffs and pay them. We there- 
fore think that the plaintiffs are entitled on the 
face of the contract to an amount equivalent to 
the value of the sum at the place of payment on 
the 20th of August, IS'SS, besides interest from 
that date. We understand the parties to admit 
that at that time the dollar in New York and in 
Toronto was of the same value 

Assuming, as we do^ that the delay in pay- 
ment was the fault of the defendants, we cannot 
understand why the plaintiffs are now to lo&e 
one-third of their dairo because their own cur- 
rency has become depreciated in value. The 
defendants, on the oth« r hand, have only to pay 
what they originally contracted to pay. viz , the 
same amount (apart from interest), which i>n the 
20th of August. 1858. would have satisfied their 
covenant. The point seems expresxly decided by 
our Court of Common Pleas in White v. Baker, 
15 C. P 298. The damages should be reckoned 
with reference to the time fixed for payment. 

As to reducing the verdict by the amount pnil 
into court, this is a mere formal matter, as it is 
conceded that defendants are of course entitled 
to credit for that sum. The plaintiffs have Uken 
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isoe on defeadaots* plea, thereby denying the 
f«6t of the payment into Conri As, however, 
the defeadaats haTe raised other qaestions by 
the role, we think the proper course is to direct 
the verdict to be redaoed by the amount paid in- 
to court, neither party to have the costs of the 
motion or arguing in Term. 
Rule aeeordingly. 



ELECTION CASE. 



{Reportei Bgr Hxanr CBbiw, Bgq^ BarrCder-at'Lino and 
SMpmUr in CkuitJbtn.) 

Rao. XX BBL. TiNNiHO ▼. Edgab. 

MmkipiA deelitm^Qiud^leaiim far aUlerman te eiUu-7» 
d 90 Fie. cap9. 61, fili— Seating unsuooeg^fkd oandHaU— 
Jictiee o/diaiqwxitfiieaUim 1o eteOon, 
On KB appUcmtion to uimmU one B., dtttng m an alderman 
for a ei^ and to aeat another candidate In bia piaee, it 
appeared that R. waa only rated on the lait reTlaad aineaa 
ment nAl m» a bonsebf^lddr to the extent of $160. It was, 
ho««T«r eoDteiMled. that no qnalillcatlon at all waa neoea- 
suj. hat even If so. it waa aniBcieat that the qoallficatloa 
ihoold be that of a oonneUman under the former act. It 
WM diapated whether dne notice bad been given to the 
elee ova of his alleged want of qnallAoatlon before and 
d«iTtn« the time of the eleotkm, and nothing waa said la 
the attdavita aa to atiy aneh aotlfloatloo, or any protest 
at the time ot the neminalion. On the day of eleotlon, 
inst betsre the polling ooounenoed, a notloe warning the 
eleetora acatnet voting for &, algned by an eleotor, waa 
banded to Uie Betnnung Oi&cer, and read by blm aloud 
in the haarlng of tboee praaent Printed copiea of this 
aotSea ware posted up in various placea Ihe relator 
obtained the hlffhoat number of votes next to the three 
caadldatea who at the cloae of the poll were deelared 
«l«c9led. and his qualliflatlon was not denied. 

Beid 1 That it waa neosmary that eandldatea for the offloe 
of alderman abould. at the time of the laat election for 
citiee, have been qualifled as was neoeaaary for them under 
tbe tbrmer aeC 

S. That a qualiHoatlon aa eounoflman under the old law was 
iomiffident. Tuat therefore B. waa not qualified for eleo- 
tfon aa an aldermiin. 

^ That the notleeofalaqualifleaUon abould have been given 
at the time of the nomination of eandldatea, aa uoder sec 
110, 4ub-Bee. Q, of the new act, no candidates could be 
^ted tor who had not been propoaed and seconded at the 
Domination. 

-i That aa exception taken to the qualification should be 
of each a plain character that the electors can eadly form 
•n opinion as to Its correctness. 

Th«t for these rsaaous the relator could not be seated in the 
plsoa of S. 

[Common Law Chamben, Tab. 6, 1867.] 

This was an application to unseat James D. 
^gar, one of the Aldermen elect for St. Qeorge's 
^&rd. in the City of Toronto, and to seat the 
relator, Bichard Tinning, the nnsuccessfui can- 
diiJate next on the poll, in his place. 

The facts of the case as they appeared from the 
Affidavits filed on both sides appeared to be, that 
Mr. Edgar was only rated on the last revised 
assessment roll as a householder to the extent of 
$160 rental. That since the assessment was made 
be had become the owner of real estate in the jCity 
of Toronto of the value of about $2,000. It was 
<)enied, on the part of Mr. Edgar, that due 
Dotice had been given to the electors of bis 
^^^«K«d want of qualification before and during 
tbe time of the election, and nothing was sud in 
the affidavits as to any such notification, or any 
protest at the time of the nomination. On the 
^7 of election. Just before the polling com- 
menced, a written protest or notice against the 
«Wction or return of Mr. Edgar, warning the 
electors against voting for him, and signed by 
^ elector, was handed to tbe Returning Officer, 



and read by him aloud in the hearing of those 
present. Printed copies of this notice wvre 
posted up in various conspicuous places through- 
oat the ward, but were in many instancee defaced 
and concealed by other persons. The reiator 
obtiined the highest number of votes next to 
the three candidates who at the dose of the poll 
were declared elected, and his qualifioaUon waa 
not denied 

Lauder, for the relator, obtained a fiot di- 
recting a writ of summons, in the nature of a 
quo warranto, to issue, directed to and ealling 
upon James D. Edgar, of the City of Toronto, 
&c., Enquire, to shew cause by what authority 
he exercised or enjoyed the office of Alderman 
for the Ward of St. George of said City, and why 
Richard Tinning, of the said City of Toronto, 
wharfinger, should not be declared duly elected 
and admitted to tbe said office of Alderman for 
the said Ward, and in the room of the said James 
D Edgar. 

He filed several affidavits and the statement of 
the relator, who alleged. 

1. That the said election was not conducted 
according to law, in this, that although the 
returning officer for tbe said ward, and the elec- 
tors of the said ward, were duly notified before 
any votes were taken on the day of the said 
election that the said James D Edgar bad nut 
the necessary property qualification to qualify 
him for the said office, yet votes were by electors 
given and were taken and received by said return- 
ing officer for the said James D. Edgar for the 
said office of alderman. 

2. That the election of the said James T>. 
Edgar was illegal on the ground, that he, the 
said James D. Edgar, had not at the time of said 
election, either in his own right or in tbe right 
of his wife, as proprietor or tenant, a legal or 
equitable freehold or leasehold rated in his own 
name on the last revised assessment roll for the 
said City of Toronto, to the extent or value suf- 
ficient to qualify him for the said office, accord- 
ing to the true intent and meaning of tbe acts in 
force in the Province respecting the municipal 
institutions of Upper Canada. 

8. That the said Richard Tinning should be 
declared duly elected to the said office of alder- 
man for the said ward, inasmuch as he received 
next the said James D. Edgar the highest number 
of votes at the said election, and, being duly 
qualified, should be declared one of tbe duly 
elected aldermen for the said wsrd. 

4. That the said James D Edgar, not being 
possessed of the necessary property qualification, 
and due notice having been given of the same to 
the electors, the votes polled for the said James 
D. Edgar should be treated as thrown away and 
of no effect, and tbe candidate (namely tbe said 
Richard Tinning) having the next highest num- 
ber of votes at said election, and being otherwise 
duly quAlified, should be declared to be the duly 
elected candidate for one of the offices of alder- 
man for the said ward of the said city, and in 
the room and instead of the said James 1>. 
Edgar. 

6. That he, the said Richard Tinning, should 
be declared one of the duly elected alderman for 
tbe said ward, and the said James D. Edgar 
removed from said office, inasmuch as he, tbe 
said Tinning, objected to the election of the said 
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BdgM* to tlie Mid office as aboTe stated, aad 
notified the said Edgar, d;o. 

On the return of the summons 

R<>bU A, HmrtUon {Mota with him), shewed 
eanse. 

Any person not disqualified nndor 29 it 80 Vie. 
0; 61, s»d who osn take the declaration required 
In that aot ^exeept the clause as to property 
^nalifloatioo) is eligible up to Ist of Sept, 1867, 
for the reason, that cap. 61 ol early repeals the 
old property qaalificaiions, and cap. 62 simply 
postpones the new qaalifioatioD for some months, 
making no provision at all for property qualifi- 
oation in the meantime. 

If caps. 61 & 62 must be read together, then all 
inconsistent portions of former acts art* rtpeaVed. 
By these enactments the whole oouHtitution of 
the council is changed. Aldermen and council- 
men are both swept away, and in Uieir place are 
new members of council differently chosen, dif- 
ferent in numbers and different in powers and 
term of office. They are extremely different 
from both aldermen and oouneilmen under the 
old act. Therefore the old office of alderman is 
repealed, and as a consequence, any clauses or 
enactments in former acts, solely relating to 
that office, anch as property salification, are 
repealed. 

At first eight the fact of present members of 
council being called ** Aldermen,'^ leads one to 
think that the old office still exists, while that of 
councilman is abolished. But the term alderman 
is now simply the designation of ** Members of 
Council," while before it was a rank in the 
council, and denoted a grade. 

If then there is to be any qualification it 
can only be what was suffioient under the old 
law for member of council. The law could not 
imply, in the bbsence of the new qualificfttioo, 
any higher property qualification than would 
entitle a man to a seat at the council at the time 
when the candidates for the year were nominat- 
ed. Then a coaocilman was a member of ooun- 
oit with a seat at the eouooil, and exactly the 
same powers in the council as the old alderman. 

It is unreasonabte to say that before the 
new property qualification is in force we should 
be obliged to adopt the qualification of one half 
of the members of the old cooncil, and ignore 
the qualification that was sufficient for the other 
half When the qualification is only implied, and 
for the purpose of complying with the intent and 
spirit of the law, It is ressonable that we may 
look for it outside of the assessment roll, pro- 
vided the property belonged to the candidate at 
the time of the election. 

Mr. Bdgar is qualified as covneilman upon the 
roll, and besides that property be included in his 
declaration other freehold property not upon the 
roll in his name but owned by him at the time 
of the election, and sufficient to make up more 
than the qualification for the former office of 
alderman. 

The courts always lean towards not depriv- 
iflg electors of the result of the exercise of 
their franchise. And in this ease, if the relator 
sacoeeds, the court would also be depriring the 
candidate of an office for which he was qnalified 
before the new law, vis. : a seat at the council ; 
while the qualification presexibed by the new law 
is not yet in force. 



The case is clear, that the notice given by 
the relator and others, as to the alleged want of 
qualification of Mr. Edgar, was insufficient ta 
entitle the relator to be seated in his stead. 

Lauder contra. 

The old law relating to qnalifioatton of candi- 
dates for office was unrepealed, and consequently 
Mr. Edgar, being only rated to the extent of 
$160 leasehold, was disqualified, the necessflry 
qualification being $820 leasehold for alderman. 
The new Municipal Act expressly superseded the 
operation of the qualification clauses until next 
September. The amended Municipal Act 29 ^ 
80 Vic. cap. 62, was to be read as part of the 
Municipal Act 29 & 30 Vic. cap. 61, and is in 
fact incorporated with it, and sec. 428, the only 
clause which in any way could be said to repent 
the old law only repeals those portions of the old 
act inconsintent with the new act. 

The notices given at the opening of the poll 
and otherwise were sufficient to entitle the rela- 
tor to claim the seat without a new election, and 
the alleged disqualification was one which every 
elector could ascertain the truth of by a reference 
to the assessment rolls of the city. 

The following eases were cited by counftel . 
Reff. ex ret. MetcalfeT. Snari, 10 TJ.C Q. B 89 ; 
Reff. ex rel. Richmond v. Tegart^ 7 U. C. L. J 
128; Eseea EleeHon Case^ 9 U.O. L. J. 247 ; 
Reg. exrel. Dexter f. Oowan, 1 U.G. Prac. Rep 
104. 

Adam Wilson, J., delivered the judgment of 
the court. 

The chief allegation against Mr. Edgar i» 
contained in the second branch of the statement 
fileU by the relator with his motion. 

** That the said James D Edgar had not at the 
time 6f said electiun, either in his own right or 
in the right of his wife, as proprietor or tenant, 
a legal or equitable freehold or leasehold rated 
in bis own name on the last revised assessment 
roll for the said City of Toronto, to the extent or 
value sufficient to qualify him for the saidoffice"^ 
[of alderman for the Ward of St. George, in the 
City of Toronto] •' according to the true intent 
and meaning of the acts in force in this ProTince 
respecting the Municipal Institutibns of Upper 
Canada.'* 

It is certified by the clerk of the municipality. 
** that the qualification of James* D Edgar in 
the assessment roll of the city for the year 1866 
is as follows : in the Ward of St. George for the^ 
sum of $160 rental, and that he is not assestfod 
in any other ward of the eita.** 

This statement is not denied by Mr. Edgar. 

It was in effect argued on his behalf r 

1. That no property qualification was neces- 
sary for an alderman at the last election, and 

2. .If one were required, that any qualification 
which was before then sufficient to euabfe a per- 
son to be elected a member of the council, as n 
councilman, was sufficient at the last election to 
enable him to be elected as an alderman. 

The reason, it was contended, why no property 
qnalificatioB was required of the caadtdate or 
member at the last election is, that it was said the 
former municipal law was, by chapter 61 of the 
acts of last session, wholly repealed, and as the 
enactments of the new law as to the property qua- 
lification are not to take effect until the month of 
September,. 1867, and no provision in this respect 



Febroaiy, 186Y.] 



LAW JOURNAL- 



[Vol. IIL, N. 9.-^1 



Election Case.] 



Reo. sx bbl. Tinning y. Edgar. 



[Election Case. 



has been made for the ioterim, there was and ie 
in such interval, includiog the whole period of 
the electio«, an abeenee or Buepeoeion of law 
relating to this particular salgect 

If this view of the law be the correct ooe, the 
4k1deriDaa elected cannot be anseated; and 
whether it is or is not the correct view, depends 
«ntirely upon the construction of the language 
of the statutes which have been referred to. 

The Municipal Act, eh. 54, of the Consolidated 
Statutes for Upper Caoada, declared that the 
property qnaliication for aldermen should be 
freehold property of the value of $ 160 per annum, 
or leasehold property of the value of $320. 

The Municipal Act of 1866, chap. 61, made 
the qualification for aldermen, — ^freehold proper- 
tj of the value of $4,000, or leasehold property 
of the value of $8,000. 

The 427th aecuon of the act is aa fellows:— 
«* Thifr act shaU Uke effect on the first day of 
Jaouary next [1867], save and except so much 
thereof as relates to the nominating of candidates 
for munieipal ofiices, and ^he passing of by-laws 
for. dividing a muDieipaiity or any ward thereof 
to to electoral divieions and appointing returning 
offioers therefor, wbtoh shall come into efl'ect on 
Che first day of November next, and also so much 
thereof as relates to the qualification of electors 
and candidates [see chap. 52], shall not take 
^ect till the first day of September, 1867. 

The 428th section is: '* All acts or parts of 
acts inooosisteat with the provisions of this act 
relating to the municipal institutions of Dpper 
Canada, are hereby repealed " 

This act, cap. 51, and the act amending it, 
cap 52, were passed on the 15th of August, 
iSVtQ, but the repealing clause, 428. had no ope- 
ration at that time upon the pre-existing law, 
because the new act expressly declared that it 
ebould not come iato operatioii at all excepting 
' in the manner and at the times therein specially 
mentioned In the 427th section. 

Therefore, until the let of November, 1866, 
DO part of the new act was in force, but all 
remained as before tbe passing of it, and was 
earried on under tbe preceding municipal act, 
«ap. 51, as if the new act had never been passed ; 
bat upon that day all that related ** to the nomi- 
natiog of candidates for municipal oifices, and 
the passing of by-laws for dividing a municipali- 
ty or any ward thereof into electoral divisions, 
and appointing returning officers therefor," came 
then ifsto effect ; and all that was at that time 
inconsistent with thei^e provisions, but nothing; 
more, was thereby repealed. 

Then until the 1st of January, 1867, none of 
tbe other provisions of the new act but those 
which took efl^ect on the Ut day of November, 
It^eC, were in force, but everything with the 
exception Just mentioned remained as before, to 
4>e and was carried on under tbe provisions of 
the former municipal act; but upon tbe 1st day 
of .January, 1867, all the rest of tbe new act, 
**Bave and except so much thereof as related to 
the qualification of electors and candidates,** 
took effect, and as a consequence all acts er 
parts of acts inconsistent with the provisions 
which came then into operation were thereby 
repealed. 

And until the 1st day of September, 1867, 
done of the previsions relating to the qualifica- 



tion of electors and candidates under the new 
act are to be in lorce ; and as before stated, with 
respect to the other matters which came into 
operation from time to time, all the eaactments 
of the former law which rein ted to such qualifi- 
cation, must and do remain as before the new 
law, to be carried on under the old law, as If the 
new act had not been passed. 

But when the first day of September does 
arrive, then that part of the new act which 
relates to the qualification of electors and candi- 
dates shall also take effect ; and all acts or parts 
of acts which may be inconsistent with these 
new provisions will be thereby repealed. 

There are at the present time no provisions 
whatever of the old act relating to the qualifica- 
tion of electors and candidates in any manner 
** inconsistent with the new act," because these 
new provisions are not yet in force, and may 
happen never to be in force ; and it is only such 
acts or parts of acts which are inconsistent with 
the new act which are declared to be thereby 
repealed. 

I am therefore of opinion, that It was neces- 
sary that candidates for the office of alderman 
should at the time of the last election for the 
City of Toronto be qualified in tbe like manner as 
it was necessary they should have been qualified 
in order to have been eligible under the former 
act, cap. 54, of the Consolidated Statutes for 
Upfier Canada. 

I think this is the proper construction to be 
placed upon the Statute, and it is well that it is 
so ; for it would have been a very unfortunate 
condition of the law if I had bean obliged to 
pronounce a different decision. 

The result would have been, that all property 
qualification would have been soBpended, that is, 
abolished until the first day of September next, 
— both of the electors and the elected, — and that 
tbe council now representing the whole property 
of the city might be men possessing not one 
shilling's worth in value of that property which 
they have the power to tax and to charge with 
further burdens, which would not and could not 
affect themselves. 

In my opinion, then, Mr. Edgar was not quali- 
fied for election as an alderman under the old Uw, 
although be would have been qualified tu have 
been elected a councillor if tbe office of council- 
man had not been abolished ; but there was after 
the first day of January no such member of the 
city council as a councilman; tbe new council, it 
was provided, should thereafter ** oonsist of 
three aldermen for every ward, one of whom 
should be mayor, to be elected in accordance 
with the provisions of the 105th section. 

It was, however, argued, that although Mr. 
Edgar was not qualified for alderman, yet so 
long as he was qualified for election to the coun- 
cil by the old law. it was of no consequence 
whether that qualification was according to tbe 
rate which was required for an alderman or for 
that which was required for a oouncillor. I 
oannot adopt tb^s view. There were certain 
well known functionaries called aldermen, and 
certain others called comncilmen. The one office 
was quite different from the other in many res- 
pects. The aldermen have been continued, the 
council men have been discontinued ; and the 
mare fact that three al Jermen are now to be 
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•leoted for each ward in place of the two alder- 
sen and the two oounoilmen who formerly repre- 
sented it, does not alter the status of the 
alderman as to his property qnalifioation, his 
magisterial duties, or otherwise. 

The policy of the new law was to raise the 
qualifications both of electors and candidates 
▼ery considerably, but the argument addressed 
to me on this point was to lessen the qualification 
of the aldermen for the present year. I think 
that on the election of aldermen, an alderman's 
qualification is that which must be required 
whether the number of aldermen for a ward be 
greater or fewer than formerly was necessary. 

The remaining question is, whether, as Mr. 
Edgar was not qualified to b« elected, the judg- 
ment should be merely for his remoTal, or whe- 
ther Richard Tinning, the relator, should not be 
declared to have been duly elected to the office, 
and be admitted thereto in the place of Mr. 
Edgar. 

The papers filed on this application showed 
that Mr. Tinning was qualified to be elected so 
far as property is concerned, and that there were 
only four candidates, the poll at the elose shew- 
ing the number of TOtes for the candidates to be 
as follows : 

ForVickers 208 For Edgar 178 

■** Smith 186 ^* TiBning 160 

So that if Edgar, who was third upon the poll- 
book, be remoTod, Tinning, who stao'la next to 
him, will be entitled to rank as third in law, if 
he can shew that the votes which were givea to 
Mr. Edgar were given by the voters with a 
knowledge of bis want of qualification ; in which 
case such votes will be considered as if they had 
not been given at all. 

It is alleged by the relator that the voters for 
Mr. Edgar did vote with such knowledge, but 
this fact is denied. I had given a good deal of 
attention to the questions relating to the suffici- 
ency of the notice, and the sufficiency of its com- 
munication to the electors, and 1 had made some 
observations upon both points, but for the rea- 
sons below stated, it is not necessary to say what 
my opinion was. I might perhaps have come to 
the conclusion that the notice was sufficiently 
explicit in stating the nature of the objection to 
the candidate's eligibility, and alsu that soffi- 
oient notice bad been given to the electors of the 
fact of disqualification I need not however say 
more on either point, because I think I ought 
not to seat the relator for the following reasons, 
but more especially for the one first stated ; these 
reasons are : 

1. That no notice of disqualifieation was given 
at the time of the nomination of candidates, and 
by s. 101 of the new act, snb-sec 6, it would 
seem to be the law that no other person could 
have been put forward or voted for or elected, 
unless he bad been a candidate who had been 
proposed and seconded at the nomination 

It has always been considered an important 
matter in election law, to afford the electors an 
opportunity of voting for some other person in 
the room of the person objected to. in case they 
should be satisfied of the ineligibility of their 
present candidate, and this the electors of St. 
George's Ward could not have done, because the 
candidate was not objected to until a time when 



it was too late to select another person in his 
stead. 

2. The exception taken was not of that plain 
character, in consequence of the new legislation,, 
that the electors could easily have formed an 
opinion upon its validity or invalidity. 

I do not know that I should have placed so 
much reliance upon the last ground as some or 
the cases say it is entitled to ; for a candidate pro- 
testing against the want of qualificaUon of another 
can do no more than state the llftot, and then 
leave the electors to act upon the notice so giveo 
to them as they please at their peril. I am 
well satisfied, however, on the first ground, to be 
able to arrive at a conclusion by which I am not 
obliged to seat a minority candidate, who as a 
general rule, should never be the representative 
of any electoral body. 

Upon a consideration of the whole caae, 1 
adjudge the election of James D. Edgar, as m o 
of the aldermen for St George's Ward, in the 
City of Toronto, to be invalid ; and I direct that 
a writ shall forthwith be issued, according to the 
statute, to remove the said James D. Edgar from 
such office; and I further direct, according to 
the statute, that a writ shall issue for the pur- 
pose of a new election being held for the election 
of an alderman for St. George's Ward aforesaid, 
in the room of the said Jamci D. Edgar, who 
has been removed as aforesaid. 

And I direct that Mr. Edgar do paj the oosta 
of these proceedings, so far as they relate to the 
invalidity of his election, for the want of a pro- 
perty qualification. 



COMMON LAW CHAMBERS. 

{RtporUd 6y HumT CBbden, Esq., BarritUaMa'Laio and 
Rforter in Ohamben.) 

In Re Rbbye, An Ovkbholdino Tenant. 

Mor1ifaiformndmor(gag»^C. S. U, C, cap. 27, see. 68. 
A mortgagee from whom the mortgigor bea anoepted a 
lease of ihe mortgaged premieea wild not by permitted on 
the expiratloD of the term to proceed against tta« mort- 
gagor as an OTerholdlng teoant onder the abore Act 
[Ohambers, Jan. 22, 1867.J 

After default bad been made in payment of a 
mortgage, the mortgagor accepted from the 
mortgagee, a lease of part of the mortgaged 
premises for a year. No rent was paid, hq<I 
upon the expiration of the term the tenant refus« 
ing to go out of possession, the landlord applied 
for a writ of ioquisition under sec. 63 of the 
Act respecting ejectment 

OtUr, for the landlord. 

RiOBAEDS, C. J — I have consulted with some 
of my brother judges and we are of opinion that 
the present is not a case in which we should 
grant the summary remedy given by the oboTo 
section. It cannot be said that the tenant holds 
over without right, or colour of right. She is. 
mortgagor in possession, the landlords have their 
remedy by ejectment or foreclosure, and the 
tenant has the right to stay proceedings in either 
case by paying the amount really due on the 
mortgage with costs. I do not think I should 
deprive her of this right by enabliog her land- 
lord to proceed against her as an overholdtDg 
tenant. 
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Bbboa t. Hodgiov. 

OmditiimtU order to dtfemdami tofminff trial on pajfma^ 
^ cotta^OpHen qf d^emdtuU—OoMM of tht day. 

Tlft« <a«feiidaot obteioed a Jndge^t order in tbrm word§:-~ 
^ I do ord« that tho trial of ttab tmnm bo pnt off to iho 
»«zt Sprlug AarisM Ibr York, and that the reoord now 
entarvd fbr trial be withdrawn, and that nld trial be ao 
pat tiff on payment of ooata." 

Tbe ooau were taxed, bat the defondant relhaed to pay 
thii. Tbe reoord waa not withdrawn. The plaintiff tiien 
appll(>d to cootpvl the defendant to pay theee eoata, and to 
rvMdnd the order and pay the coats of tlie day. Acw— flUrf, 
thmt aa the reoord waa not wlthdiawn. and is a ranaaet, 
Um order Moat be tieated aaa eondltloaal order, and that 
tb« defendant oonld not be oonipelled to pay the euata ; 
bat the part of the anmmoinB applying tir a nadnloB of 
tSbm order waa nude abaolnta. 

rOhttnbank fob. 6, 1867.] 

Oo the 16tb Jannary last, a judge's order wai 
made od the application of the defendant, which 
concloded in the following words : — *' 1 do order 
tbnrt the trial of this oaase be pat off to the next 
Spring Assiies for York, and that the record now 
entered for trial be withdrawn, and that said 
triftl be so pat off on payment of costs." 

It was stated on affidavit, that on the iSth of 
January the costs nnder the order were taxed 
bj the Mnater at $37 18. 

That the above order was served on the plain- 
tilTs attorney, and that after snch service no 
fartlier proceedings were taken to take the case 
down to trial, and one of the plaintiff's witnesses 
WAS paid his fees and allowed to retarn home, 
and the defendant's attorney, thongh requested 
to pay the eosts, refused to pay the same. 

It was stated on the other side, that the tax- 
ation had not been dosed or enlarged, and no 
allocatur had been given, and that the appoint- 
ment to tax had lapsed. 

The plaintiff sabseqaently obtained a snmmons, 
calling on the defendant to shew oanse why he 
abonld not forthwith pay to the plaintiff, or his 
attorney, the sum of ^7 18, the eosts taxed 
under the order before mentioned, or why the 
order should not be rescinded, and why the de- 
fendant should not pay the costs of the day, the 
costs of opposing the said order, and of all pro- 
ceedings thereon, and also the costs of this appli- 
cation. 

Lawaer showed cause, and contended that the 
defend tut was not liable to pay the costs referred 
to in the order, because they were to be paid not 
absolutely bat conditionally, on tbe withdrawal 
of the record and the patting off of the trial ; 
ai d the defendant had not taken the benefit of 
the option which he had, and therefore the reoord 
was I lot yet withdrawn nor was the trial put off, 
everything still remained as it was, and the cause 
could be tried at the said assiies, if there was 
sufficient time for the purpose, or it would remain 
on the list of causes as a remanet for a future 
assise, and the defendant could not be called on 
to pay tbe costs demanded, because they had not 
been taxed, for there was no taxation until the 
allocatur was made: McKenzU v Stewart^ 10 
U. C Q B. 684; Walker v Toy, 16 M. & W 60; 
/ ibbi V Plight, 18 C. B. 808 ; Pugh v Kerr, 6 
M & W 164; 6 M. & W 17; 8 Dowl 218; 
Horton v. Tke Western Improvement CommieeUmere, 
21 L. J. Exch. 826; 7 Exob. 911. 
John Patterton supported the motion. 
The order is not conditional in its terms, and 
since its making both parties have acted upon 
it ; the plaintiff, by sending his witness away, 



and both plaintiff and defendant by attending 
on the appointment to tax, ami cnmlucting <be 
taxation, all but tbe puymeut of the fwe?. by 
affixing tbe necessary stamps, wbioh iii all that 
prevents the allocatur being signed : Gore Die- 
triet Mutuil Fire iMurance Company v. Webtter, 
10 U. C. L. J. 190. 

Adam Wilsoh. J.— There is the further case 
of Leufie v. Barker. 14 U. C G. P 886, on the 
subject In Horton v. The Weetem Improvement 
Company, ante, the words ** on payment of costs" 
were held not to be necessarily oon'fitional, but 
that they might be construed as worJs of agree- 
ment, according to the fair construction of the 
order. 

In that case the plaintiff, by reason of the 
order which was made, actually changed the 
▼enue, which was part of the order ; in this case 
the plaintiff has not yet withdrawn the record, 
and therefore it still remains on the list ; if it 
had been wiihdrawn. I should have been content 
to have followed the decision last referred to, for 
it seems the most reasonable and the most con- 
sonant with the general practice and undersiand- 
iDg of the profession to treat the words **on 
payment of costs" as equivalent to a direction 
or agreement that the costs shall be paid ; this 
may not be the most correct language to express 
that idea, but it is tbe generiil understanding of 
the profession that it does express it. in the 
words of PaAe, B , before quoted, *• according 
to the fair construction of the order;" that con- 
struction being aided, like all other agreements 
or writings, by the surrounding circumstances. 

But as the record was not withdrawn, and as 
the record is a remanet, for it was not reach- 
ed by the ju'^ge in its proper place on the list 
during that assise, and as tbe plaintiff can yet, 
if be proceed, recover all the costs in question, 
I think it better to follow the other cases which 
were cited, and to treat this as a conditional 
order only under the circumstances of thin case. 

I must therefore discharge the summons, ex- 
cepting as to that part which applies to the 
rescission of the judges' order, and as to that part 
of it that the order be made discharging it. 



CHANCERY CHAMBERS. 
(Beptnrlei fty Ma CsAius Bf oss, attOent^d-Law.y 

Lti T. Bill. 

MoMM 4n Oourt^Stop-crdtr— Imperial Adt 1 if 2 FSe., Oup. 
no, dZiUne. Cap. «L 

A Jodgment ereditor at law eaonot obtain i atop-order 
aicaiDat moneya In thia Ooart to the endlt of hto jodg- 
meot dttbtnr preTentIng them ftom being paid ont to blm ; 
the Imperial Act I 4 2 Vie. a 110, under vbich, aa am«>nd- 
ed l^ tha Imperial Aet 8 A 4 Yle. 0. 83, ancb an order 
ean be obtalajd la Bngland, not being in fijroe In this 
province. 

[Chamben, Jan. 17, 18e7.] 

Mr. Smith a judgment creditor at law of the 
defendants. W. H , and C. T. Bell, presented a 
petition under the eirenmstanees, and for tbe pur- 
poses set forth in tbe Judgment 

O Mwrag, in support of the petition cited 
WeUeeUey ▼. Momington, 11 W. R. M ; Re 
Blunge 2ViM<, 10 W. B. 879 ; Imperial Act 1 & 2 
Vie. cap. 110 sees. 14 ft 16 ; Bobimon t. Wood^ 
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6 Beav. 888; Watts f. Jeffereyi, 8 McN. AG. 
572 ; Morgan'a Chancery Acts A Orders, foot 
note page 489, (3rd Ed. 1862) ; Leittel v. Kinds' 
College, 11 Beav. 254, Con. Sjtat. U. C Cap. 12, 
sec. 2<5. sub-sec. 10. 

T. Moitt, contra, contended that this Court 
«ouId not make the order bj Tirtue, either of its 
inherent or statutory jurisdiction. No statute 
conferring rights similar to those conferred on 
iudgment creditors by the Imperial Act 1 & 2 
Vic C. 110. has been passed in Upper Canada, 
and that statute itself is not in force here. 

Thb Judws* Seorktaet — In this suit a decree 
WHS roade4n May, 1865. which ordered the pay- 
ment into Court of certain moneys. The defen- 
dants, W. it and C. T. Bell, are entitled to a 
share of these moneys when paid in. A. B. 
Smith who has recovered a judgment at law 
against these defendants, and who has in the 
sheriflTs hands, a writ of execution founded on 
thnt judgment now presents a petition praying 
that an order may be made declaring his judg- 
ment a first charge, and lien npon the interest of 
the defendants in their late father's estate under 
his will and upon such part of the estate or pro- 
ceeds thereof, as are now, or hereafter may be 
paid into Court, and preventing the payment out 
of Court to these defendants of any part of mon- 
eys now in Court, or hereafter paid in until his 
debt and costs be fully paid and that the peti- 
tinner may have notice of any fug^re proceed- 
ings in the cause and be entitled to attend the 
same In other words be seeks to obtain what 
is commonly called a stop-order. On the part of 
the defendants It is contended that the Court has 
DO jurisdiction to grant such an order on the 
application of a judgment creditor. This con- 
tention is I think correct. 

At common law the right of a judgment credi- 
tor was to take the body of the debtor in exeou- 
tion, or to issue a writ under which the sheriff 
could seize and sell bis goods and chattels, and 
in due course he was entitled in England to a 
writ of elegit, or in this province to a writ under 
which bia lands might be sold. By the Imperial 
Act 1 <& 2 Vic. C. 110, arrest on mesne process 
was aboli.<>hed, and the creditor being thus de- 
prived of a remedy he had long enjoyed, the 
rights of judgment creditors were extended — 
judgments were made a charge on lands, and by 
section 14 it is provided thatif any person against 
whom any judgment shall have been entered up 
in any of Her Majesty's Superior Courts, &o., 
shall have any Qovernment stock funds or annui- 
ties or any stock or shares of, or in any public 
company in England, (whether incorporated or 
not), standing in his name, in bis own right, or 
in the name of any person in trust for him, it 
shall be lawful for a judge of one of the Superior 
Courts, on the application of any judgment 
creditor, to order that such stock funds, annui- 
ties, or shares, or such of them, or snoh part 
thereof respectively as he shall think fit, shall 
stand charged with iJie payment of the amount 
for which judgment shall have been so reeoversd, 
and interest thereon, and sneb order shall entitle 
the julgmeot creditor to all auoh remedies as he 
would have been entitled to if such charge had 
been made in his fiivor by the judgment debtor. 

Doubts h-iviiig been entertained as to whether 
this neciioti exttrudftd to money in the bands of 



the Accountant General of tlie Court of Chan- 
cery, the 8 & 4 Vic. cap. 82 was passed declaring 
moneys in the hands of the Accountant General 
subject to the charging order provided by 1 & 2 
Vie. eap. 110, seo. 14. 

Under the general words of the Chancery Act 
Con. Suts. U. C. oap. 12, seo 26, as interpreted 
by this Court In r$ LatK these acts may be in 
force here so far as they affect the Court of Chan- 
cery, bat if they are, they give judgment credi- 
tors rights without the means of enforcing them. 
A stop-order is never granted in Bngiand on the 
application of a judgment creditor except in aid 
of a charging order obtained at law : Bulker ▼• 
Da^, 10 Sim 41 ; Watts v. J^ffertys, 8 M. & O. 
372 ; and see Warburton v BUI, Slant v. Wiekens, 
Kay, 470; and it is granted there because by 
force of the staute the judgment creditor who 
has obtained the charging order stands in the 
same position as if he had an assignment of the 
sum. 

The charging order can be issued by a com> 
mon law judge only, and not by a judge of the 
Court of Chancery : MUes ▼. Pruland, 2 Bear. 
800 ; and as these statutes, even if in force as to 
the Court of Chancery, are certainly not in force 
as to the Courts of Common Law. it follows that 
no judgment creditor can here obtain the charg- 
ing order necessary to be obtained before a stop, 
order can be granted, there being no Aot in force 
here which gives the Courts of Common Law- 
power to issue such an oider. 

All the oases cited, except Robinson v. Wood, 
where stop-orders have issued on the 
application of judgment creditors, are cases where 
the charging order at law had first been obtained. 
In Robinson ▼. Wood, the application was not for 
a stop-order, but money having been directed to 
be paid out to the judgment debtor, and cheques 
for the purpose actually drawn, the Court was 
asked to stay the issuing of these cheques to the 
debtor, and for an order that they might be 
handed to the sheriff of Middlesex. The first 
part of the motion was granted, and (he issuing 
of the cheques stayed, but the other part of it 
was left for further argument 

Taking the view I do, the petition of Mr. 
Smith must be dismissed with costs. 



Vanwinklb y. Chafliv. 

N€jA friend <*f married wmum—Bsrtfm of no «»<«if s. and 

TttideMoe not knnmn^Seewnty for cogts—Ot-pUiinUff-^ 

M*td$tarifUon in notice ttf motion. 

Where, npon a hill filed by a married woman by her ii«»it 
frieud. It appears tliat a*ter doe enqulri4>s the next frirnd 
!■ not. knowQ in the leealfty of which he Is dee 'ribed tu 
be a reeldtfnt and not In poe-^raion of any pi operty th> r«, 
an order will be made for aeourlty for eocta. 

Upon an applicatli>n fur eecnrlty for ooeti under such rlrcHin- 
stances. Meld, following Rann ▼. Lawfeu. Cham RepnrtK 
S88. that the Ihct of a eo-pUintltr, reiddent wltkia th« 
JarisdieUOB btdng on the record would not prevent tbe 
order beloff grRnted. 

The next fri«)nd was termed a plaintiff In the notic* of 
motion. Hefii, th»t the n1«d>>BcripMon wne not mth «• fn 
mialead, and that tberefoi'e the motioa oagbt not tu fnil 
ufon that wound. 

[Ohambera. Jub.8I,IWI.] 

O. Jones, applied for an order for security for 
costs on the ground that the next friend of ilie 
plaintiff (a married woman) wna not re>iidiMit 
where he was det^criUed to be in the bill, Mud 
was not possessed of any pi-i»)*<;i(y. 
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Tbe plAiDitffis resisted the applioation contend- 
iog that M there wbs anotber pluiDttff on tbe 
record who was retideot witMo the Jorisdietion, 
DO order could be granted, and that at amy rate 
the plaintiff bed not made soch a case ns entitled 
him to the order. 

Thi JuDotB* Skcbktart. — I think the defen- 
dant entitled to secarity for costs, and to hare 
the proceeding8 etnyed until tbe secnrity is gtren. 
The neat friend is deaonbed as of the Township 
nf ChiagnaoonBy in the Coontj of Peel. Yeoman. 
Tbe defendant has made enquiry in that neigh- 
borhood of persons who are acquainted with tbe 
residents in that Townsibp, and who are likely 
to know the next friend if he really resides there 
and is a roan of substance; bat no one knows 
bim I think the enquiries made by the defen- 
dMot, and the result of these enquiries justify 
the present application. On the part of the 
pitiintiff an affidavit is filed from which it would 
appear that the plaintiff's solicitors hare never 
eeen the next friend and know nothing about him 
except that they believe his post-office address to 
be Brampton, and that a letter addressed to him 
at •Briimptoo will reach him. I think the affida- 
vits filed by the plaintiffs should have been ex- 
plicit as to the actual residence of tbe next 
friend, and as to his being a man of substance. 
In OldaU t. Ifdc*er, 6 Jur. N. g^ 84, F (7. 
KindfTsUy said, if a plaintiff cannot be found 
when he ought to be forthcoming and is wanted, 
he mu<*t give security for costs. As to the other 
objection that there is on the record a cooplaio* 
tiff who is responsible for costs, without expres- 
sing any opinion, I feel bound by Rawn v. Law- 
liist, Cham. Reports 383, where the chancellor 
considered that the presence of a co-plaintiff 
raade no difference. 

The other objection that the notice of motion 
asks that *• the plaintiff, J. A. P. as next friend*' 
may give security, is not sufficient to entitle the 
plaintiffs to have the present motion dismissed. 
They cannot have been in any way misled by the 
Vording of the notice. The usual order must go. 



PCBKISS T. MOBBISOR. 

AppiieaUm for ttnp otder—GamithUtg ordtr at kw— 
Charging order, 
Upoa an appUcfttion by ■ Jadjanent eredltor for a stop order 
undvr drcumitaocM inmewhat alinihu to iho«a lo Let v. 
Btil^ reported wprn^B^Jd, that tbe ftuit that the i«id«- 
meat creditor had obudoed a garobhlng order Irom tbe 
Cr'UiinoQ Law Court in which the Jodgnwnt bad been 
obtained, did not entitle him to a utop order la this Ooort. 
[Chamben, Feb. 2, 1887 ] 

This was an application for a stop order against 
money in court to the credit of the judgment 
debtor of the applicant. The applicant had ob- 
tained an order from the Court of Common Law 
in which his judgment was entered, garnishing 
nil debts due or accruing due to the judgment 
debtor. 

Downey, in support of the application. 

McGrtgoT^ contra. 

Tns JuDOBS* BiOBisTABT.— The only difference 
between this case and Ltt v. Btll is, that tbe 
judgment creditor has obtained an order garnish- 
ing debts due to the judgment debtor. This, 
however, places him in no better position as to 



tbe present application, tbe charging order neces- 
sary to be obtained, bntorp a stop onler can be 
granted, and rh»» ov.l»»r ^irnishini; deb»>* hein:; 
two entirely* «iisrii>cr thiiig 

The motion moat b<' retudiM] with cunts. 



ENGLISH REPORTS. 



Fbltram ▼. Enolavd 

Miuler omSL iervant—Niegh'g^nee of /eUow-tervant-'Ibreman 
^St^erior atdhoritg. 

Tbe rale that a eervant eanaot rsooTer for iDjarieemMtained 
through the net^llgeooe of a fbUow-iervaBt la thvdr com- 
moo emi lojment unleas tbe latter be ^hown to be a per> 
ma unfit for bli employment. In not altered by the &et 
that the lervaDt to whom negllgenee la impaled waa a 
■ervaot uf auperlor aothorllj, wboee lavftal dixvctlon tha 
plaintiff waa oouod to obey. 

This was a case tried at Middlesex before the 
Lord (;hief Justice, in which a verdict was re- 
turned for the plaintiff, leave being reserved to 
the defendant to move to enter a nonsuit. 

A rule having been obtained, D. Seymour, Q. 
C, and Daly showed cause, and Bartae appeared 
in support of the role. 

The facts of the case and the arguments are 
set out fully in the judgment. 

The Court,* having taken time to consider, the 
following judgment was delivered on the 24th 
November :— This case stood over on the sugges- 
tion that another case was pending for argument 
before us. which involved the same points. The 
case referred to on the hearing a few days ago 
was found not to iorolve any question applicable 
to the present. We therefore give our ju«lgment 
upon the facts which appear^ on the trial of 
this case. 

The dtfendant was a maker of locomotive 
engines, employing a great number of men. In 
the course of the work a travelling crane was 
used to hoist the engines, and convey them to 
tenders for their carriages. The crane moved 
on a tramwsy resting on beams of timber, and 
supported by piers of brickwork. The piers had 
been recently partly repaired and partly rebuilt, 
and the brickwork was fresh. It appeared that 
at the time of the accident the piers first gave 
way, and then the beams broke from the strain 
thus cast upon them. The accident occurred on 
the first occasion of using the crane, and it was 
the first time that the plaintiff had been em- 
ployed upon it. There was no evidence that 
there was any defect in the crane, or negligence 
in the mode in which it was used, or that the 
engine fras of unreasonable or Improper weight. 
There was no evidence of any personal privity or 
interference by tbe defendant ; but his forman or 
manager was present and gave the directions to 
hoist the engine. 

The travelkr was worked by six men. three at 
one end and three at the other. As the crane 
moved along it oscillated, and the foreman think- 
ing that the men were not working it properly 
directed them to stop, which they did for a min- 
ute or so. He then ordered them to move on 
again, which they did ; just before that he had 
ordered the plaintiff to get on the engine and 
clean it The plaintiff did so, and was on it 

•^Ooekburn, 0. J., M^llor, atid Shee, J J. 
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whilst in motion for the purpose, and whilst so 
engaged some mortar fell, the pier gave way, and 
the engine fell, and the plaintiflTs arm was 
broken. Upon objection bj the defendant's 
coaonel, that there was no cai«e to go to the jury, 
to fix the defendant with liitbility. either person- 
ally or for the act of his manager or forraan. the 
Lord Chief Jastioe reserved the question for the 
Court and the case went to the jury, who found 
for the plaintiff, with two hundred pounds dam- 
ages On the argument before as it was eon- 
tended that the defendant was liable on two 
grounds. Firstly it was urged that the foreman 
or manager was an alter ego uf the master, and 
not a fellow servant of the plaintiff, and that he 
wa<* (Tuilty of negligence in not ascertaining the 
sufficiency of the piers before he ordered the 
plaintiff to get upon the engine to clean it as it 
tH veiled along. Secondly, it was urged that there 
was evidence to fix the defendant personally with 
negligence, in permitting the engine to be remov- 
ed by means of the piers when he might, and 
ouKht to have known, that the piers were not 
sufficient for the purpose. We are of opinion 
that the plaintiff is not entitled to succeed on 
either ground. We think that the foreman or 
manager was not, in the sense contended for, the 
representative of the master. The master still 
retained the control of the establishment, and 
there wan nothing to show that the manager or 
foreman was other than a fellow servant of the 
plaintiff, although he was a servant having 
greater authority. As was said by Willes, J., in 
Gallagher v Piper, 12 W R 988, 88 L J. C P. 
38.9 ** a foreman is a servant, a^ mnoh as the 
other servants, whose work he superintends." 
There was nothing In the present case to nhow 
that he was an incompetent or improper person 
to be employed as foreman or manager. We are 
unable to diNtinguish the ca<«e on this point from 
that of Wigmore v. Jay, 19 L J. Ex 8(»0. 6 Bx. 
854 ; Oallagher v. Piper and Skip v The Enstem 
Counties Railway Company, 28 L J. Ex. 228. 
We think that this case ranges itself with a 
great number of oases by which it must be con- 
sidered as conclusively settled, that one fellow 
servant cannot recover for injuries sustained in 
their common employment by th negligence of a 
fellow servant, nnlesssuch fellow servant is shown 
to be either an unfit or improper person to have 
h«'en employed for the purpose : Morgan v The 
Vale ofNfath Railway Company, 12 W R. 1082, 
88 L. J. Q B. 250, in error. 14 W R 144, 85 
L. J. Q B 28. And this rule is not altered by 
the fact that the servant to whom the negligence 
was imputed was a servant of superior authority, 
whose lawful direction the plaintiff was bound 
to obey. It is difficult in the present case to dis- 
cover any evidence that the forman was guilty of 
any negligence ; but it is not necessary to deter- 
mine that, inasmuch as the conclusion at which 
we have arrived renders it unnecessary to do so. 
With regard to the second groand relied upon 
on the part of the plaintiff, we can find no evi- 
dence of personal negligence to fix the master. 
There was nothing to show that he had empltty- 
ed unskilful or incompetent persons to build the 
piers, or that he did know, or ought to have 
known, that they were insufficient for the use to 
which they were to be employed. He was a 
mnker of engines, and therefore in th:it sense an 



engineer, bat not in the sense that be possoMed 
special knowledge as to the strength or enfficienoy 
of brick work We cannot, in the ab-enee of saoh 
evidence, say there was any case fit to be sab- 
mitted to the jury as to this ground of liabilitj, 
and we therefore think that the rule to enter ^ 
nonsuit ought to be Absolute. 
Rule absolute. 
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The omninoowwlth mav Dsintain a cItII Mtion Ihr Its own 
UM fur dMnrntCM against a sheriff for bresch nf his o-^^ciiil 
bond t>y negliffenoa to srrssting a party charged with 
erlms, or by wilAiily taktog InsQAdsnt surety trom such 



party (br his i 

This was an action against a sheriff and his 
sureties for an alleged breach of his official bond, 
in negligently failing to arrest Stephen P^itterson, 
on four bench warrants issued on four several 
indictments for unlawful gaming, and also in 
wilfiilly Uking insufficient security for Pinkney 
Patterson, whom he had arrested under indict- 
ments for permitting unlawful gaming in his 
house— the petition alleging the escape of Stephen 
and the insolvenoy of Pinkney Patterson. 

Per Curiam —The Oircuit Court having sus- 
tained a demurrer to the petition — ^which is good 
if such an action be maintainable — the only 
question for revision by this court is, whetner 
the commonwealth has a right, for its own use, 
to recover in a civil suit, against the sheriff and 
his sureties, damages for a breach of their cov. 
enant. 

Although there may be no precedent of any 
judicial recognition of such a remedy, yet we 
can perceive no reason why it should be avail- 
able, and it seems to us that principle sanctions 
it, and that it is sustained by both the common 
and sututory law of Kentucky. 

The sheriff's official bond is required for 
assuring his fidelity as well to the commonwealth 
as to every individual who may lose by bin infidel- 
ity. His delinquencies, a*« charged in this case, 
might subject the commonwealth to some insecu- 
rity, ami to loss of revenue which she might have 
derived from the execution of the process Why, 
then, should not she, as well as a citisen, have a 
right of action for damages to himself from a 
brenoh of the bond given to her for securing her 
interests as well as those of citisens? 

The fact that the sheriff may be liable to a 
fine is no sufficient answer This is only puni- 
tive ; the civil action is remunerative. He may 
be insolvent, and his sureties would not he 
responsible for the fine And the actual damnge 
to the commonwealth may greatly exceed the 
amount of the fine. 

Nor is the indeterminateness of the damages 
and the difficulty of ascertaining their precipe 
amount by any certain or fixed standard, a nuf. 
ficient answer. 

The same difficulty occurs in many other 
classes of actions undoubtedly maintainable. 
Nominal damages might always be recovfrKd, 
and generally the amount of liie prescribed fi>)« 
would afford a definite cn*e>'ion for aaseMsing the 
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ciyil diimagei In tbis oase no oonrt ean assnme 
that had Stephen Patterson been arrested he 
would ever have been tried, or, if tried, eon- 
Tie ted. or. if conTietHl, that the fines would ever 
have been collected bj the commonwealth. Bat 
iftill. for ever J wrong there is a remedy ; there- 
fore, the Imputed breach of the bond must be 
actionable npon common-law principles, and the 
damages must be assessed bj the be^st tests the 
faclH of the case may afford. 

Confirmatory and, as we think, also declara- 
tory of the common-law — tbe sixth section of 
article 8. chapter 83, of Stanton's Rev. Stat., p. 
269. provides that ** clerks of courts, sheriffs. 
and other public officers, and their sureties, and 
the heirs, distributees, devisees, and personal 
representatives of each, mav be proceeded 
against by suit or motion, jointly or severally, 
for their liabilities or defalcations by the com- 
monwealth in her own right. 

The application of this enactment cannot be 
res*tncted by the context of the article \u which 
it ie found, and which is too contracted for its 
Qseful or consistent operation. But it is, in its 
raoge, coextensive with the chapter on revenne, 
and applies to every case affecting the revenue 
of the commonwealth, as this case certainly may 
affect it by possible diminution. One of the 
principal objects seems to have been to hold the 
sareties to liability. On these grounds we are of 
the opinion that the action, as brought, is main- 
taiDHble. and that, consequently, tbe Circuit 
Court erred in sustaining the demurrer to the 
petition. 

Wherefore, the judgment is reversed and the 
causie remanded for further proceedings con- 
Btsteut with this opinion. 

The importance and novelty of the foregoing 
decision seem to bring it fully within the range 
of our publication. We cannot ssy. that we 
should have been inclined, A priori, to have 
adopted the same view of the law. and still we 
are fur from feeling any decided repugnance to 
the decision It »eems to us, that tbe statute of 
the state referred to in the opinion may lie re- 
garded as favoring the view taken by the court. 
It is true the court also intimates that tbe view 
Is sustained by principle, as well as by the com- 
mon snd statutory law of Kentucky 

We feel very confident that tbe common law of 
England countenances no such remedy in favor 
of tbe government, in cases of a criminal or 
penal nnture, where the default coniplalnrd of Is 
in not detaining the accused party, when arrest- 
ed, and where the proceeding is. in form, crimi- 
nal. The only remedy which could there be 
resorted to in cases of that chHracter would be 
by attachment tor a contempt of the court be- 
fore whom the process is made returnable The 
English authorities are digested in 15 Peters- 
dorff 's Ab. 616 It seems thst at common law 
the remedy by attachment was tbe only one 
allowed, llemedies by action in favor of private 
partie.4 seem to be exclusively of statutory origin 
in England But some of the Inter English 
statutes have given an action ajrainst the party 
by a common informer suing qut tarn : 4 Geo 8, 
o 13, s 4; Sturmy r Smith. 11 Est*t 25. And 
there seems to be no question th^ tthfriff \h Amen- 
able for the act of his officer^, though the offence 



be indictable : WoodgaU ▼. Knatchhull, 2 T. R. 
148 

And we see no objection in point of principle 
or precedent, to allowing an action in favor of 
the state upon all actions which sound in dsm- 
ages merely, and where the object is to recover 
a pecuniary mulct or penalty. Thus, in actions 
to enforce recognisances in criminal cases, or in 
penal actions, there would be no such uncertainty 
as would be likely to embarrass the courts or 
juries It has been often held that the liability 
of a sheriff is in the nature of a tort, and that 
assumpsit will not lie: WaUbridg« v. QrittDold^ 
1 D Chip. (Vt ) 162. So also of a collector of 
taxes: CharUitown v. Staet/, 10 Vt. R. 562. 
But beyond thix it seems to us the dher^ff is so 
much a part of the government, being the head 
of the police force of the county and of the 
po»te eomitatus, that there would be an incongru- 
ity in quickening his pulses in favor of duty by 
an action on the esse for any tortious act or 
neglect. The remedy of public opinion and in 
extreme cases, where there is reason to presume 
bad faith and criminal connivance, by attach- 
ment and imprisonment, in the discretion of the 
court, or by fine, would seem more natural and 
effective, in tbe majority of oases. 

Bat we are not insensible to the fact that all 
punishment, as well as reward, is fast coming to 
be measured by its direct effect upon mutual 
interests and pecuniary advantage or loss. It is 
humiliating to reflect that it is so, so much as the 
stubborn facts compel us to recognise. And when 
that high sense of honor, that made the sheriffs 
of England to be reckoned among the nobility, 
an ffice comet, on the deputy of the earl, when 
that fails to render such important officers insen- 
sible to all considerations except the strict law of 
duty it may become necessary to extend pecuni- 
ary penalties so as to embrace all the duties of 
the sheriff — (American Law Regieter.) 

I. F R. 



Quotations at thb Bab — Not long since Mr. 
Bacon, QC. whilst commenting npon the scien- 
tific evidence in a light and air case, where wit- 
nesses had attempted to prove the exact number 
of degrees of light which would be obstructed, 
made use of the following happy quotation from 
Hudribras' description of the philosopher who, — 

** By means of geometric scale, 
Oould tell the aise of qnarUof ale.** 

The most recent, and perhaps the most remark- 
able apposite, was by Mr. Grove, Q C, in Bovili 
V. (7oo(ft>,rwhen dealing with the evidence brnught 
forward to prove anticipation of the patent. 
Arguing that no patent or discovery could be 
upheld on the principles put forward by the de- 
fendant he said ^ir Isaac Newton's discovery of 
the laws of gravitation might with equal force be 
said to have been anticipated by Shakespere when, 
in **Troilus and Cressida," he makes Cressida 



say: — 



*' But th« stroDfc bum an'l blading of my love, 
Is Hn rbtt vwy centre of the earth, 
Drmwiug all things tu H." 
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AccoMPUCB. — See Wmrass, S. 

ACCRDICR. 

1. By a marriage aettleixient, funds were set- 
tled on the wife for life ; remainder to the chil. 
dren eqaally, " to be a vested interest at their 
ages of 21/' with a gift over to the hasband in 
case all the children died under 21, and a re- 
version to the settler, if no child was born ; but 
no clause of survivorship and accruer as to 
shares of children dying under 21. Of five 
children, four only attained 21 ; Held, that the 
whole fund vested in the four. — CoUei^e Trnste, 
Law Rep. 1 Eq. 496. 

2. On a gift to testator^s daughters, " the 
share or shares of such daughters to be for their 
separate use," followed by a contingent gift to 
survivors, the separate use attaches to accrued 
shares. — JarmatCe Trtuts, Law Rep. 1 Eq. 71. 

AnVINlSTRAnON. 

1. The executor being out of the jurisdic- 
tion, administration with the will annexed was 
granted to the guardian of infant legatees, 
limited to their interest — Ooode of HamptoHf 
Law Rep. 1 P. A D. 1. 

2. If, aft^r an order on summons for the 
administration of a testator's estate, the sole 
executor and trustee has become bankrupt, a 
receiver ought to be appointed, though the 
assignees are not before the court. — In re John- 
ton, Law Rep. 1 Ch. 825. 

3. If the estate of a deceased consists of his 
share in a business which he was carrying on 
in partnership at the time of his death, and 
which the surviving partner continues to carry 
on, an administrator pendente lite will not be 
appointed against the wishes of such partner, 
unless a strong case is made, that he is dealing 
improperly with the business. — Howell v. Wilts, 
Law Uep. 1 P. 4 D. 103. 

4. The administrator being the only person 
beneficially interested in an intestate's estate, 
and there being no creditors, a bond was allowed 
to be given with sureties resident in Scotland 
—Ooodi of Houston, Law Rep^ 1 P. A D. 86. 

6. Justifying sureties will not be dispensed 
with, tliough a receiver of the estate has been 
appointed in chancery, if chancery may nut 
continue to have the control of the estate, after 



• Pee paice 82 aoto for explAoatfnn as to th« kHov*. We 
an largely iDd«bred in UweoDiitrac*toa of ihlM Dige«t to the 
Talaable Am«ricaD Quarterly Tkt AvMrioan Law Jieview. 



administration granted. — Jackson v. JaelMon, 
Law Rep. 1 P. A D. 12. 

6. The court will not discharge original sure- 
ties to an administration bond, or allow other 
sureties to be substituted. — Goods of nUock^ 
Law Rep 1 P. 4 D. 76. 

See CoNFucT or Laws, 8 ; EgurrT Pleading, 
1 ; Executor; Husband and Wife, 4. 
Aiding to Escape. 

The 28 A 26 Tic. c 126, sec. 37. which for- 
bids the conveyance into a prison' with intent 
to aid an escape, of any mask, dress, or other 
disguise, or of any letter, or of any other article 
or thing, includes a crowbar. — The Queen v. 
Payne, Law Rep. 1 C. C. 27. 
AuEN. — See Copyrigbt, 2. 
Alimony. 

In making an order as to settled property 
under 22 & 23 Vic. c. 61, sec. 5, the divorce 
court will consider the conduct of the parties, 
as well as their pecuniary position. — Chettvipid 
y. Chetwynd, Law Rep. I P. <fc D. 39. 

Appeal. 

Execution of a decree, that the plaintiff should 
be let into possession of real estate, the defen- 
dant being about to i^peal, and the plaintiff 
declining to give security to refund the rents 
in case of a reversal of the decree, was stayed ; 
the defendant giving security for past rents, 
the future rents to be paid into court, with 
liberty to the plaintiff to apply as to mainte- 
nance, and for costs of the appeal. — Bam v. 
Fawkes, Law Rep. 1 Eq. 302. 
See Equity Practice, 3, 7. 

Apprentice. — See Master and Servant, 4. 

Appropriation of Patmxnts. — See Contract, 1 . 

Arbitration. 

A master, to whom an action on a building 
contract has been rrferred, under the Common 
Law Procedure Act, may send a surveyor in 
whom he can confide, to view and report on 
the work done ; but the parties may offer inde- 
pendent evidence. — Grap v. Wilson, Law Rep. 
1 C. P. 60. 
Sre AwARi>. 

Assault. — See Indictment. 

Assignmbnt. — Set Plkadixo, 1. 

Attorney. — See Solicitor. 

AUCTIONEKR. 

See Principal and Agent, 2; Vendor and 
Purchaser, 3. 
Award. 

1. It is no objection to an award, that the 
arbitrator has not found each matter referred 
to him separately, unless from the submission 
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it is clear that the partiefl intended he should so 
find.— Whiitcorih v. Ilulse, Law Rep. 1 Ex. 261. 

2. To an action again a railway company on 
an award, whereby the arbitrator found tliat 
the plaintiff had been damaged by reason of his 
messuage bexns: injuriously affected "by the 
erection of an embankment and by the narrow- 
ing of a road" by the company, to the amount 
of £«0, the company pleaded that the messuage 
was not injuriously affected by the narrowing 
of the road; and ihat the sum awarded in- 
dttded money of uncertain amount, which was 
awarded as compensation for damage sustained 
by reason of the messuage being, as the arbi- 
trator erroneo^isly supposed, injuriously afffeet- 
ed by the narrowing oi the road, by reason 
whereof the award was void. IleM on demurrer 
a good plea. — Beckett v. Midland Railtcay Co,, 
Law Rep. 1 C. P. 241. 

iS^ Specific PsByoaiiANCi, S. 

Bamkhuptct. 

1. A colonist, who had taken the benefit of a 
colonial insolvent act, alleged that a judgment 
had been recovered against him in a colonial 
court, from which he had unsuccessfully ap- 
pealed ; that the assignee, now in England, had 
assets from which, if the judgment were re- 
versed, a large surplus would return to him ; 
that an appeal from the judgment would pro- 
bably be successful, but that the assignee, col- 
luding with the judgment creditor, refused to 
appeal ; and prayed that the assignee might be 
decreed to prosecute the appeal, or that the 
plaintiff might be enabled to do so in the 
■ assignee's name. Held, that there was no suffi- 
cient averment, that the plaintiff had failed to 
obtain justice in the ooloaial courts. — Smith v. 
MoffiUt, I^w Rep. I £q. 89?. 

2. A person having a vested reversionary 
interest in a trust-fund of personal property in 
England became insolvent in Australia ; and> 
after the property fell into possession, but be- 
fore it was paid over, the insolvent died. Held, 
that if his domicile was Australian, his assig- 
nees were entitled to the fund ; but that, if it 
was English, the executor, who had proved in 
England, was entitled ; and the assignees, to 
obtain it, must sue such executor. — In re Bliih- 
nuM, Law Rep. 2 £q. 23. 

8. An assignment by a trader of all his pro- 
perty as security for an advance of money, 
which he afterwards applies in payment of 
existing debts, is not an act of bankruptcy, un- 
lees fraudulent ; and is not fraudulent unless 
the lender knew that the borrower's object was 
to defeat or delay his creditors. — In re Colemere, 
Law Rep. 1 Ch. 128. 



•4. A colonial insolvent act provided, that if 
a creditor held any security on any part of the 
Insolvent estate, the amount of such security 
should be deducted from his debt. Beid, that 
this provision did not change the English rule, 
that a creditor, holding a security on the sepa- 
rate estate of a partner, may prove the whole 
of his debt against the joint estate, without 
giving up his security.— i2o(/e v. Floicer, Uw 
Rep, 1 P. C. 27. 

5. It is no good equitable plea to an action, 
that the defendant has been adjudicated bank- 
rupt, and that the plaintiff has proved his debt 
in bankruptcy.— ;Sy>«n<w v. Dentmett, Law Rep. 
J C. P. 123. 

6. The word " creditor," in the Bankruptcy 
Act, 1861, means any one who could prove 
agfunst the debtor's esUte.— Wood v. J)e Matton, 
Law Rep. 1 Ex. 91. 

7. A protection order, under 12 A 18 Vic. c. 
106, sec. 112, is good only against creditors 
who were such at the time of the bankruptcy, 
and had a right to prove their debts under it. 
^PhiUrjm V. Band, Law Rep. I C. P. 204 ; 
In re Poland, Uw Rep. 1 Ch. 856. 

8. A protection from arrest, under 7 A 8 Vic- 
c 70, sec. 6, does not protect the debtor's goods 
from seizure.— Davtjj v. Percif, Law Rep. 1 C. P. 
266. 

9. A bill accepted for the accommodation of 
another may constitute a debt contracted with- 
out any reasonable expectation of being able to 
pay the same, and therefore may be ground for 
refusal of a bankrupt's discharge. — -Ei /wrfe 
Mee. Law Rep. 1 Ch. 887. 

10. The court cannot both imprison a bank- 
rupt, and suspend his order of discharge, under 
24 A 26 Vic. c. 184. sec. 169.— /n re Marks » 
Law Rep. 1 Ch. 384. 

11. On an appeal in bankruptcy, evidence 
not before the commissioner cannot be used 
without leave, except to show what took place 
before him. — In re Laacelles, Law Rep. 1 Ch. 
127. 

12. A petitioning creditor is personally liable 
under 12 A 18 Vic c. 106, sec. 11 4, for the fees 
of the messenger in bankruptcy, down to the 
choice of assignees ; and the trade-assignee is 
liable for those incurred subsequently, if he has 
personally interfered by directing the manage - 
ment of property in the messenger's possession. 
•^Stubba V. ffom, Law Rep. 1 C. P. 66. 

18. If an order, made by a commissioner of 
bankruptcy at his own instance, is discharged 
on appeal, the costs of the appeal may be given 
to the appellant.— //I re Leighton, Law Rep. 1 
Ch. 831. 
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See Partnership, 2; PBODUonoif of Docu-' 

1IBKT8, 6. 

Bigamy. 

On a trial for bigamy, of a man who had lived 
apart from his first wife, for the seven years 
preceding the second marriage, the prosecution 
must prove that daring that time he was aware 
of her existence. — The Qiieen v. Curgerwen, Law 
Rep. 1 C. C. 1. 

Bill of Lading. 

1. A bill of lading on goods, making them 
deliverable " to order or assigns," was indorsed 
by the consignor in blank, and deposited with 
a banker as secarity for an advance ; and, on 
repayment of the advance, was re-indorsed and 
delivered back to the assignor. Held, that the 
consignor conld sue the ship-owners for a 
breach, whether occurring before or after the 
re-indorsement of* the bill of lading. — Short v. 
Simpton, Law Rep. 1 C. P. 248. 

2. If a bill of lading provides that, as soon 
as the ship is ready to unload the whole or 
any part of the goods (sixty-five pipes of lemon 
juice), the consignee is bound to be ready to 
receive the same from the ship ; and, in default, 
the master may enter the goods, and land or 
lighter them at the consignee's risk and ex- 
pense ; the contract is divisible, and, if, after 
part of the goods have been landed by the ship- 
owner, but not before, the consignee offers to 
receive the remainder, the ship-owner is bound 
to deliver them to him, unless he has been pre- 
judiced in the delivery of the remainder by 
the consignee not being ready to receive the 
whole. — Wila<m v. London, Italian and Adriatic 
Steam Navigation Co., Law Rep. 1 C. P. 61. 

See Stofpaob in Transitu. 

Bill of Sals. 
In an affidavit annexed to a bill of sale, a des- 
cription of the grantor's residence and occupa- 
tion, to the ** best of the belief" of the deponent, 
is sufficient. — Roe v. Bradshaw, Law Rep. 1 Ex. 
106. 

Bills and Notes. 

1. "On demand, I promise to pay to the 
trustees of W. Chapel, or their treasurer for the 
time being, £100," is a good promissory notCi 
as the trustees alone are to be taken as payees, 
and the treasurer, as their agent, only to re. 
ceive payment. — Holmea v. Jaequee, Law Rep. 
1 Q. B. 876. 

2. If a bill of exchange is indorsed, payable 
" in need" at a bank, the bank are agents of 
the indorsers for payment only, and not agents 
for notice of dishonor g^erally. — Leedt Bank- 
ing Company, Law Rep. 1 £q. 1. 



8. The rule allowing a day for each step in 
presentation and notice, applies only as be- 
tween the parties to a bill, and not as between 
the agent of the holder and the holder, who re- 
sides at a distance. — Leede Banking Company, 
Law Rep. 1 £q. I. 

4. Presentation of a bill for payment to an 
indorser is not per $e notice of dishonor by the 
acceptor. — Leeds Banking Company, Law Rep. 
1 Eq. 1. 

6. Notice of dishonor, good according to 
French law, on a bill indorsed in England, pay- 
able in France, is good against the indorser, 
either because the law of the place where the 
contract is to be executed governs, or because, 
in general, notice, good according to the law of 
the place where the note is payable, is such ae 
can reasonably be required, and therefore to 
be deemed a good notice according to Uie law 
of England. — Hirech/eld v. Smith, Law Rep. 1 
C. P. 840. 

6. A bill of exchange, indorsed in blank to 
E. S., was by liim indorsed in blank, and deli- 
vered to H., who changed the blank indorse- 
ments to E. S., so that it read thus : " Pay to 
the order of £. S., at the rate of 25 fr. 75 c. per 
£1, value received, the sum of 6,487 fr. 50 c. 
vt retro/* and wrote the same words on the face 
of the bill, purporting to make them part of 
the acceptor's contract. Held, such a material 
alteration as to avoid the bill in the plaintiff's 
htaidB,'^Hir$d/eld v. Smitfi, Law Rep. 1 C. P. 
840. 
See Mortgage, 1 ; Pbinoifal and Agent, 1, 
2; Yabianoe. 

Blockade. 

It is not a municipal offence, by the law of 
nations, for a neutral to trade with a blockaded 
port.— 7!^ Helen, Law Rep. 1 Adm. d Ecc. 1. 

BffTTovBT Bond. 

Fraud practised' by an owner on a mortgagee 
of a vessel, which might render the voj-age 
illegal, does not invalidate a bottomry bond to 
a bonA fide lender. — The Mary Ann, Law Rep. 
1 Adm. (b Hoc 13. 

Breacu of Promise. — See Damages, I. 

Ca&bier. 

1. A by-law of the defendants provided, that 
no passenger should enter a carriage without 
obtaining a ticket, which would be furnished 
on payment of the fare, and was to be shown 
and delivered up on demand. Tlie plaintiff 
took tickets for himself and servants by a par- 
ticular train, which was afterwards cut in two, 
the plaintiff being in the first train with all the 
tickets. The defendants refused to carry the 
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servants in the second train, they being nnable 
to show tickets. H^d^ that the defendants, 
haying contracted with the phuntiff, and deli- 
vered to him the tickets, conid not justify their 
refusal under the by-law. — Jetmingt v. Great 
y. Bailvay Co., Law Rep. 1 Q. B. 7. 

2. A by-law of a railway company, that no 
person shall enter a carriage without having 
paid his fare, and obtained a ticket, which he 
is to show and deliver upon demand ; and that 
any oner not so showing or producing his 
ticket, shall pay the fare from the place whence 
the train originally started, or forfeit not ex- 
ceeding forty shillings, does not apply to a pas- 
senger who has nut paid for and obtained a 
ticket, if he has no intention to defraud the 
company ; and, if it^did apply, it would be void 
under 8 Vic. c. 20, §§ 108, 109.— Dearden v. 
Tmmaend, Law Rep. 1 Q. B. 10. 

8. The defendants, a railway company, car- 
ried on the business of common carriers off 
their Une. They charged an equal rate for car- 
riage on their line between their termini. They 
also collected at one termiuus, carried on their 
line, and delivered at a place distinct from, and 
at some distance beyond, their other terminus; 
and for this they charged an equal through rate. 
Heid, that the carriage beyond the second ter- 
minus was not auxiliary to their business as 
railway carriers, and that the plaintiffii could 
not deduct the cost of this carriage, and of 
collection at the first terminus, from the through 
rate, and have their goods carried between the 
termini for the difference. — Baxendale v. London 
d: 3. W. RaUnaay Co., Law Rep. 1 Ex. 187. 

4. If a railway company is forbidden by 
statute to charflce different rates to different 
persons, and is in the habit of charging on any 
oonsignment of goods made to one person, 
though consisting of distinct parcels, a tonnage 
weight on the aggregate weight of the whole, 
the fact that, of goods so consigned to one per- 
son, and distinctly addressed to him, some arti- 
cles had also written conspicuously upon them 
the names of the persons to whom the consignee 
intended to deliver them, does not entitle the 
railway to charge separately for those on which 
such names were different. — Baxendnle v. Lon- 
don d: 8. W. Railway Co., Law Rep. 1 Ex. 187. 

5. The plaintiff having obtained a verdict 
against the defendants for the amount charged 
to and paid by him for the carriage of goods 
more than was charged to others, but the de- 
fendants continuing to make the same charges, 
and receive the same sams as before, the plain- 
tiff brought a new writ, to recover for money 
paid during a later period ; and applied, under 



the Common Law Procedure Act, §§ 79, 82, 
for an injunction to restrain the defendants 
fit>m charging him otherwise than equally with 
others. Held, that the court would not exer- 
cise their statutory power to grant an injunc- 
tion.— button V. 8. B. RaHway Co,, Law Rep. 
1 Ex. ^2. 

6. If A. has arranged orally with a railway 
company to carry cattle for him to E. on their 
line, and thence, by a connecting line to K. ; 
and has, at the same time, signed, without 
noticing its contents, a consignment note by 
which the cattle are directed to be taken to E., 
parol evidence is admissible to show an agree- 
ment to carry on to K., as it only supplements 
the contract. — MalpM v. London dt S. W, Rail' 
way Co., Law Rep. 1 C. P. 886. 

7. The plaintiff sent goods from M., by the 
defendants' railway, to his traveller at C, the 
delivery of which, was, by the defendant's 
negligence, delayed till the traveller left C, 
and the profits which would have been derived 
from a sale at C. were lost. Held, that such 
profits could not be recovered as damages. — 
Oreat W, Railway Co. v. Redmoyne, Law Rep. 
1 C. P. 829. 

9. If a carrier parts with goods to a consig- 
nee, after notice of stoppage in tranntu, damages 
can be recovered in equity under Sir H. Cairns's 
Act. — 8eho*emanM v. Lancaahire ds Yorkehire 
Railway Co,, Law Rep. 1 £q. 849. 

9. An entire c<intract, to carry partly by 
land and partly by sea, is divisible ; and, as to 
the land journey, the carrier is within the pro- 
tection of 11 Geo. lY., ft 1 Wm. lY. c. 68.— 
Le Conteur v. London db 8, W. Railway Co., 
Law Rep. 1 Q. B. 64. 
Casks OvxanuLBD and Douirrsx>. 

Oood§ of Alexander, 29 L. J. (P M <k A.) 98. 
Ooode of Hallybttrion, Law Rep. 1 P. <k D. 90. 
Mare v. UnderMU, 4 B. <b 8. 666. Wood v. De 
Malioe, Law Rep. 1 Ex. 91. WHIU v. FlutkeU, 
4 Beav. 208. Sanden^e TrutU, Law Rep. 1 £q. 
676. Wythe v. Henmker, 2liy. dt K. 685. Lard 
Lilford V. Keek, Law Rep. 1 £q. 847. 

Cattli. 

Driving a van with horses, in which calves 
are being conveyed to market, is not within a 
statute which forbids any drover, or other per- 
son, from " conducting or driving" any cattle 
through the streets on Sunday. — Trigyt v. 
Lester, Law Rep. 1 Q. B. 259. 

Champxrtt. 

A. having executed a conveyance of real 
estate to B., which was liable to be set aside on 
equitable grounds, afterwards made a voluntary 
settlement of the same on himself for life, re. 
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mainder to his children as he Bhoold i4)poSnt; 
and, in default of appointment, to a]] his chil- 
dren who should attain twenty-one or marry, 
in equal shares. Hdd, that the voluntary aet- 
tlement was not void on the ground of cham- 
perty ; that A.'s infant children could maintain 
a bill, making A. and the trustees of the settle- 
ment defendants, to set aside the conveyance to 
B.— Dtcih'nton v. BurreU, Law Rep, 1 Eq. 887. 

CniLDRXN, Custody op. — See Infast, 2. 

Codicil. — See Will. 

Common Carbieb. — See Carrier. 

Company. 

1. If a company is formed for working a 
patented machine, it is not tUtra viree to pur- 
chase the patent. — Lie/chad's Case, Law Rep. 
1 Eq. 231. 

2. The promoters of a railway company con- 
tracted with a land-owner, a peer of Parliament, 
to pay him £20,000 personally for hie counte- 
nance and support in obtaining their act, such 
sum to be Independent of the ordinary payment 
for land and other usual compensation. After 
the passing of the act, and formation of the 
company, the directors ratified the contract 
A separate agreement stipulated for the quan- 
tity of land to be taken and the amount paid. 
I/eldf that the original contract and the ratifica- 
tion by the directors were ultra viret of the 
company, and could not be enforced against 
them. — Earl of Shrewsbury v. JV. Staffordehire 
Railway Co., Law Rep. 1 Eq. 698. 

8. The deed of settlement of a bank declared 
that no one should be a transferrer of a share, 
unless approved by the directors. Held, that 
the directors must use this power reasonably, 
and would be controlled in equity. — RMnton 
V. Chartered Bunk, Law Rep. I Eq. 82. 

4. The power of making contracts in writing, 
signed by their agents, conferred by 19 A 20 
Vic. c. 47, § 41, on companiee registered there- 
under, is a '* right or privilege acquired under" 
that act, and so is not affected by its repeal by 
the 25 d 26 Vic. c. 89, which aavea such rights 
or priTilegea. — Prinee v. Prinee, Law Rep. 
1 Eq. 490. 

See PaiNciPAL and Agvxt, 4. 

CONFIDKNTIAL RELATION. 

1. It is a principle of equity, that one stand- 
ing in a confidential relation toward others 
cannot hold substantial benofita vhich they 
may have conferred on him, unless they had 
competent and independent advice in conferring 
them; and, in casee to whidi this principle 
applies, the age and capacity of the party con- 
ferring the benefit are of little importance.— 
Bhodef V. Baie, Law Rep. 1 Cb. 2fi2. 



2. A confidential relation once established 
will be presumed to continue, in the absence of 
evidence to the contrary. — Rhoda v. Rate, Law- 
Rep. 1 Cb. 252. 

8. A., a nephew of a former trustee of B., 
being sent by his uncle to advise B., who wan 
twenty-three years old and of extravagant 
habits, on the settlement of his debts, and to 
advance him money for that purpose, oflTered 
to give him £7,000 for his estate, under which 
there were coal mines. Pending the negotia- 
tions, in which a separate solicitor was em- 
ployed for B., A. obtained from C, a mining 
engineer, a valuation of the minerals under the 
estate at £10,000, which he did not commooi- 
oate to B. ; nor did he suggest to B. to oonanlt 
a mineral surveyor. B.' accepted A.'s offer, 
and died before conveyance. Held, in n bill by 
B.'s administrator that A.'s purchase could not 
be sustained. — 7hte v. WUliatMon, Law Rep. 
i Eq 528. 
Conflict or Laws. 

1. An English testator deviled and bequeath- 
ed real and personal estate to A., for life, with 
remainder, as to the personalty to her children ; 
and, as to the realty, to her first and other 
sons, lawfully begotten. A., having married in 
1830 in England, obtained in Scotland a decree 
of divorce a vinculo on the ground of her hus- 
band's adultery ; he having been induced wi h 
her connivance to go to Scotland, to bring her- 
self within the jurisdiction of the Scotch conrts. 
A. afterwards married in Scotland, and had two 
daughters and a son, aU bom in Scotland 
during her first husband's lifetime. Held, on 
petition, that these children were not entitled 
to either real or personal property under the 
will.— .HI&oh'* 7Vi«ft, Law Rep. 1 Eq. 247. 

2. By a settlement in the Scotch form on the 
marriage of his daughter with a Scotchman, 
A., an Englishman, covenanted to pay £4,000 
for the benefit of his daughter, her husband, 
and their younger children. The £4,000 was 
not paid ; but, by will made after the daughter's 
death, A. gave £16,01)0 between the younger 
children. Held, that the English doctrine of 
presumption against double portions was appli- 
cable, and that the will operated as a satisfac- 
tion of tl)e settlement — Cau^pbeH v. Campbell, 
Law Rep. 1 Eq. 888. 

3. A testator, domiciled In England, and 
having real and personal estate both in England 
and Holland, gave by will to trustees all his 
property here and abroad. A decree was made 
in England for the administration of the estate. 
Afterwards* a child of the testator commenced 
proceedings in Holland for the administration 
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of both the real and personal estate there. 
Hdd, that the prosecution of these proceedings 
wonld be restrained, it not appeariojs^ that they 
oonid be carried on against the real estate 
alone. — Hope v. Carnegie, Law Rep. I Ch. 820. 
See Bills and Notbs, ft; Uarriaob, 1. 

CoXaiDBRATION. 

See Derd, 1 ; Release; Tenant foe Life akd 
Remainder Man, 8. 

CONTBIIFT. — See NufSARCB, 8. 
CONTKAOT. 

1. A. proposed to B. A C, home agents of A.'s 
foreign consignees, that they should make ad- 
vances to him against the consignments, and 
that " the proceeds of sales above the advances" 
shoold go in payment of an old debt of B. d C. 
against A. B. & C. agreed to this by a letter, 
which, — after saying tliat there were two ways 
of making advances, one for A. to draw on B. 
A C, and take and negotiate their acceptances ; 
the other, for B. ift C. to advance cash to A, 
and draw on him for the amounts, A. to accept, 
and B. <& C. to negotiate — concluded, " and we 
shall retire that acceptance from proceeds of 
the sales." A. directed his consignees to remit 
to B. (b C. ; andB. A. G. drew on A., negotiated 
his acceptances, and remitted the proceeds to 
him. Afterwards, B. & C. directed the con- 
signees to remit, not to themselves, bat to 
C. AT)., bankers (C. being a partner in both 
firms,) as a security for advances by C. dk D. to 
B. <fc C. B. & C. became bankrupt. Held, that 
0. k D. liad notice of the arrangement between 
A. d B. d^ C. ; and the remittances in the 
hands of C. <& D. were appropriated in equity, 
first to the payment of A.'8 acceptances, and 
then to the discharge of the old debt — StteU 
V. Stuart, Law Rep. 2 £q. 64. 

2. One who would otherwise be entitled to 
sat aside a contract for fraud, cannot do so, if, 
aft«r discovering the fraud, he has acted in a 
manner inconsistent with the repudiation of the 
contract. — Ez parte Brigge, Law Rep. 1 £q. 488. 

8. A contract between the W. Railway Com- 
pany and other parties provided, that any dif- 
- ference should be referred to T., ** if and so long 
as he should continue the company's principal 
engineer." The W. Company afterwards be- 
came amalgamated with the N. B. Company, 
under a statute whieh provided that all con- 
tracts should be proceeded with; the N. B. 
Company being in all respects in such matters 
sabetituted for the W. Company. i9Utf, that 
T., who continued englneor of the W. portion 
of the railway, but was not principal engineer 
of the amalgamated railway eompany, was still 



the proper referee. — In re Wam^^eek JRaUtoai/ 
Co., Law Rep. 1 C. P. 269. 

4. One who makes a contract for sale or hire, 
with the knowledge that the other party intends 
to apply the subject-matter of the contract to 
an immoral purpose, cannot recover on tlie 
contract: it is not necessary that he should 
expect to be paid out of the proceeds of the 
immoral act, — Fearcev. Brooh, Law Rep. 1 Ex. 
218. 

6. On a bill by a bankrupt, who had com- 
pounded for eight shillings in the pound, nnd 
whose bankruptcy had been annulled, a secret 
bargain by him to pay one creditor in full, in 
consideration of his becoming surety for pay- 
ment of the composition, was set aside with 
coats.— Wood V. Barker, Law Rep. 1 Eq. 189. 

See Bill of Lading, 2 ; Caebiie 6, 9 ; Cove- 
nant ; Frauds, Statute of ; Lease, 2 ; Spe- 
cific Performance ; Tenant for Life and 
Reicainderuan, 3. 
Conviction. 

The certificate of a previous conviction is 
sufficient, by virtue of 8 <k 9 Vict c. 118, § 1, 
if signed by an officer who purports to have 
custody of the records, though he. is therein 
described as deputy clerk of the peace of a 
borough. And the certificate need not aver, 
that the quarter sessions at which the convic- 
tion took place were held by the recorder. — . 
The Qtieen v. Pareone, Law Rep. I C. C. 24. 
Cofyhiobt. 

1. The compiler of a directory, containing 
information derived from sources common to 
aU, cannot ^are himself the labor and expense 
of ori^nal inquiry by adopting the information 
contained in previous works on the same sub- 
ject He must work out the information inde- 
pendently for himself, and can only legitimately 
use the previous works for the purpose of veri- 
fication.--i(r*//y V. Morris, Law Rep. 1 Eq. 697. 

2. An alien may acquire a copyright, under 
6 <k 6 Vict c. 46, in his book publUhed in 
England while he is reading temporarily in a 
British colony, although not entitled to a copy- 
right by the laws of that colony's legislature — 
Zov V. JRouUedge, Law Rep. 1 Ch. 42. 

8. The pLainUff registered under the copy- 
right of Designs Act a piece of cloth having 
woven on it a ohaln-work ground, with shaded 
and bordered six pointed stars arranged in a 
quincunx. Hdd, that this was sufficient regis- 
tration of the entire pattern, as the " design ;" 
but that tiie whole combination only, and not 
single parts, though new, were protected. — 
MeCrea v. Hofdaworih, Law Rep. 1 Q. B. 264. 
Corporation. — See Company. 
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Costs. 

1. Under a private act providiog that com- 
missioDers for settliog claims might certify 
costs, and that, in case of difference, costs 
should be taxed by a master of a superior court 
of law, according to the rules, and on payment 
of the fees observed and paid in actions at law, 
held that the masters taxed asperBotiadesignatoB, 
not as officers of the court, and the court can- 
not review their taxation. — In re Sheffield Waier- 
works Act, Law Rep. Ex. 154. 

2. The legal representative of a plaintiff in 
error (the plaintiff below), coming in alter the 
commencement of proceedings in error, is not 
undt^r the Common Law Procedure Act, 1852, 
on affirmance of the judgment, liable for the 
defendant's costs below. — Parker v. Tootal, Law 
Rep. 1 Ex. 41. 116. 

See Appeal, 1 ; Equity Pbacticx, 1 ; Execu- 
tor, 3 ; Legatee, 2, 8 ; Productio.h or 
Documents, 7 ; Railway, 7 : Vendor a.hd 
Purchaser, 7. 

Covenant. 

1. A covenant against building, entered into 
by a purchaser of land with the vendor (the 
owner of adjoining lands), his heirs and assigns, 
for the benefit of said adjoining lands, runs 
with the land, and may be enforced by a sub- 
sequent purchaser of part of such adjoining 
lands who would sustain substantial injury by 
its breach, though he has acquiesced in breaches 
which did not cause substantial injury, and 
though all persons entitled to the benefit of the 
covenant do not join in the suit. — Wedem v. 
Macdermot, Law Rep. 1 Eq. 499. 

2. Defendant A. was the purchaser of pre- 
mises, part of an estate formerly belonging to 
the plaintiffs, of which all the purchasers of 
such parts as were sold had covenanted not to 
use the premises so purchased as a beer-shop. 
A. on the 11th of February, without the plain- 
tiffs' consent, but without their interference, 
opened a beer-shop on the back of his premises, 
which he leased in June to the co-defendant B., 
who with his consent, but without that of the 
plaintiffs, carried on the same business. On 
the 8th of July, the plaintiffs notified B. to 
desist A purdiaser of another house on the 
same estate had also, without consent, but with- 
out interference firom the plaintiffs, opened a 
beer-shop at the back of his premises. Hdd^ 
that there had not been such aoquieaoenee and 
waiver by the plaintiffs as to preclude them from 
enforcing the covenant— if«leA«tf v. Steward, 
Law Rep. 1 Eq. 641. 

See Lease, 4, 5 ; Pabtixs, 2. 



Criminal Law. 

See Aiding to Escape ; Bigamy ; Conviction ; 
Disorderly House ; Ehbezzlbment ; False 
Pretences ; Indictment ; Jury, 1 ; Mau- 
Oious MisoHiEP ; Mastvr and Skbvant, 8 ; 
Rape ; Receiving Stolbn Oood6 ; Threat- 
ening TO Accuse; Witness, 8. 

Damages. 

1. In an action for breach of promise, if the 
plaintiff has been seduoed by the defendant, it 
is no misdirection to tell the jury, that, in esti- 
mating damages, they may consider the altered 
social position of the plaintiff in relation to her 
home and family through the defendants* con- 
duct.— iBcrry V. Da Costa, Law Rep. 1 C. P. 
881. 

2. A child oi seven years, by his next friend, 
brought an action, and recovered damages for 
injuries from the defendant's horse. Nine days 
after the trial, the child died, and judgment 
was signed by the next friend. Hefd, that 
though the damages were presumably given on 
the supposition that the child would live, yet 
the court would not grant a new trial ; and that 
the child's death between verdict and signing 
judgment was no ground for stayinf^ tlie pro- 
ceedings.~-17 Car. U. c. 8, § 1 ; and 16 4 1« 
Vict c. 76, Kramer v. Waymark, Law Rep. 
1 Ex. 241. 

See Carrier, 7, 8 ; Patent, 2 ; Trade Mare, 2. 

Declaration or Title. 

On a bill praying a declaration that a legal 
estate did not pass by a deed, the court refused 
to declare the legal right ; but decreed that 
** the court, being of opinion that the estate did 
not pass, dismiss the bill." — Jenner v. Jenner, 
Law Rep. 1 Eq. 861. 

Dedication. See Hiouway. 

Deed. 

1. Though a nominal consideration is ex- 
pressed in a deed, the real consideration, if not 
inconsistent with the deed, may be proved 
alhinde. — Lei/eMUTs Can, Law Rep. 1 Eq. 
231. 

2. An old man granted real estate, including 
his dwelling-house, by deed, to trustees foe a 
charity, subject to a lease made by him shortly 
before to his sister at a pepper-corn rent for 
twenty years, determinable on the death of 
himself and of his sister, with whom he conti- 
nued to reside on the premises, and who was 
acting in concert with him. Held, that the 
grant was void under the statute of mortmain, 
as not conveying bouA fids all the grantor's 
interest— YFicl:Aam v. Mwrquis of Balk, Law 
Rep. 1 Eq. 17. 
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3. A marriage setUement recited, that, by 
virtae of certain specified instrumentB, certain 
specified hereditaments, *' and all other the free 
hold hereditaments in the county of T., there- 
inafter expressed to be appointed and released," 
were limited as the settlor shonld appoint ; and 
that it was agreed that the several heredita^ 
ments and estates in the county of Y., " there- 
inafter mentioned and intended to be thereby 
conveyed," should be assured to the uses there- 
inafter mentioned. The deed then contained an 
appointment and conveyance of the specified 
hereditaments mentioned in the recital and of 
all other the freehold hereditaments, if any, in 
the county of T., of or to which the grantor was 
seized or entitled for an estate of inheritance." 
Held, that fee simple estate in Y., of which 
the settlor was seized, but which was not com- 
prised in the specified instrument, and was 
not recited or mentioned in the conveyance, did 
not pass. — Jenner v. Jenner, Law Rep. 1 £Iq. 
861. 

4. A conveyance contained a reservation to 
the grantor of ** all mines or seams of coal, and 
other mines, metals, or minerals," within and 
under the land granted. Held, that " minerals" 
included fi*eestone, but that the grantor could 
get it only by underground mining, and not in 
an open quarry. — Bell y. WUson, Law Rep. 
1 Ch. 808. 

(f. A deed attested by one witness, though 
executed in the presence of two persons who 
are parties to and execute the deed, is not ex- 
ecuted in the presence of two or more witnesses 
within the meaning of the statute of mortmain. 
^WiekhamY. MarquiM of Bath, Law Rep. 1 Kq. 
17. 
Devxss, — See WiLt. 

Dl&KCTOBS. 

See OOMFAITT. 

DiscovEBT. — See PaoDUonoN op Documents. 

DnoBDERLY House. 

The master and mistresa of a house resorted 
to for prosUtution are guilty of keeping a dia- 
disorderly house, though no disorderly conduct 
is perceptible from the exterior. — 7^ Queen t. 
nice. Law Rep. 1 C. C. 21. 

DoMicn.. 

One having no permanent place of abode 
" dwells" within the meaning of 9 and 10 Yict 
c. 95, § 128, giving jurisdiction to the superior 
courts, at the place at which he may be tempo- 
rarily residing. — Alexander t. Jonee, Law Rep. 
1 Ex. 188. 
See Baxxeuftot, 2 ; Will, 8. 

EttOTMEtn-^See Wax, 7. 



Embezzlement. 

One who by the inhabitants of a parish in 
vestry has been nominated and elected, and 
who afterwards by the warrant of two justices 
is appointed assistant overseer, and performs 
the duties of an overseer, is well described in 
an indictment for embezzlement as the servant 
of the inhabitants of the parish. — The Queen y. 
Carpenter, Law Rep. 1 C. C. 29. 
Equity Pleadino. 

1. A bill filed by one of the next of kin 
against the administrator for administration of 
the estate, and also seeking, as against other 
defendants, to set aside a deed whereby the 
plaintiff had assigned a part of his interest in 
the estate for their benedt, is multifarious. — 
Bouek V. Bouek, Law Rep. 2 Eq. 19. 

2. Demurrer will lie to a bill called a cross- 
bill, if it is not really so. — Moee v. Anglo- 
Egyptian NavigaUan Co,, Law Rep. 1 Oh. 108. 

8. The rule, that a decree must be enrolled 
before it can be pleaded to in bar of a second 
bill for the same matter, is not applicable to a 
case where the bill is filed to impeach a decree 
on the ground of fraud.— Pfeorw v. Dobineont 
Law Rep. 1 Eq. 241. 
See ExEOUTOB de son toet, 1 ; Ikteebooato- 
EiES, 4; PAETixa; Res adjudicata. 
Equity Peactice. 

1. The clerk of records and writs may refuse 
to file an amended bill without reprint, if the 
amendments are numerous and complicated, 
though not exceeding two folios in any one 
place. — John v. Lloyd, Law Rep. 1 Ch. 64. 

2. Leave to file a supplemental answer, to 
correct a mistake in the original answer, must 
be applied for by motion in court, and not by 
summons in chambers ; and will not be granted, 
unless the court has materials so that it can 
judge for itself as to the existence of the alleged 
mistake.— CAorton v. Trewen, Law Rep. 1 Eq. 
288. 

8. An order to sue in formapaiuperie, obtained 
at any stage of the suit, is good through all 
later stages, including appeal— i)rmnan v. 
Andrew, Law Rep. 1 Ch. 800. 

4. Under a general order, which provides ^ 
that no depoaitions taken in any other court 
shall be read unless by order, an order, of 
course, may be made to read proceedings in 
bankruptcy, including deporitlons.— Xoiw v. 
FeiMley, Law Rep. 1 Eq. 178. 

6. On an appeal from an order ovefruling a 

demurrer, and from the whole of the decree 

made at the hearing, the plaintiff is entiUed to 

hegjin^-^BloAett ▼. Batee, Law Rep. 1 Oh. 117. 

{IbbeOmUmuiL) 



56— Vol. III., N. S.] 



LAW JOURNAL. 



[PebriMury, 1887. 



General Correspondence --Spbikg Circuits, 1867 — Appointments, kc 



GENERAL CORRESPONDENCE. 

To THE Editors of the Law Journal. 

Gentlemen, — Your opinion is asked for on 
the 8th and 9th sections of chapter 65 of the 
29 & MO Vic, ^* An act to impose a tax on 
dogs, and to provide for the better protection 
of sheep." 

1st. If the owner of a flock of sheep comes 
to his barn yard or field on any morning, and 
finds a number of his sheep killed or injured, 
sees no dogs, and, ader diligent search and 
inquiry, has been unable to discover the 
owner or keeper of the dog or dogs, if any, 
has the magistrate's jurisdiction a right to 
award damages to the owner of said sheep, 
on suspicion that his, the owner's sheep, were 
killed by dog or dogs. 

Is the owner, who must be interested, a 
competent witness to swear into his own pocket 
from ten to one hundred dollars, and also to 
be his own valuator, to put whatever value 
he, the owner, placed on his own sheep ; or 
must his damage or loss be sustained by dis- 
interested evidence. 

An answer to the above will set at rest a 
good deal of dissatisfaction which prevails at 
present in this township. 

I may just add from information and claims 
to the municipal council, that there has been 
more damage done to sheep since the above 
act has been in force than there has been in 
years previous. Yours, 

An Old Subscriber. 

Toronto Tp., Feb. 12, 1867. 

APPOINTMENTS TO OFFICE. 

00UNT7 JUDGES. 

JOHN BOYD, of O^coode Hall, Baialra, Bwritt«r«t>lAW, 
fonnerlj Janlor Judge of the Orontj Court of tho United 
OOQDtles of York and Peel, to tw Jnntor Judge of ftbeCoontj 
Court in and fi>r the County of York. (Gaaetted Januaiy 
b, 1867.) 

NOTARXn PUBLia 

J06KPH BAWDBN, Biquire, AttorDe7«t.Uw, to be a 
Notary Publto In Upper Oanada. (Qaaetted 10th January, 
1M7.) 

EDWARD ALLEN, of Mono Cootre, Baqulre, to be a 
Notary PubUo In Upper Guiada. (Qaaetted i9Ui January, 
1887.) 

OOBONERS. 

JOHN BINGHAM, of Orooo^ Eaquire, H.D , to be an Amo- 
date Ooroner for the United Gountlea of NorthomberUnd 
and Durham. (Gaietted 19th January, 1807.) 

OKO. LLOYD MAOKBLCAN, of Btooey Oreek, Bequlra, 
M.Dn to be an AawdaU Ooroner tor the United Oonntiee of 
Nortbamberland and Durham. (Gaietted 19th January, 
18«7.) 

WILLIAM MoGILL, of Othawa, Rtqulra^ M.D., to be an 
AiaocUte Coroner Jbr the County of Ontario. (Gaietted 
19th Jannaiy, 1807.) 



SPRING GIRCUITfl, 1867. 

BAftTKRH ClBOUlT. 

The Ban. Mr, Justice A. WOeon. 

Kiogston Monday Mar. 18. 

Drockville Tuesday April 2. 

Perth Tuesday April 9- 

Cornwall Tuesday April 23. 

Ottawa Wednesday... May 1. 

L'Oi-ignal Thursday ... May 9. 

Pembroke Tuesday May 14. 

MlDLAVD ClBCUIT. 

The Hon. Mr. Justice J. WUson. 

Whitby Monday Mar. 18. 

Belleville Monday Mar. 25. 

Napaoee Tuesday April 2. 

Cobourg Tuesday April 9. 

Peterborough Tuesday April 16. 

Lindsay Monday April 22. 

PictOD Wednesday... May 1. 

NiAGABA Circuit. 
The Hon. Mr. Justice Uagarty. 

Hamilton Monday Mar. 18. 

St. Catbarioes Monday April 1. 

Barrie Mondfly April 8. 

Welland Monday April 16. 

Milton Tnesdiiy April 30. 

Owen Sound Monday M«y 13. 

OZFOBD ClBOVIT. 

The Hon. Mr, Justice Morrison. 

Gaelph Monday Mar. 18. 

Berlin Monday Mar. 25. 

Braotford Monday April I. 

Cayuga Monday April 8 

Stratford Monday .... April 16. 

Woodatock Monday April 22. 

Simcoe Monday April 29. 

WbSTBBH ClBOVlT. 

The Hon, The Chief Juttiee of Upper Cfanada. 

Walkerton Tuesday Mar. 19. 

Goderioh Thursday Mar. 21. 

6t ThomaB ....; Thursday..... Mar. 28. 

London Wednesday.. April 3. 

Chatham Tuesday April 80. 

SMidwioh Tuesd&y May 7. 

8arnl« Monday May 13. 

HOMB ClBOUIT. 

7%e Hon. the Chief Justice of (he Common Pleas. 

Brampton Monday Mar. 18. 

City of Toronto Monday Mar. 26. 

County of York Monday April 8. 
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TRADES UNIONS AND CO-OPERATIVJffi 
ASSOCIATIONS. 

The siru^^es between labour and capital 
have been of long duraUon. But inasmuch as 
capital is generally represented by the few who 
are powerful, and labour by the many who 
are without the power of wealth, cooperation, 
or combination on the part of the latter has 
has been found necessary. Fair play is the 
object to be attained ; but man, in affairs oi 
business, is essentially selfish. The employer 
wishes to have his ^ork done for as little as 
possible^ while the employed wants as much 
as possible for his labour. The opposite inte- 
rests produce ^nflict^ and when Uie conflict 
is long continued, distress and loss to the one 
party or the other, if not to the public, is the 
sure result 

The law has ever watched combinations of 
masters or workmen with a jealous eye. The 
interest of the public is the steady progress of 
commerce and manufactures. Whatever tends 
to interrupt this progress, attracts attention, 
and at times is visited with punishment How 
far it is lawful to combine, and when unlawful, 
shall be the subject of our present enquiry. 

It was at one time supposed, both in Eng- 
land and the United States, that a combination 



of workmen to raise their wages was illegal, (per 
Grose, J., in JRex v. Mawhey, 6 T. R 619, 
686,) and if followed by overt acts, was indict- 
able (see PsopU v. Fuher^ 14 Wendell, 9 ; 
contra, The Comnumtoealth v. Burst, 4 Met- 
calfe, 111). The Legislature of England, by 
various statutes, from the reign of Edward the 
First to that of George the Fourth, prohibited 
agreements either of masters or workmen, for 
the purpose either of raising or lowering wages, 
or of altering hours for labour, or otherwise 
affecting their mutual relations. These agree- 
ments were by some of the statutes enacted 
to be, and by others declared to be illegal, and 
the parties entering into them made subject to 
punishment But by the English statute, 6 
Geo. IV., cap. J 29, an entire change of the law 
was made. By section two, all the statutes 
prohibiting such agreements are enumerated 
and absolutely repealed. By section three, 
prohibition is restricted to endeavours by force, 
threats, or intimidation, molestation, or ob- 
struction to affect wages or hours, and these 
are declared illegal and punishable. By sec- 
tions four and five, it is declared that neither 
masters nor workmen shall be punishable for 
agreements in respect of wages or hours, unless 
they infringe the provisions of section three. 

Judges in expounding this statute have used 
language denoting that, in their opinion, the 
agreements either of all masters or all work- 
men, either as to wages or hours, unless within 
section three of the Act, are legal (see Regina 
V. EarriSj Gar. ^ M. 661 ; Regina v. Seleby, 
note a to Rowlands' case, 2 Den. C. C. 884 ; 
Regina v. Rowlands, 17 Q. R 671, 686; 
Eilton V. Echersky, 6 El. & B. 47). 

It therefore beoom^ of importance to know 
precisely the language of section three, and it 
is as follows:-^'* If any person shall, by vio- 
lence to the person or property, or by threats 
or intimidalion, or by molesting, or in any way 
obstructing another, force, or endeavour to 
fproe, any journeymen, manufacturer, work- 
men, or other person hired or employed in any 
manufacture, trade, ^r business, to depart firom 
his hiring, employment, or work, or to return 
his work before the same shall be finished, or 
prevent, or endeavour to prevent, any journey- 
man, manufacturer, workman, or other person 
not being hired or employed,. from hiring him- 
self to or from accepting work or employment 
firom any person or persons ; or if any person 
shall use or employ violence to the pevaon Or 
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property of another, or threat or intimidation, 
or shall molest or in any way obstruct another, 
for the purpose of forcing or inducing such 
person to belong to any club or association, or 
to contribute to any common fund, or to pay 
any fine or penalty, or on account of his not 
belonging to any particular club or association, 
or not having contributed or refused to contri- 
bute to any common fund, or to pay any fJne 
or penalty, or on account of his not having 
complied or of his refusing to comply with 
any rules, orders, resolutions or regulations 
made to obtain an advance, or to reduce the 
rate of wa^es, or to lessen or alter the hours 
of working, or to decrease or alter the quantity 
of work, or to regulate the mode of canning 
on any manufacture, trade or business, or the 
management thereof; or if any persoR shall, by 
violence to the person or property of another, 
or by threats or intimidation, or by molesting 
or in any way obstructing another, force or 
endeavour to force any manufacturer or person 
carrying on any trade or business, to make any 
alteration in his mode of regulating, managing, 
conducting or carrying on such manufacture, 
trade or business, or to limit the number of 
his apprentices, or the number or description 
of his journeymen, workmen or servants, every 
person so offending, or aiding, or abetting, or 
assisting therein, being convicted thereof, shall 
be imprisoned only, or shall and may be im- 
prisoned and kept at hard labour for any time 
not exceeding three calendar months." 

This section does not subject to punishment 
persons who meet together for the sole purpose 
of consulting opon and determining the rate 
of wages or prices which they shall require or 
demand for their work, or for the hoars or 
time for which they shall woiic in any manu- 
fiicture, trade or business,' or who shall enter 
into any agreement, verbal or written, among 
themselves, for the purpose of fixing the rate 
of wages or prices which they shall require or 
demand for their work, or the hours of time 
for which they will work (s. 4). 

Nor does the section subject to punishment 
any persons who may meet together for the 
sole purpose of consulting upon or determin- 
ing the rate of wages or prices which they 
shall pay to their journeymen, workmen, or 
servants, for their work, or the hours or time 
of working in any manufacture, trade or busi- 
ness, or who shall enter into any agreement, 
verbal or written, among themselves, for the 



purpose of fixing the rate of wages or prices 
which they shall pay to their journeymen, 
workmen or servants, for their work, or the 
hours or time of working (s. 6). 

A threat, within the meaning of section three, 
must be an intimation made with the intention 
of forcing or unduly influencing the eonduct 
of the person to whom it is addressed It is 
now, however, too late to say that the word 
threat is limited to the declaration of an in- 
tention to do acts which have an intioMte 
connection with personal violence. The cases 
that have been decided show that the word 
must have a wider sense, viz. : a threat, 
by act or words, for the purpose of doing some 
injury to another person. But it is essential 
that it should be made for the purpose of inti- 
midating the person to whom it is addressed 
(see Walsby v. Anley, 80 L. J., M. C. 121 ; 
ClfeiU V. Longman, 4 B. & S. 876 ; Hilton 
V. Bcier$ley, 24 L J., Q. B. 868 ; Wood et al. 
V. Bowron, 2 L. R, Q. B. 21, S. C^ 10 Cox, 
0. C. 844; Hornby v. CloM, 2 L. R., Q. B. 158). 

No doubt It wag supposed by theLegislaturc, 
when passing this Act, that if workmen on the 
one hand refused to work, or masters on the 
other refused to employ, such a state of things 
would not long continue, and that the party 
whose pretensions were not founded on reason 
and justice would ultimately give way— the 
masters, if they offered too little, or the work- 
men, if they demanded too much. But the fre- 
quent disagreements in England between em- 
ployers and workmen have been found to cause 
so much private suffering and public loss, that 
the Queen in her recent speech, when opening 
the present session of the Imperial Legislature, 
drew attention thereto, and announced her 
intention of issuing a commission to enquire 
into and report upon the oi^ganization of Trades 
Unions and other Societies, ^whether of work- 
men or employers, with power to suggest any 
Improvements of the laws that may be found 
necessary. 

The result will be. looked for vrith great 
interest The attempt to prevent collisions 
between capital and labour, and yet preserve 
to each its peculiar rights, is, though simple 
in theory, most diflQcult in practice. It is the 
right of the capitalist to have labour at a fair 
compensation, and it is the right of the labourer 
to have a fair compensation for his personal 
strength, energy and skiJl. But as each views 
the amount of **fair compensation** firom his 
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own stand point, it is no wonder that they 
often disagree. Complete legislation on each 
a subject is impossible, and yet some legisla- 
tion is necessary, and so far as England is 
concerned, further legislation is imperatively 
demanded. 



RULES OF COURT. 

The following rules were promulgated 
during the sittings of Hilary Term — 
It is Ordered,— That the following rules 
shall come and be in force in the Courts of 
Queen*s Bench and Common Pleas, from 
and after the last day of this present Hilary 
Term:— 

1. In "Easter" and "Michaelmas" Terms, 
the first Friday, the second Monday, the 
second Wednesday, and the third Monday, 
will be "Paper Days" in the Court of Queen's 
Bench; and the first Saturday^ the second 
Tuesday, the second Thursday, and the third 
Tuesday, in the Court of Common Pleas. 

2. County Court appeals must be set down 
for argument for the first or second Paper 
Days of each Term, such day being the first 
Paper day next after the date of the Appeal 
Bond, unless leave be granted by the Court, 
upon special affidavit, to set it down for a sub- 
sequent Paper Day : and the Court will hear 
County Court appeals on the first and second 
Paper Days of each Term in preference to the 
other cases set down upon the Paper. 

8. On the last Tuesday and Friday in 
•'Easter" and "Michaelmas" Terms, the 
Court of Queen's Bench ; and on the last 
Monday and Wednesday, in the said Terms, 
the Court of Common Pleas, will take the 
New Trial Paper, and proceed therewith, in 
like manner as on tho other days appointed by 
Rule ot Court for that purpose. 
DaUd 12«A February, A. D. 1867. 
(Signed) Wm. H. Draprb, C. J, 

Wk. R Riohabds, 0, /, C. P. 
John H. Haoastt. /, Q. R 

Jos. C. MOBRISOM, t/i, Q. B, 

Adak Wimok, /„ a P. 
Jno. Wilsok, /., C P. 



JUDGMENTS-HILARY TERM, 1867. 

COURT OF E&BOR AND APPEAL, 

Present — Deamb, G. J.; The CHAHOiLLoa; 
RieBAVDS, C. J. C. P. ; HAaARn, J. ; A. 
WiasoB, J. ; J. Wtuoir, J. ; Mowat, V. G. 

Tfamdjijr, lfu«h 14,1807 

Gran9 v. Jffroiva.— Appeal fW>m Court of Chao- 

oery allowed and bill dismissed. 

McKtMU V. ricUM^.^Appeal from Court of 

Chaneety dismissed with oosts. 



Hunt T. Spenee. — Appeal from Court of Chan- 
eery dismissed with oosts. 

Flower v. Duncan. — Appeal from Court of 
Chaoeery dismissed with oosts. 

CUttold ▼. JUaehel. — Appeal from Court of 
Queen's Bench dismissed with oosts. 



Friday, Msreh U, ISST. 

Oommereial Bank ▼. WtUon. — Case remitted' 
back to Court of Chaneery, with a deolaration 
that judgment at law is totally rotii. 

Dickwn w. MeFarlane. — Appeal from Court of 
Chancery, dismissed with costs, Hagarty, J., dis- 
senting. 

Commercial bank r. Cotton. — Appeal fro«i> 
Conn of Common Pleas, dismissed with costs,. 
Draper, G. J., Van Koughnet, C., and Mowal, 
V. C-, dissenting. 

PettigreiD v. Doyle — Appeal from Court ^ 
Common Pleas, dismissed with oosts, Draper, C.J. 
Van Koughnet, C, and Hagarty, J., dissenting,. 



QUEEN'S BENCH. 
Present :-*DaAPiB, C. J. ; Haoabtt, J. ; 

MORRISOK, J. 

Monday, March 4, 1807. 

Acre ▼. Livinyttane. — Held, that the words- 
" remise and release" are not sufficient to operate- 
as words of conveyance, where there is no pre- 
vious estate for them to operate upon. (Hagarty, 
J., diisenliente.) Bole absolute for new trial, 
without costs. 

Waddell y. Sobertaon. — Appeal dismissed with, 
oosts. 

Oore Bank ▼. Crooka, — Rule absolute to enter 
nonsuit, and plaintiflTa rul e discharged. 

Irwin ▼. />onfitf%.— Rule aiei dlaoharged. 

Parsons ▼. Pharibee. — Rule absolute for new 
trial on payment of costs. 

The Queen t. GcmmeU. — CouTiotion quashed. 

Dapidaon ▼. McKay. — Rule nisi disoharged. 

Foetar et al. r. Olaee. — Rule nisi diecharged. 
Leave to appeal granted subsequently. 

Mitchells. Barry. — Rule absolute for new trial. 
Costs to abide the erent 

Jack tan ▼. Ka$aeU,—Held, that an affidavit of 
affiliation to the effect that defendant was the 
father of her child, and not saying ** really the 
father,*' as required by the statute Con. Stat. 
U. C. eap. 77, is bad. Rule absolute to enter a 
nonsuit 

Wahneley ▼. Walmaiey, — Judgment for tenant 
on both demurrers. 

The Queen r. Connolly . — .ffeU, that an attempt 
to have eonneotioo with a Innatio, wHh her eon- 
aent, is no offeooe; and Pet Cmr.^ oooTietteQ 
quashed. 

Serayy r. The CorponUion ^f the City of Lon- 
don. Heldf that the beneficial ooenpanl of eiCj: 
property is anbjeet to taxes, thongh the propeKy 
itself is exempt firom taxation. Meid aleo, that 
the deeiiioo of the Court of Revision, or a Gonn^ 
Judge, on the complaint of a person complaining 
of being improperly placed on the assessment 
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roil, ia fioAl. (MotHsod, J., ditaentienie on the 
fini point). Per Cur., judgment for defeadant 
on all the demurrers. 

Offay ▼. Offay. — Held, that an abseonding 
debtor is entitled to appear at the trial, and de- 
fend in mitigation of damages. Appeal from the 
decision of the jndge of the County Court of 
Huron and Broee allowed without costs. 

Board of Orammar School' Tr%isU$9 and th$ 
Vtllnge of TVmton— Rule discharged. 

Satnrditj, March 0,1887. 

Kerr v. Dougld», — Rule absolute. 

Tke Queen ▼. Mograih. — Conviction affirmed. 

BrUton et al. r. Fisher. — Rule discharged. 

In the matter of thi Sheriff of the Coyntff of 

York and the Recorder of the City of Toronio. — 

Meld, that the Sheriff of the County of Tork^ and 

'toot the High Bailiff, is the proper person to take 

(part in the selection and summoning of jurors. 

•Rule absolute. 

J Homey General ▼. Halliday. — Rule dincharg- 
■etl ; leaye to appesi, on the points where leave 
'WRS necessary, refused. 

The Queen ▼. Clement. — Rule dlschsrged. 

Jordan i. Gilderal^eve. — Rule absolute to set 
aside rule. 

Marre r. Davidaon. — Rule discharged. 

Lyeter y. Kirkpatrick. — Rale absolute for eight 
-dnyg further time, to give uotice of appeal, upon 
.payment of costs. 

In re County of Lincoln and Town of Niagara, 
— Rule nisi on sixth and seventh grounds. 



COMMON FLEAS, 
IPresent : — Riobakds, G. J. ; Adam Wilson, J. ; 

JOBM WlLSOH, J. 

MoDdA7, Mtftta 4, 18a. 
Ralston r, Hugheon — Held, 1. That in eject- 
ment by an execution creditor under a 8heriff*8 
-deed against the judgment debtor, it is unneees- 
sary to prove the judgment. 2. That a judgment 
roll produced by plaiotfff and afterwards by con- 
sent of the court withdrawn, is as if never pro- 
duced. Rule absolute to enter verdict for plain- 
tiff 

Mahar v. Fraser. — Rule absolute for new trial 
on payment of oosts. 

Thompson v. Bennett — Rule absolute to enter 
a nonsuit. 

Bumwk et al y. ITaroM. — Rule nisi dis- 
charged. 

Marcus t. Smith. — ^Rnle nisi diaoharged. 

MeSaaw. Me0me9remL^fin\9 abaolvte for new 
trial, eoaka to abide the event. 

McCormick v. McOauvrean. — If plaintiff elect, 
en or before 18th Maroh, to redace his verdict 
to 60,000 feet, and eoBsent to a verdict being 
entered for defendant «• to thereaidae, thenntie 
te be dieeharged ; otherwise, rule for new trial 
an payment of costs, en or before 4th April next. 

KeUf^ V. Irwin -^Rale absoloite to enter verdiet 
for plaintiff on four eonota, ior f 120 damages, 



and for defendant on renaSning counts: So oeber 
reboots rule to be discharged. 

Whiter, Cuihbertson. — Ueld^ thnt where f»n 
insolvent lives in Upper Canada there oin be no 
assignee appointed who is rfsident in Lnwvr 
Canada. Per Cur,,, judgment for defendnut on 
demurrer. 

Sanderson v. Roe. — Judgment for plaiutiff on 
demurrer, with leave to amend on payment of 
oosts within a fortnight, defendant undertaking 
to plead iasnably, and go to trial at the next 
assises. 

Stewart v. Harrold. — Verdict to be entered for 
plaintiff for a portion of the land, and for defen- 
dant for the residue. 

VanKoughnet v. Allen. — Stands till Saturday. 

Bank of Montreal v. Seott, — Rule nisi dis- 
charged. 

Richardson v. The London and Liverpool Insur^ 
anee Co. — Rule dischorged. Richards, C. J., 
dissentiente. 



Saturday, March 9, 1807. 

Killbridey. Cameron. — Rule discharged. «Tohu 
Wilson, J., dissentiente. 

Douglass v. Barrier. — Rule absolute for new 
trial on payment of costs. 

Smith and Mucklestone, — Appeal from the deci- 
sion of the Judge of the County Court of Fron- 
teoac, dismissed with costs. 

Fisher v. ^o/(f0n.^udgment for defendant on 
the demurrer. 

Taylor v. Brown, — Judgment for defendant on 
the exceptions to the first count of the deela- 
ration. 

The Queen v. ifatr. — Stands. 

Van Koughnet v. All^ — Rule to be dieeharged, 
on defendant's undertaking to file by-Inw permit- 
ting plaintiff to remain in possession of the pro- 
perty olaimed by the corporation. 



SELECTION. 



SIR EDMUND SAUNDERS. 

When a chief gives the rule " to the satis- 
faction of the lawyera," be may be said to 
have purchased to himself in law, a good 
degree. It may, possibly be said, that the 
world cares litUe for the judges of the days of 
Charles IL, indeed, that Mr. Fobs, the eminent 
judicial biographer, has, with otherK, supplied 
any information which might be desired upon 
the subject. But all are not able to avail 
themselves of Mr. Foss's extensive labours, 
and the writer of this had scarcely seen his 
life of Saunders when this memoir was com* 
pleted. The career of the Chief Justice is, 
moreover, especially interesting and instruc- 
tive. It is always refreshing to dwell upon 
the privileges of our firee country, in which 
the thews and sinews of manhood confer the 
power upon their possessor of emerging fVom 
the humblest condition to high estate in 
society. It is easy to stamp an ignoble paren- 
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Uge upon one whose merits have forced him 
into eminence. If, therefore, we were to hear 
that Saunders was nulliun filivs^ we must 
regard the story, not as quite fabulous, but as 
d^erving of the strictest investigation. As 
soon lui a man has won success, he is a mark 
for the whole world, and we can appeal to our 
conteooporaries for numerous instances whore 
the most blatant falsehoods have been copi- 
ously and unblashingly uttered by a class 
whose bitterness knows no measure in the 
face of intellectual superiority ever command- 
ing its natural march to preferment But 
just before we enter more fully upon the bio- 
graphy of £dmund Saunders, we must not 
omit to mention with due honour his splendid 
annotator, Mr. Serjeant Williams, nor the able 
lawyer of the Common Pleas, Mr. Justice 
Williams, who has edited his father^ s notes, 
and whose work on executors raised himself 
at once to high distinction as an author. The 
Serjeant took a great delight in his notes, and 
he was fond of riding on horseback. He 
would say when mounting, to Richardson, 
afterwards the judge, " Now, Fm going to 
make a long note.*' These elaborations are 
familiar to every reader of Saunders. 

Saunders* ob.scurity of birth may be shortly 
passed over. Of his parents, of his relatives, 
little is known, and^ as to any matrimonial 
alliance on his part we are equally uninformed. 
His father died, and his mother married a man 
named Gregory, by whom she had several 
children. During the siege of Gloucester, his 
mother^s cottage was levelled to the ground. 
Possibly Saunders might have left his home 
at that time in quest of subsistence. He may 
be said to have stood alone in his generation. 
We tind him, however, in Clement's Inn, a 
smart, industious lad, very obsequious, and 
especially to the attomies and their clerks. 
Civility, constantly employied, is with difficulty 
resisted, and even in the higher classes, the 
hollowness is often unmistakable, and yet the 
plausible manner is winning. 

** Aniinus andax, subdolus, varias, 
Cujuslibet rei simulator ac dissimalator." 

At length, the society of Clement's Inn were 
willing to help Saunders. He was beyond 
question, an able scribe, ambitious of ** pen- 
manship," and, doubtless, did much small 
work both for high aod for low lawyers. And 
this he did, in the first instance, on a board, 
put op by the Inn as a desk, on the top of a 
staircase. Now, in order to reconcile the rapid 
advancemenUhe met with to the rules of ordi- 
nary sense, we must claim for him the meed 
of great forensic talents. 

** Ingeniam iiiffens, 
Incnlto latet noe sub eorpore.*' 

After the humblest efforts at the desk, he 
took what was called, "hackney business," 
on his own account, for which he got " a few 
pence." This by no means contented him. 
lie borrowed books, made himself acquainted 



with forms, and, to use the words of Lord 
Keeper North, became " an exquisite entering 
clerk." In winter, while at his work, he 
covered his shoulders with a blanket, tied hay 
bands round his legs, and made the blood 
circulate through his fingers by rubbing them 
when they grew stiff." And this sign of 
ability was verified in him : the more he 
exerted his faculties, the more they expanded, 
till, at length, he ventured to turn his mind to 
that most difficult science, *' Special Plead- 
ing," moreover, to take a small chamber and 
furnish it Of his success in this art, we shall 
quickly see that his reports afford the most 
brilliant testimomy. It seems that he was, 
for some time, a practising attorqey. There 
can be but very little doubt that he followed 
this vocation ; and the success he acquired was. 
mainly owing, in his pairticular case, to the 
early attachment which he formed to clerks- 
and their masters. It might have been 
thought that after this great rise by a man of 
the lowest origin, he would have been content, 
and plodded through life with his ungainly 
figure and still more strange habits. But the 
men of his day were the favourites of fortune, 
up to-day, down to-morrow. It mattered lit- 
tle whether their early advocacy was fed by 
fostering disputes in a gaol, or whether, when 
advanc^ to dignity, a charge of perjury might 
not have been interposed, so as to call from 
the sovereign the exclamation, **Thi8 must 
not be." With some of these Saunders was, 
by comparison, the model of rectitude, so that 
a young man of ordinary ambition might have 
but little scruple in venturing his prospects at 
the bar. Special pleaders under the bar were- 
nnknown in his time ; indeed, there were but 
four eightv years since. Master, therefore, o£ 
pleading, he stepped at once to the bar, and to 
fair practice. It is well known that an attor- 
ney becoming a counsel is usually supported 
by the body, and with such seal, that we have 
two, at least for chancellors, Hardwicke and 
Truro, who belonged to that rank. Withi 
regard to others, not akin to such patrons, it 
may be said — between the venture and the 
triumph lie oceans. He was admitted as a' 
student in the Middle Temple on the 4th of 
July, 1660, as Mr. Edmund Saunders, of the 
county of the city of Gloucester, gentleman, 
and was called in less than four years after- 
wards. 

Scarcely six years had passed after the 
Restoration, when the great pleader was nearly 
in every causr of moment ; and it is recorded 
of him that he had the good taot to retain his 
clients whom he had gained. He had the habit 
of a great lawyer of the present day, who, 
from his youth up, waa woat to present the 
same principle in different aapeots until it was 
fully understood This eourae may some- 
times be tiresome to judges, but it gains the 
hearts of clients. "What makes you labour 
BO ?" said Twysden to Saandeni ; '' The court 
is of your opiniop and the matter dear." 
Saundors was then 'a young man — He waa 
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tenacious of his legal knowledge. Some sape- 
Huous words got kito a plea, which now would 
he in.stantly rejected, but the court sustained 
the objection, and against Saunders, who very 
quietly added to his note — ^' But I believe their 
principal reason was, because they would not 
determine the matter of law." On the other 
hand Saunders was contending that a fault in 
a declaration was matter of substance. Hale, 
cmterU taeentibna^ ruled that it was only a 
matter of form. Yet Saunders urged that 
there were twenty books to prove it matter of 
substance. The chief confessed this, but he 
suid the opinion had been otherwise for ten 
ye«rs past — " But I believe he meant his own 
opinion, said the reporter." It is curious that 
Levinz, a great advocate of his day, began to 
take notes in the same year with Saunders ; 
the latter, with some exceptions, contributed 
those cases in which he was chiefly con- 
cerned. 

Levinz reported more at large, but was care- 
ful to supply on his part, the cases in which 
he had been counsel. At the time when 
forensic fortune was smiling upon Pemberton, 
Winnington, Maynard, Sir William Jones, 
Saunders, and others, his contemporaries, the 
latter was, most likely, living at a tailor*s 
house in Butcher Row, with the landlord's 
wife for a kind of nurso to him, a very ques- 
tionable kind of nurse, according to evil dis- 
posed people. Their names were Gilbert and 
•lane Earle. Now he might have required 
some occasional attention, for he was seldom 
without a pot of ale, served in court, and 
placed on the forms where the lawyers sat. 
Strange as this may seem, it is not so very 
extraoroinary, if it be true that a judge of 
high place in one of our criminal courts was 
wont to have a bottle of port on the bench 
beside him after dinner. And truly there 
may be other instances. With all his intense 
labour, all the drafts upon his acute mind, all 
the energies he was obliged to display in court, 
the subject of this memoir seems to have 
been peaceable and content in the domestic 
circle he chose for himself. Ho was fond of 
piping, an art liot very high in the scale of 
harmonics, but one which Virgirs shepherds 
loved, whose songs were "formed on fancy 
and whistled on reeds." But unlike to Arca- 
dia, he drank 'brandy and beer the while, lay- 
ing a foundation of the disorder which cut 
.^ort his judicial and his pastoral life. The 
papc, hawever, was not his only aeeomplish- 
ment Being invited to -dine with North, the 
Ohi(9f Jofltice of the Common Pleas, he played 
some jigs upon the harpsichord which he 
learnt upon an old instrument at his landlady's. 
It does not appear that he was erer invited 
again. Nevertheless, amidst all this dissipa- 
tion, he had the prudence to hand over his 
money which he got in profusion, to his host 
and hostess, «n4 there is every reason to 
believe that they dealt honestly by him. He 
was, it may be renMrked, in himself honest m 
worldly matters 



And now that we are in the heart of his 
professional career (we will come to speak of 
his contemporary antagonists immediately), 
we must pause for a moment Sir Matthew 
Hale, and Saunders, the eminent advocate, 
were constant companions in court Hale 
was not the likeliest judge to admire Saun- 
ders, although Saunders was too easy a man 
to conceive any great 'dislike to any one, far 
less to Hale, whom he reverenced according to 
his ideas of respect In themselves, Hale 
might have been called a saint ; he prided him- 
self upon purity of character and conduct. 
His father had abandoned the law by reason 
of its supposed subtleties ; he himself was a 
good criminal lawyer, and, in his day, burnt a 
witch, and was quite enough skilled in plead- 
ing to see through Saunders* able traps. Hale 
was sober and modest to a fault, Saunder never 
pretended to either of these virtues ; yet if 
Saunders was on his guard aeainst the Lord 
Chief Justice, the latter, in his turn, knew 
that he had a formidable legal foe in the advo- 
cate on the bench beneath him. It naturally 
followed that Hale conceived the strongest sus- 
picions of an unfavourable character towards 
the pleader, and, when he conveniently could, 
fell upon him, if we may speak, in open 
court Such rebuffs and reprimands must 
have damaged a lawyer of inferior attain- 
ments, for attorneys are not prone to employ 
counsel who have decidedly lost the ear of the 
court But whoever will take the pains to 
read the reports of this master of the forum 
with even ordinary attention will quickly come 
to the conclusion that the pet of ttie attorneys 
would not be easily shaken by a ** gloam from 
a great man.*' In truth, he was far leds cor- 
rupt than many of those around him. Such 
was the faithlessness of the times that the 
very introduction of a *^ Quirk** might, strange 
to say, produce substantial justice. An ex- 
ample of this may be offered in a case before 
Lord Chief Justice Kelyng, who must have 
prejudiced Hale, when chief baron, ajgainst 
Saunders. A man gave a bond of submission, 
with a penalty of £2,000 ; the matter was 
referred to arbitration. The award was that 
the defendant should pay £8,100. Saunders, 
his counsel, knew that* nothing was due in 
respect of the original debt ; so, by an effort 
of skilful pleading, he strove to evade the 
inevitable course of the 'law. For there was 
the penalty, and the submission to arbitration 
was a crushing part of the case. Whatever 
the subtlety might have been, it was probably 
nothing more than a legal quibWIe, common, 
sad to say, to all periods of our history. His 
readiness and fortitude did not, however, for- 
sake him ; he showed much spleen at the 
interruption of Kelyng and declaimed against 
the hardship upon his client^ whose payment 
was fixed at £1,100 more than the ^penalty, 
admitting the existence of a dc^ True, on 
the one hand, constant oKsappointment and 
censures sour the temper, deaden the faculties, 
and sickeii the heart But, on the other, our 
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forensic friend was never crabbed; his wit 
was ever active, and heart always merry. 

Johnson was fond, says his biographers, of 
collecting a crowd round him, and letting the 
exuberances of his wit flow for the diversion 
of the bystanders. It was no wonder that he 
left Oxford without a degree* for he was not 
over fond of «uberdination, and ho laughed at 
discipline. 

Saunders had a number of young men 
hanging about him when he moved about in 
the Temple. He would stand at the bar, 
bofore the sitting of the court, and put and 
debate cases with them, and urge them to 
industry, and many a joyous jest would he pass 
wi th them. They voted him almost n Silonus — 

'* hiflatum veteri venas, lit semper, Uccho. 
bt gravis attritA pendebat cantharus ansA." 

The coarseness of his humour was in keeping 
with his day. We will only give one instance. 
Speaking of his having no children (he had 
none), he said, *' By my Troggs, none can 
say T want issue of my body, for I have nine 
in my back." 

Some few words as to his contemporaries 
during his battles in court. 

Sir William Jones was a famous attorney- 
general of that period. He was in much husi- 
ness^ and not unfrequently opposed to Saun- 
ders. In parliament he advocated the Exclu- 
sion Bill with great force. But he was morose 
and uncompromising, so that the court party 
could not endure him. Nevertheless, the 
great s«»al was offered to him, but he tired of 
his profession, like Mingay, the well-known 
king's counsel of later years, and shunned 
preferment in the zenith of his fame. At one 
time he was so high in estimation as to have 
the care of remodelling the bench of Judges. 
It was at the juncture when Lord Danby's 
friends were turned out and some barons of 
the Exch^uer, who did not give satisfaction 
in their ofiBce. A friend of Es.sex and Russell, 
and a staunch opponent of the Quo Warranto 
Informations, his unpopularity with the gov- 
ernment increased after his retirement from 
practice, and had he not died in 1 82, it is 
surmised that he might have been involved in 
the Rye Hou.se Plot. 

We may also mention Kelyng or Keeling, 
the son of the Chief Justice (the only lawyer 
who was king's counsel and king's Serjeant, 
and he not a real king's counsel, but only for 
the occasion, and without salary).* Winning- 
ton, afterwards solicitor-general, a noted law- 
yer of that day ; Coleman, a person of con- 
siderable repute, and often opposed to Saun- 
ders ; Conyers, afterwards Chief Justice of 
Chester ; Weston, Powys, and Powlet Lastly, 
there was that extraordinary man who stood, 
beyond comparison, at the head of his profes- 



* This Sir .Tohn Kelyng wan ktnjt'Bcounwlextraoidloary. 
IIh wa* whftt Wynne cbUh **iodl?tdaiim ▼■gum " For waat 
nf attendiug to this dbttlnetloo, many have pnmoaDoad 
Bnron th«firRt klogV coanml InsUad of Nor'h or Turner, 
irber«>as Da(^n and Kelyng; wnn* m^ttfly fxtrtv rdifntry, with- 
out anlary or fat*, irhere«s the king's eoaoael had fAtk •«/•», 



sion, Serjeant Maynard. The singular pliancy 
of Maynard enabled him to steer safely through 
four ypry unstable governments. He began 
his career in the reign of the first Charles ; he 
was the Protector's seijeant, and, then, all 
being forgotten, he wa.^ made a king's seijeant 
at the restoration; he passed through the 
reign of Charles II. in the plenitude of busi- 
ness, and having wisely remained tranquil dur- 
ing the brief dominion of James, became Wil- 
liam JII.'s Chief Commissioner of the Great 
Seal, when nearly ninety. There were some 
curious passages between Maynard and Jef- 
freys. Jefireys, who never failed to abuse all 
within his reach with fearless impudence, 
stood in awe of Maynard, and of him alone. 
Jeffreys, though quick, was not accurate, so 
thai a stormy discussion would often arise 
betw<een him and the bar. Upon such an 
occasion Maynard would rise as amicus et 
censor euruB^ and calmly explain what the law 
really was. Upon this, Jeflfreys would in* 
Btantly take up the matter as Maynard put it. 
and woe to him who should pretend to dispute 
the Serjeant's view 1 The only formidable 
adversary of this great man was the future 
Chief Justice, Sir Edmund Saunders.. In a 
word, what the latter wanted in artifice (we 
fear we must use that expression)^ he made up 
by an admirable cunning disguised under sim- 
plicity, and backed by speciiS pleading. 

The life of a distinguished lawyer, great 
though he be, is soon summed up. Saunders 
was a reporter for about four years, and as he 
had no particular political bias, but was wil- 
ling to obey the powers Ihat be, as soon as 
Pemberton was removed, the court oast an 
eye on him as a fitting judge to carry out cer- 
tain state achieveineats which they had at 
heart. For he was already the chief drafts- 
roan in all indicmenta and informations on 
behalf of the Crown. However, he was couq- 
sel for Mrs. Price, indicted in 1680, for an 
attempt to stifle the Popish Plot, but he did , 
not succeed against Dugdale,. the notorious 
witness. He was also counsel, for. Viscount 
Stafford, but did not argue muoh.. He was 
counsel against Fitzbarris in- 1681^ against 
whom he was unnecessarily seyere, even rude, 
but his law was. conspicuously eminent when 
compared with the pleading of the numerous 
Crown counsel for the prosecution. In 1681 
he was counsel against Lord Shaftesbury ; but 
in 1682 he appeared to support Lord Dan by 
on his applioation to be buled, and upon this 
trial we find the dry answer which he made 
to the wrathful Pemberton, who insisted that 
Saunders attempted to impose upon the court 
by attributing opinions and remarks to them, 
whioh the Chief Justice said they had never 
made. This was not so yery unlikely ; but 
Saunders quietly begged pardon if a mistake 
had been made, only, ^'he did believe the 
rest of his brethren took it so as well as 
himself.'* And he had avoided the intrigues . 
of faction by his invincible good humour and 
matohless shrewdness. 
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Now it was contemplated at court that if, 
under a fair pretence, the charters of the king- 
dom could be seized, a magnificent tnumph 
over their opponents, the enemies of the Duke 
of York and of Popery, would be gained. 
And they had another object within their 
hopes which historians have dealt with, though 
scantily; the refreshing by fines, of a lean 
exchequer. In the year 1682 he was made a 
Bencher of his Inn, and the 22nd December, 
Saunders was made Chief Justice of the 
King^s Bench, and was knighted. He was 
called Serjeant on January 18, and took his 
seat on the same day. He had not the slight- 
est idea of such a promotion, and he scarcely 
seemed to wish it, for he mnsst needs leave his 
tailor and Butcher Row, and emigrate to 
Parson^s Green. It was supposed tha^ the 
King liked him for his jovial behaviour, so he 
gave " Prineipi sie plaeuif* rings. 

He did not, however, survive his promotion 
for one year, and, before his death he was so 
lost, that when his brethren came to him to 
enable them to confirm his opinion against the 
city on the Quo WarrantoSy he expostulated 
with them, asking " why they would trouble 
him, when he had lost his memory." So he 
died at Parson^s Green, on the 19th of June, 
1683, in the 61st or 52nd year of his age, of, 
it is said, apoplexy and palsy. He was never 
sworn of the privy council, although when 
Pemberton was finally removed from the 
bench, he was consoled with that distinction. 
Saunders heard the arguments on the law war- 
rants against the city, and he presided at the 
trial of Sir John Pilkington and others, for a 
riot, and assault upon the Lord Mayor, Sir John 
Moore, who warmly supported the court party 
in the dispute concerning the election of she- 
rifis. When the defendant's counsel in this 
case came to challenge the array, Saunders 
broke out — " Gentlemen, I am sorry you have 
so bad an opinion of me as to be so little of a 
lawyer as not to know that this is but a trifle, 
and nothing in it. Pray, gentlemen, don t put 
these things upon me." Here the judge 
reflected that he was really beloved by the bar 
for his good nature, and so he went on, — 
*' Because I am willing to hear anything, and 
where there is any colour of law I am not 
willing to do amiss ; therefore, you think I am 
now become so weak that you may put any- 
thing upon me." He had a strong remem- 
brance of Hale, — ** You would not have done 
this before another judge. You would not 
have done it if Sir Matthew Hale had been 
here." The defendants were convicted and 
fined. 

The death of this Chief JusUce was prob- 
ably a coincidence. The sedentary employ- 
ment of a judge would scarcely have acceler- 
ated his end in so short a time. Relief from 
the toil of advocacy would rather have had a 
favourable tendency. He was badly, mortally 
diseased before his appointment, and it was a 
marvel that his mind, even for so few months, 
was competent to sustain his enfeebled body. 



It is difficult to speak of a man's character 
of whom it can scarcely be said that he had 
any. The reader can form his own judgment 
from the materials we have supplied. It is 
affirmed that he never deserted the tailor and 
his wife, although he moved into the country. 
And certain it is that he must have kept his 
eye upon his relations in the country, since he 
mentioned them so distinctly in his will. He 
left something considerable behind him, which 
he derived, probably, from the care of these 
people. His will was dated 23rd Aug. 1676, 
republished 2nd Sept 1681, and proved 14th 
July, 1688. His executor and executrix were 
the tailor and his wife, and they were made 
residuary legatees, ** as some recompense for 
their care of him, and attendance upon him 
for many years." His works must be at once 
comprised in his immortal reports. His book 
has been called the Bible, and he himself by 
the great Lord Mansfield, the Terence, of 
Pleaders. — Lav) MagMtne. 

UPPER CANADA REPORTS. 



PRACTICE COURT. 

{BqwrUd by Il£i«RT CBRiBrr^ Eaq., Barnster^U^Law, 
Reporter in PracUoe Cburt.) 

IV TBS XATTBR OF AbBITBATION BBTWIBV 

Thomas BuaMS and D. M. Pottsb. 

ArbitraUon—Strvioe of notioe qf award and demand of 
paymenL 
A Ooaoty Court and n DiTiaion Court unir., and all dbpote*. 
were rtiferrod to arbttratlon, and a nnui of muoHj awardf^ 
to be paid by A. tu B . aftei ten dA\s' nnttee of th« award. 
This Dotioe was xerved upon the attortiny wbo faatl acted 
for A. on the arbitration, but wbo diftcl tioMd any right 
otberwiita to represent talm. JSGt/tf, that f h ) aervier «m 
insafflcient 

[P. C, H. T., 1807] 

Od a reference of a County Court suit and a 
Division Court suit, and all matters in dispute 
between the parties, to the Coont^y Judge uf VVel- 
liogtoD, an nward wan lande liireciinjr, aiiiung 
other things, th>it $40 67 »bouia he ptiti by 
Potter to Burns, together with u propovtiou of 
the oosts. The award directed that the ^um 
awarded should be payable *'in ten days after 
notice of thin my award." 

In Decemher hi^t, Hbortly after the malting of 
the awMrd. the attorney who had acted for Totter 
in the arbitration was served by the attorney for 
Burns with a notice of the award having been 
made, and the directions contained in it. wnd a 
demand of the said amount payable to Burns. 

On the 9ih February. 1867, Mr. Mo.Millfln, 
tho attorney for Burns served Potter with a 
copy of the rule making the deed of reference 
a rule of court of the award, and of the power 
of attorney from Burns to bis attorney to re- 
ceive money, &o., and as was stated in the 
affidavit of such attorney, he at same time 
demanded from Potter the amount awnrdea, 
though, as was alleged by Potter afterwords, 
no explsnation as to the facts, &c , was given, 
nor was a proper or sufficient demand inft'ie. 
Immediately after thi>*. Putter tendered to Burns 
attorney the sum of $40 57, but, as he refused 
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to pny A farther nam d^mnnde'l h8 the co8t8 of 
nuikirig deed of refereuee a rule of court, the 
ftmottiit wftM not reoeived 

A. C Chndwick obtained a rule calling upon 
Potter to Bbew euuse why be should not psy to 
Burns the Amount awarded, with oodts, or, in 
default, why judgment should not be entered 
a^iinst him. 

W Sidney Smiih shewed cauAe, and contended 
chat the nervjce of notice and detnnnd on the 
aiKirncy wah insafficient, and that the subse- 
quent alleged demand and notice, of the 9th 
February. C'*uld not under the award be relied 
oo. Ho fiied affidavUi* of Potter and others, 
and one of Mr. Drew, asfolli-ws: 

**That I WNP, some time in the month of De- 
cember last past, serred with the notice amrpzed, 
by Alexander Qrey McMilllan, Httorney*at-law. 

That I did not take any notice wbateT«>r of 
e»och service, nor did I inform the said David M. 
i*otter thereofi as I did not consider I was in 
Mny way hound to do so, as the said David M. 
1*otrer lives within a very short distance from 
the office of the said Alexander Grey McMillan, 
and coutd at any time have been served wit^i 
such papers as were necessary to serve opoo him ; 
and further, I have never considered myself to 
be the attorney of the said David M. Potter in 
this matter, to receive service of papers herein, 
nor in any wny to act for him in this ma'ter. 
except to attend before the arbitnitor as his 
agent upon the taking of evidence herein. 

8. That the said Burns and McMillan were 
well aware that I never considered myself to be 
9nch attorney; for when they called upon me to 
s'ign the cobsent to enlarge the time for the 
arbitrator to make his award. I distinctly refused 
OS to do, and stated at the same time that the 
reason why I so refused was because I did not 
consider myself to be the attorney for the said 
Potter in this matter; and that in consequence 
of such refusal, the said Potter waa called upon, 
and his personal signature wag obtained thereto. 

Thnt when the said notice was served upon mo 
I informed the said McMillan th it, in my opinion, 
tiie proper way of notifying the said David M. 
Potter of the arbitrators' award in thin matter 
would be by giving him a copy of the^^aid award. 

That the said McMillan was not the attorney 
for the liaid Burns, in the County Court suit 
named in the indenture of submission and arbi- 
trators* awanl in this matter, — Adam Scott 
Gillespie, who at the time of the commencement 
of said pult resided in the said village of Elora, 
having been his attorney in such suit; and I 
never had, as the attorney for the said Potter, 
any notice of the said Burns having changed 
his attorney. 

That the said Alexander Grey McMillan 
never produceil to me any authority from the 
said Barns to demand and receive the moneys 
mentioned in the said award in this matter to be 
paid by the said Potter to the said Burns, nor 
am I aware that he ever had any such authority." 

CAadwiek contra, relitd upon Rothwell v. 
TimhreL 6 Jur. 691, and Hawkim v. Benton, 
'2D AL 465. 

Hagartt, J.— The award is clear that the 
sum awarded is not payable until ten day^ after 
notice of the award. The notice given was to 



Mr. Drew, who had acted for Potter in the matter 
of the reference, but it seems that gentleman 
had previously declined to sign a consent to en- 
largement, referring the parties to bis client, 
who signed personally. 

It is clear that when, under the old practice, 
an attachment was intended, all the services had 
to be personal. In 2 Arohbold's Practice, 1596 
(Edition of 1656), it says, **the pame formalities 
as to personal service of copy of award for and 
demsnd of performance are in general required 
as when an attachment is sued for. A personal 
demand of the money may be dispensed with 
when the party is evidently keeping out of the 
way to avoid the same.*' Same language in 
12th e<iition, 1700. Winwood r. Hoult, 14 M. ik 
W. 107, and a lat«r ease, Smith w. Trovpt. 7 C B. 
763, seem to point to the same issne. Hawkinn 
y. Hfntwi, 2 D. & L 466, is express, the defen- 
dant was not served, he was an attorney, and 
hie London agent had applied for copy of awsrd, 
which was sent to defendant's address in the 
country. See also Russell on Awards, 615, 616 
(Edition of 1864). 
In the case before us, Mr. Drew disclaims all 
right to represent Potter, and the latter swears 
he had no notice of the award or of the amount 
payable by him thereunder, until he was served 
with the rule of court, &c. 

Under these circumstances, I cannot hold that 
the proceedings taken are sufficient. I think 
that due notice was not given prior to serving 
the rule, and that Potter has been improperly 
called on to show cause. He seems to have been 
ready and willing to pay the amount when re- 
quired, and I do not see how I can refuse giving 
him his costs. 

Rule discharged with costs. 



COMMON LAW CHAMBERS. 

{Rtparkd bjf Hkxrt O'Baux, Saq^ BarriMUt'aA'Law and 
Reporter «a &uimbert.) 

In thi hattbb of a striT in thb Sixth Diyi- 

SION CODRT OP THC CotTNTT OP WbnTWORTH, 
BGTWKBN W^LTBR BbADSHAW, PLAINTIFF. AND 

Edward Dufft, difbndant. 

FlrohitriUtm-^uriididion <if DMakm QntrU — Title to land, 
—Rneet. 

A«, intending to make a line fence between his Und and that 
of B., by mistake made the fence on B *8 land. Afterwurdfi, 
a oomet lloe having been ran. ft was agreed that A. A B. 
should eaoh make a portion of the f«inoe on the onrrect 
line. B , in making his share, used tho rails of the old 
fence made by A. A sued B. In the Division Ouurt for 
the prtise of the rails to used, and the Judge having 
deoided in bis tavonr, B. applied for a prohibition, but 
A«U, that the judge badjurlsdlraon. 

[Chambers, February 7, 1867.] 

An action was brought In the Sixth Division 
Court for the county of Wentworth, for $28, be- 
ing amount awarded by Peter McLagan, £dmund 
Smith, and Blisa Mann, fence viewers of the 
township of Ancaster, as payable by said defen- 
dant to said plaintiff for share of line fence and. 
rails between lots 88 and 84 of the 4th oonces^ 
sioQ of said township. 

The ease was tried before his Honor Judge-- 
Logie, at Ancaster, and evidence given befute* 
him in substance as foliows : 

That the plaintiff had put up a line feii£^ 
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many years ago on what was eoppoBcd to be the 
line between bis lot and an adjoining lot, which 
was subsequently porcbased by Duffy, the defen- 
dant. Some time after the defendant had pur- 
chased the adjoiniog lot. be got a aurteyor to 
run the line between bim and the plaintiff, and 
the surreyor, in running this line, took in a tri- 
angular piece of land from the plaintiff, of which 
be had been in possession. In order to save 
litigation, the parties entftred into an agreement 
to run the division line through the middle of 
the triangular piece of land, dividing it equally 
between them Fence viewers were got to deter- 
mine the portion of the fence which each party 
should erect and maintain, and each party erected 
his part of the fence on the line agreed upon. 
>In doing so, Duffy, the defendant, used the rails 
of the fence which bad been originally erected 
and maintained by Bradshaw, the plaintiff, but 
which fence by the agreement was upon the land 
taken in by the defendant The plaintiff brought 
the suit for the value of the rails so taken by 
the defendant. 

The learneJ judge reserved his judgment* 
which he subsequently gave in writing, in favor 
of the plaintiff, as follows : 

** It is no doubt the case that, in general, erec- 
tions put upon lands by a person not the owner 
cannot be removed, but become the property of 
the owner, as formiog part of the freehold, and 
probably a fence would be considered part of 
the freehold. The law is however modified in 
favor of those v^ho, in consequence of an un- 
skilful survey, have made improvements upon 
lands as their own which, on a correct survey 
beinK made, turn out to belong to a neighbour. 
3(>ction 53 of chapter 98 of the Consolidated 
Statutes for tipper Canada providet that, in such 
cafCH, the owner of the land, in an action of 
fjectment, shall not recover possession until he 
pays for the improvements, the value of which 
are to be assessed by the jury. 

It has been held, in Campbell v. FerguMon^ 4 
U. C. C P 414. recognized in Hutton v. Trotter, 
16 U. C. C. P. 867, and Morton v. Lcwit, 16 U. 
C C. P. 485, that the act applies to private sur- 
veys made on the defendant's own accouut, as 
wt'll as to public surveys; and in the last named 
case, Morton v. Lewit^ it was held that feuces 
.were improvements within the meaning of the act 

In this case, supposing that no agreement had 
'been made between these parties about the land, 
and that iDuffyr had -brought an action of eject- 
ment for the land, Bradhhaw woolJ have had a 
right under the statute «o assess against Duffy 
the value of bis improvements, including the 
value of the fences ; and Duffy would have had 
to pay for the improvements before he could re- 
cover possession, and Bradshaw ought not to be 
placed in a worse position in consequence^ of the 
agreement settling the line, than he would have 
been in if an action of ejectment had been 
brought against him. I think, both legally and 
equitably, the plaintiff in this suit is entitled to 
recover for the value of the rails, which origi- 
nally belonged to him, and which defendani used 
in the erection of his part of the fence But I 
cannot allow him for old. rails what new ones 
(which it may reasonably be expected would last 
.much longer) would cost.*' 

On the 28th January last, O'Rtilly, Q C, ob- 



tained a summons calling on the plaintiff, Brad- 
shaw, and the Judge of the County Court of the 
County of Wentvorth, to shew oaose why a writ 
of prohibition should not issue to prohibit all 
proceedings in this matter, and upon an order 
for payment made by the said Judge of the County 
Court of the County of ]¥entworth, presiding in 
the Division Court, on the ground that the said 
judge had no jurisdiction to try or adjudicate 
upon the matters tried and adjudicated upon by 
him in the said suit in the said Division Court. 

Spencer showed cause, and objected that the 
summons did not state the grounds upon which 
the application was made with sufficient parti- 
cularity That the title to lands did not come in 
question, the contention simply being whether a 
Judge of a Division Court could adjudicate upon 
the question, fixture or no fixture if he can, 
and there is no doubt that he can, be bad jnria- 
diction in this case, and there can be no prohi- 
bition. The question is as to the ownership of 
the rails, not of the land. Rails oannot, under 
the circumstances of this case, be considered aa 
part of the realty. 

0*ReWy, Q C- — The summons is sufficient, 
and want of jurisdiction may be shown by affi- 
davit. (This point was not pressed by the other 
side, the learned jadge being against the objec- 
tion ) 

Fences are a part of the realty and go with 
the land, and the judge had no jurisdiction to 
try a case where the title to land came in ques- 
tion.*— J^^wM V. Mav>, 8 East. 88; Threthtr t 
E. London Waterworku 0>. 2 B. & C 609 : Steward 
V. Lombe, 1 B. & B. 606 ; Colgrave v. Dioaantoa. 
2 B. & C. 76 ; BunneU v. Tupper, 10 U. C Q. B. 
414 ; Amos & Ferrard on Fixtures, 9. 18. 

Even if the judge had power to decide as to 
whether the fence was or was not a fixture, lie 
could not by deciding that que»tioo wrongfully 
thereby give himself jurisdiction, when in truth 
he had no jurisdiction. The equities of the case 
are with Duffy, who for the sake of a settlement 
gave up a strip of his land. 

HAOaaTT, J. — I am of opinion that I should 
not order a prohibition in tbis case, or interfere 
with the decittion of the lenrnel jnd^e. I am 
not diraatisfied with bis view of the factss; and 
with the powers vested in him by the statute, I 
cannot say he has decided erroneously. When 
the fence- viewers awarded that Duffy should 
maintain a specified portion of the boundary 
fence, and to do that he took away the rails for- 
merly furnished by Bradshaw, to maintain what 
used to be a divihion fence on land now disco- 
vered to be Duffy's, I cannot say it was beyond 
the learned judge's power to decide that «uch 
rails so removed from the freehold to which they 
were perhaps in s manner annexed, should not 
be paid for by Duffy when used by him to erect 
the new fence, which he was bound by theawRrd 
to maintain. They were originally Bradsbaw's 
property, and put there for a special purpose. 
not tg become part of Duffy's freehold in any 
view of the parties. By the new survey and 
agreement, that fence ceased to answer the in- 
tended purpose, and a new fence is to be erected 
instead. Duffy is bound to maintain part of the 
new fence, and he take:* up these mils and uses 
ibem <o fulfil his obligation. 
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I think Dofiy must pay the ooBto of the par- 
ties whom he hae wmeoessarily brought here. 



Th« QuiiiT y. M08IEB. 

Saheat Chirpu»—2^ 30, Fie. ec^ 46— 22miory potoerf ff 
iudottB of SupeHor Oburit tmer. deeUiom <tf magUtnUu^ 
j^urladietiamo/PlMeeMaffid^ikB. 

TlM » * 80 Tic, MIK46, hadte^w ead neocnlMd tho 
right of eTery nun eommitted on a eiiminid eharg* to 
hATe the (ndnlon of a Judse of Superior Ooart npon the 
cause of hb commltmeot % an inmior JnrledlcUon 

Th« Jodgaa of the Snperlor Ooncta are boand, when a prt* 
■onar ie hroogbt bei>re them nnder that iUtnte, to exa- 
mine the prooeediDge and eTidenoe anterior to the warrant 
of eommttment, and to discharge him If there doee not 
appear enSelent eaoea Ihr hie detention. 

The endeoee ha Uiiscaee warranted the magistxatein requir- 
ing ball. 

Police Magistratea haTe Jurisdiction both in dtiaa and 
ooontles. 

IChambers, March 4, 1867.] 

D. B. Read, Q C, obtained a writ of habea* 
corpus to bring up the body of one John Moeier 
who was a prisoner in the common jail of the 
county of York, charged with an assault on Dr. 
Hunter, ot Newmarket, with intent to do him 
grieTOus bodily barm ; and on the same day he 
obtained a writ of a/rtiorarit directed to Alex- 
ander MoNabb, police magistrate for the city of 
Toronto, to send up the proceedings had before 
him, upon which the warrant to commit the pri- 
soner had been founded. 

On the return of these writs, the evidence 
taken before the police magistrate at Newmarket 
was produced and read, from which it appeared — 

That the municipal election for the village of 
Newmarket was to be held on Monday, the 7th 
January, 1867, and that Dr. Hunter was one 
of the candidates; that he had made arrange- 
ments to go with a Mr. Atkinson to QueeosTille 
to see a man by the name of Stiles, but on Sun- 
day nigbt, the 6th of January, it was arranged in 
the presence of Mr. Campbell, Mr. Hodge and 
Mr. McMaster, at Dr. Honter*s own suggestion, 
that he should take Mr. Mc Master's horse and 
cutter aod drive himself to Queensrille, instead of 
going with Mr. Atkinson, as had been arranged 
the evening before. Although Dr. Hunter does 
not remember Mosier's name being then men- 
tioned, he said it was tacitly understood that 
Mosier, who was Mr. McMaster's agent, was 
to call him early, and although no hour was 
named, he seems to think it was to have been at 
6 o'clock. At 6 o'clock there was a noise heard 
at Dr. Hunter's door, which awakened him. 
He got up and found it was Mosier, who came 
in and said he came to awaken him — that he 
was afraid he would oversleep himself Dr. 
Hunter asked him to stop and get some break- 
fast, but he said that he would go and get the 
horse and cutiter ready. He remained some 
Ume — ^five or ten minutes. The arrangement 
was that he was not to return, and Dr. Hunter 
was to go down to Mr. McMaster's ; it was five 
or six hundred yards from his house. Dr. Hun- 
ter got breakfast and asked the girl what time 
it was, and he wan told it was half- past five. 
He then got up and put on his overcoat and 
overshoes and muffler. About 25 minutes *to six 
o'clock Dr. Hunter left his house on Timothy 
street to go to Mr. McMaster's house on Main 
street, and took the direct road to it. Timothy 
street goes Into Main street at right angles. As 
Dr. Hunter left his house he saw some one to 



his right on Timothy street, two or three reds 
from him, but who was behind him. When he 
went towards Main street he heard his steps on 
the snow behind Mm, and partially turned round 
and saw the man, and he heard him following 
him. When about half-way down to Main street 
he heard as if some one was walking behind 
him, and he got a violent blow as if a sudden 
concussion, and this is all he remembers. *He 
was deprived of consciousness. He had been 
walking slowly, expecting the person to come 
up. It flashed through his mind it was perhaps 
Mosier waiting for him, but he did not form this 
opinion from bis form or appearance. AVben 
the person following him did not overtake him, 
he thought that it was Mosier, but he did not 
turn far enough round to see who struck him, 
but before he was struck, and Just as he was 
turning round to see who was following him, the 
thought occurred to him that it was Mosier. As 
far as be can tell he was struck one blow. The 
blow was on the upper part of the spine. He 
could, not say how long it was till he became 
conscious. His first recollection was hearing the 
6 o'clock bell ring. He was lying on his face and 
side ; no one near. He could not rise, and his 
tongue was partially paralysed from the effect of 
the blow. He called as loud as he could, and one 
Dennis came up. and then went and brought Mr. 
Landy, who took him home, where he was con- 
fined to bed for five or six days, but his neck and 
spine were painftxl for fourteen days. No one, he 
says, knew that he was to be out at that par- 
ticular time but his servant girl and Mosier On 
his cross-examination he said be did not say it was 
Mosier who struck him, or that he had any mo- 
tive for assaulting him. All his knowledge of him 
would lead him to believe that be was his friend, 
but he says he accused Mosier of apathy at the 
election in January last. He thought he ought 
to have influenced his brothers-in-law, one of 
whom was strong against him, and he says dis- 
tinctly there was no arrangement that Mosier 
was to come back for him. 

William McMaster said he was the person re- 
ferred to by last witnens (Dr. Hunter). Mosier 
did not know from him of any arrangement 
with Hunter to lend him his horse and cutter to 
go to Queensville. Mosier does not live at his 
place, as he is married. McMaster undertook 
to wake Hunter on Monday morning On Mon- 
day morning Mosier woke witness by throwing 
snow on his window, and when he found it was 
Mosier he told him to come up to his room. 
He had directed Mosier to waken him on Mon- 
day morning at five o'clock, but gave him no 
reason, but thinks he bad told Mosier to waken 
him ; that he had arranged with Hunter to go 
to Queensville with his horse and cutter He 
looked at his WHtcb when Mosier wakened him, 
and it was about five o'clock. He heard Mosier 
go out to the street after he got his instruc- 
tions, and in about fifteen or twenty minutes 
he saw Mosier return into his yard. He look- 
ed through the window and recogniied him, 
and did not see him after this till six o'clock, 
but heard him moving the sleigh in the yard. 
He heard him after this go out of the yard and 
go up the street, and he bad only been gone a 
few minutes when' he heard him running like as 
for his life. He ran Into the yard and up into wit- 
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nefls* bedroom withoat Blacking his speed. It was 
about tirectj or thirty mlDutes after he came 
in before be went out again. This was the time 
that he went out after he bad returned from 
waking Hunter. Witness asked Mosier what was 
the matter ? He replied to hurrj and come down 
and he would tell ; he said tell him then ; and he 
then said Dr. Hunter had been nearly kilhed 
dead; some one had attacked him. He told 
Mosier to go and waken Dr. Hunter, and then 
to go and get the horse and cutter to go to Queens- 
Tille. Mo Master, when he went down stairs after 
hearing of Dr. Hunter's being beaten, found 
Landy, Atkinson and Mosier down stairs. He 
does not remember looking at his watch, but it 
was almost daylight. When he got to Dr. Hun- 
ter's the lamp was lighted. On his cross-exam- 
ination he said that if Mosier had gone out la 
the ordinary way he would hate heard him. He 
did bear some noise in the yard, And thought it 
was Mosier attending to his wot'k. When he saw 
Dr. Hunter at his own house he was lying on the 
sofa and seemed unconscious. On bis re-exami- 
nation he said it was between seven and half- 
past BCTen when he saw Mosier ready with' the 
horse to go out. 

John Dennis said he remembered the 7th Janu- 
aiy. He saw Dr. Hunter about fifteen or twenty 
minutes past six that morning. He was lying 
about fiye or six rods from his own door. He 
had gone to Dr Hunter's to enquire for him, 
and was told he had gone to MoMaster's half an 
hour before. He then went towards MoMaster's, 
but while yet on the steps of Dr. Hunter's house 
heard dismal groans, and when he came down 
the steps he saw a black object lying on the 
snow. He turned him over and saw it was Dr. 
Hunter lying on his face. He was bleeding from 
the moutb and nose. He attempted to raise him 
but could not, and then ran to his house for Mr. 
Landy and went to call Mr. Allen, nnd came 
back i^en Lsndy oame out, and they went and 
carried the Dr. to his own house, with diffi- 
culty. The Dr. appeared to drag his feet as if 
trying to walk. He was unable to walk and they 
carried him to his house. He complained of be- 
ing badly hurt somewhere about the back of the 
neck. He soon after returned to his own ho'ise, 
which is the same side of the street as Dr. Hnn- 
ter'ti, but west of it and further from Main street. 
Landry went In for a minute, as he was not quite 
dresst'd. They then went to McMaster's, and 
they met Atkinson and then Mosier. It was 
not more than twenty minutes from the time 
they first saw Dr. Hunter on the sidewalk till 
they got to Mc Master's house, where they stayed 
not more than five or ten minutes. 

On his cross-examination he says when they 
met Mosier they told him what had happened to 
Dr. Hunter, and he seemed to be very much sur- 
pri$>ed, as much as any one could be who had 
not heard it. 

McMaster, on his being recalled, says he 
judged it to be from twenty to thirty minutes 
after Mosier returned from waking Dr. Hunter 
that he went out the second time, and it was 
about fifteen or twenty minutes h*om the time 
he wakened Dr. Hunter until he returned. He 
says he thinks it was after the ringing of the 
town bells that Mosier went out the second time. 
He says he is tolerably sure it was after the 



ringing of the bells that Mosier went out the 
second time. 

Landy corroborated tbe^t«teiBent of Dennis- 
He thinks it was twenty minutee paat six when 
they got to McMaster's after taking the Dr. in, 
and he thought from what be saw that Hunter's 
life was in danger, and he eays they met Mosier 
and told him aboat their finsliiig Dr. Banter and 
carrying him to his hoitse. 

James Allen says that John Dennis came to 
his tMuae, knocklttg at the door, and he af*ked 
me to come out quick; that Dr. Hunter wa» 
killed. Dennis then left, and' he went into his 
room to put on bis clothes, hat before ho bad 
finished Dennis came again and called me to 
come quickly, and he went to Dr. Hunter, and 
saw the Dr. there. 

D. B. Mead, Q. C, {Harruon with him) on 
behalf of the prisoner, after reading the evidence, 
contended that the proeeedings and examinations 
had taken place in the county of York, but that 
the warrant had been issued in the city of To- 
rbnto. That, under the provisions of the statute 
29 <k 80 Yict. cap. 46, the judges of the superior 
courts had a revisory power* given to them, and 
were bound to examine the proceedings, **and to 
the end that the sufBoienoy thereof to warrant 
such confinement or constraint may be determined 
by such judge or court" That upon snob exam- 
ination it would appear that there was no evi- 
dence against the prisoner to warrant his com- 
mitment, and that be ought to be discharged. 

D. McMkhael, for the crown, argued that tbe 
return showed that the magistrate had ordered 
that the prisoner should enter into his own re- 
cognizance for $500 to appear at the next As- 
sises to be held in and for the county of Yo>k» 
on the 8th day of April next, to answer to any 
indictment which might be then and there pre- 
ferred against him, which he had refused, but 
asked to be committed to the next court of com- 
petent jurisdiction, on bail, and was therefore 
committed. That the prisoner had now all that 
he was entitled to have, for the statute only au- 
thorised the judge to bail the prisoner, not to 
dietcharge him. That the 6th section of this act 
was only in furtherance of the 8rd section, and 
gave no revisory or other power greater than it 
conferred That it was not the Intention of the 
legislature to make a judge in chambers a eonrt 
of review from the proceedings of magistrates. 
That this intention, and the construction he put 
upon the 8rd and 6th sections was to bo inferred 
from the fact that the statute gave an appeal 
from the court into which the proceedings were 
to be returned by the judge to the Court of Ap- 
peal, but did not give it from tbe decision of a 
single judge. That the duty of justices of the 
peace was pointed out in the Con Stat. C cap. 
102, sec. 67; and he is authorised to determine, 
upon the evidence, whether the accused shall be 
committed for trial, bailed or dischnrged That 
the judge ought not to interfere with his deoi- 
sion. That the power of this police magistrate 
to deal with this question was oleai from ss .357 • 
860 of the 20 ft 80 Vic. cap. 61. He whs e:g 
officio a justice of the peace for tbe whole county, 
and could issue any warrant or try and iove.<4ti* 
gate any offence in a city when the offence has 
been committed in the county in which such city 
lies, or which it acyoins. 
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J. WiLsoa, J. — Oa theqaestion of Jaritdiotion 
it is clear, from a. 867 of the 29 & 80 Vie. e. 61, 
that the polioe magiatrate is ex-ofieio a jastioe 
of the peaee in and for the oounty of York ; and, 
by 8. 860, a jdstioe of the peace for a countj in 
which a dty is maj try and inyestigate any case 
in a city, when the offence had been committed 
in the eonnty or nnion of coontiee in which snch 
city lies, or which such city acyoins. The police 
magistrate had therefore joriadiotion, &c , both 
in the eonoty and city, and the proceedings are 
legal in this respect 

Oar late sUtnte 29 & 80 Vic. cap. 46, Is 
ehiefly 'taken fnm the imperial statate 66 Qeo. 
ni. cap. 100, bnt the 6th section is new. Writs 
of certiorari bad in practice been issued in yaca- 
tioTi by order of judges in chambers in tliis 
proTince preTions to the passing of this act. but 
the learned Chief Justice, in the case of Th$ Qwm 
T Burley, 1 U. C. L. J. N.3. 84, for extradition, 
doubted the power of judges to order these writs 
in TEcation, and it was proper that all doubts 
should be remored respecting this practice. In 
that same case it was intimated that, in the 
opinion of some of the judges e?ery man com- 
mitted on a criminal charge had the right to 
hare the opinion of one of the Superior Court 
judges pass upon the cause of his commitment 
by an inferior jurisdiction. 

In my view of this clause it hatt reference to 
both these opinions. Before this act was passed, 
when by the return of the habrng wrpm and the 
proceedings upon which a prisoner stood com- 
mitted, it appeared that the commitment was 
illegal, it had been the practice for judges in 
chambers to discharge him. 

It is true that the power to determine upon 
the sufficiency of the proceedings to warrant 
snch confinement is not giyen in direct words, 
but it is certainly by the plainest implication. The 
habeat corpus and its return show the immediate 
cause of the detention, which may on its face be 
all right, bnt section 6 of the act goes further, 
and anthoriies the issue of a writ of certiorari 
for the production before the judge of all and 
singular the evidence, depositions, conyiotions, 
aod all proceedings had or taken touching or 
concerning such confinement or restraint of 
liberty. Why ? << To the end that the same may 
be Tiewed and considered by such judge or court, 
and to the end that the sufficiency thereof to 
warrant such confinement or restraint may be 
determined by such judge or court." 

The third hection of the act has reference to 
the truth of the facts suted in the return to a 
writ of habeat corpus Before the 69 Geo. III. 
there was no way of enquiring into the truth of 
the facts an stated in the retnm. They might 
be good as stated but untrue in fact. It was so 
here until last year, but with no practically bad 
result, for we have had no case in which a false 
return has been suggested. Now, the truth of 
the facts in the return law can be enquired 
into in the m nner pointed out by the 8rd 
section. I do not, howcTcr. see, as has been 
eontended for here, bow the fifth section is to be 
construed as referring to«tbis, or in aid of it 
odI? It appears to me that it has a different 
object to the one which has been already men- 
tioned. 



Adopting the riews expressed, I cannot help 
holding tlwt a judge is bound to the examine 
proceedings anterior to the warrant, to see that 
they authorise it, and if they do not that he is 
bound to determine whether they warrant the 
detention, and if not to discharge him 

In this case the prisoner is so far in Toluotary 
custody, for all he was required to do was to 
enter into bis own recognisance. He refused 
and was committed. I find him in prison, and so 
entitled to the benefit of the act, in strict right. 

By Stat 22 Vic. cap. 102, s. 67, when all the 
eyidence upon the part of the prosecution against 
the accused has been heard, if the justice be of 
opinion that it is not sufficient to put the accused 
party upon his trial for any indictacle offence, 
he shall forthwith order him to be discharged as 
to the information then under enquiry ; but if in 
the opinion of the justice the eridenoe is suffi- 
cient to put the accused party upon his trial for 
an indictable offence, although it may not raise 
such a strong presumption of guilt as would in- 
duce such justice to commit the accused for trial 
without bail, &o., then such justice shall admit 
the party to bail, Ac In this reepect the police 
magistrate has complied with the provisions of 
the statute. He did not think it was a case 
where the presumption of guilt was so strong as 
to induce him to commit the prisoner for trial 
without bail, but still a case tot which he thought 
bail ought to be required. 

I agree with the police magistrate that it was 
a case which justified him in requiring bul. 



CHANGEBT CHAMBERS. 
{Snorted ty tfa. Cbaklu Moss, StudenHA-Zavh) 

AiKiES ▼. Nblsov. 

Notice qfrnotiot^^EndonemerU yn qfname and place of btui- 
neu i^fSoUeilorby vOum givm^Leam to amend. 

[Ohambvn, Janmry 11, 1807.] 

This was an application to open the biddings, 
made at the sale of lands in this suit. 

It was objected that the notice of motion was 
not endorsed with the name and place of busi- 
ness of the solicitor by whom it was served, in 
accordance with order 48« sec. 2, and, this being 
the first proceeding in the cause on the part of 
the applicant, order 32 of the orders of Sept 1 0, 
1866, did not apply. 

Thk Judgis' Sr^niTABT considered the ob- 
jection good, but gave leave to amend the notice 
of motion and bring on the application again 
forthwith* upon payment of costs. See Rice r. 
Webb, 2 Hare, 611 ; HUl v. Ma^uire, V. C. Esten, 
February, 1862. 



Bb Jaokbs. 



Land bdonging to it^anU-^Rmemal of lease nf—\2 Tie. cap, 
72~ARp. Ad n Geo. IV, and 1 Wn. tV. cap. 66, sec. 1«. 

The Court of Chan emj esn Mt, In setttDg or leasing iafaott' 
•■ftatefl, and«r the itat. IS Tie. eap. 72, onl> when It ** 1> 
of oplnfon thftt a mIp, l«ie, or other difpcwIUoii of the 
Mme, or soy ^art thereof, Is niBwery or pruper for ihe 
malntenenoe or ekomtkni of the ivflnt, or that by reason 
of any part of the property being exposed to waate, A«., 
his intenat raqmrts or will be iubetantlaUy promoted by 
inch dinpoeitlon.'* 

Upon a petition, etvM In the matter of the infant and in 
^ "of 13 Via capb 1%, aad 28 Tlo. cap. 28, for the 
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MDCtion of the eonrt to a renttwal of a leaw mftd« by iha 
liilSuit*B WDOMtor And eontelntng a ouveuaDt for renewal, 
Hdi^ that none of tlie cii cumatHDces being all(>ged under 
wbicb the oonrt ii empowwed bj the statute to act, the 
court had no authority to make any order. 
SsmMe, the eourt has authority undi*r Imp, act 11 Geo^ IV. 
and 1 Wm. IT. cap. 66, lec. 16, to sanction such a lease, 
but the lease must be prod need to the court. In order that 
It may Judge of the propriety of its terms. 

[Chambers, January 16, 1807.] 

G. Murray presented a petition in the matter 
of the above named infants, and in the matter of 
12 Vic. cap. 72, and 29 Vic. cap. 28, setting 
forth that the infanta were seized cf certain 
lands, which had been leased by their ancestor 
for twenty -one years, with a coYenant for renewal 
for a farther term of twenty-one years ; that the 
lessor, their ancestor, had died intestate ; that 
the term granted by the first lease had now ex- 
pired, and praying the sanction of the court to 
a renewal lease in accordance with the covenant 
therefor, and the appointment of a guardian' to 
the infant heirs, to execute the same on their 
behalf. 

Thb Judois' Siobstaet. — This is not a case 
for applying under the 12 Vic. cap. 72. This 
court can act under that statute, and sanction 
sales or leases of an infant's estates only when 
it ** is of opinion that a sale, lease, or other dis- 
position of the same, or of any part thereof, is 
necessary or proper for the maintenance or 
education of the infant, or that by reason of any 
part of the property being exposed to waste and 
dilapidation, or to depreciation from any other 
oanse, his interest requires or will be substan- 
tially promoted by such dispositions,*' and none 
of those oiroamstanoes are alleged to exist in 
the present instance. Nor has the act 29 Vic. 
cap. 28, any bearing on the sulject 

Under the Imp. act 11 Geo IV. and 1 Wm. 
IV. cap. 66, sec. 16, the Conrt of Chancery has 
power, ** where any person, being nnder the age 
of twenty-one years, might, in pursuance of any 
covenant, if not under disability, be compelled 
to renew any lease made or to be made for the 
life or lives of one or more person or persons, or 
for any number or term of years absolutely, or 
determinable on the death of one or more person 
or persons," to authorise such infant, or his 
guardian, by an order, *' to be made in a sum- 
mary way, upon the petition of such infant, or 
bin guardian, or of any person entitled to such 
renewal, from time to time to accept a surrender 
of tfuoh lease, and to make and execute a new 
lease of the premises comprised in snob lease." 
(Mcpherson on Infants, pages 818 and 814) and 
this act is in force here. On the petition being 
amended, and styled in the matter of the infants 
and of this statute, an order may be made ; but 
the proposed lease must be submitted, that the 
court may judge whether its terms are proper. 



Gault y. Spemceb. 

Seewrit^far eod$^Ptaiiitiff§ mU ofjuritdidtUm foumtd vf 

nalpropertif within, 
A pUintUr, wfekO is resident out of the jurisdiction, will not 
be ordered to give seeurity Ibr eoets if he is pneseaned of 
unencumbered lual ettate of suffldent ▼alue, situate within 
thejurlsdietioa. 

[Chamben, Janusry 26, 186T.] 

Mo9t moved on notice for an order setting 
aside two orders for security for costs obtained 



on prsecipe by the defendants; i\ appearing by 
the bill that the plaiotilFs were resident out of 
the jurisdiction. * Merged affidavits showing that 
the plaintiffs were the owners of unencumbered 
real estate of the yalue of $800, situate within 
the jurisdiction, and cited White ▼. White, Ch. 
R. 48. 

5/^eaeer contra, cited LiUie v. LilUe, 2 M. & K. 
404 ; Lord Luean ▼. Latouehe, 1 Hogan. 448 ; 
Lord Auldborough ▼. BurUm, 2 M. & K. 40 1. 

Smarts for defendant Ketchum, cited Mareh ▼. 
Beard, Gh. R. 890; and Barveyr. Smith, Ch.R. 
892. 

The JunoBB* Sbobetabt, after consideration, 
granted the order setting aside the orders for 
security for costs. Costs of the .application to 
be cosu in the cause. 



ENGLISH REPORTS. 



Mitchell ▼. Lee. 

AOachment—RerU—Pr^judiee qf eoOaleral $eeur(iie9—ann- 

mm Law Proeedun Ad, 1864. 
A debt may be attached under the Common Law Procedure 
Acts, although there may be eoUateral remedies fur ice 
reooTery. irhich are extinguished or kept in abeyaoi^o 
during the attaclunent 

[Q. B , Jan. 17, 1867.] 

This was an interpleader under the following 
circumstances : — 

The plaintiff, a judgment creditor, obtained an 
order calling on a tenant of the judgment debtor 
to appear and show cause why he should not pay 
to the plaintiff the rent due to the judgment 
debtor. 

The present defendant, who was a mortgagee 
of the property, gave notice to the tenant to pay 
the rent to him, and now applied to set aside the 
order. 

TomUruon for the defendant. — This 'case is not 
within the 61st section of the Common Law Pro- 
cedure Act, 1854, which contemplates ordinary 
debts and not rents. The remedy against the 
garnishee was not intended to interfere with the 
ordinary relation of landlord and tenant, for in 
such case the rent is not only recoverable by an 
action for use and occupation, but there is also 
the right of the lord to distrain, which may he 
prejudiced by being suspended. In cases of col- 
lateral remedies for debts these would not be 
transferred and must be either extinguished or 
held in abeyance while the debt is bound. Nothing 
can be attached that the judgment creditor cannot 
hold as beneficially as the judgment debtor: 
Jfeuman t. Rook, 4 C. B. N. S. 484, per Willea. 
J., ** the operation of the statute is to give the 
judgment creditor the same rights exactly as the 
judgment debtor himself had." All the authori- 
ties show that rent is not attachable by the cus- 
tom of London, to which this Act was assimi- 
lated. Com. Dig. tit. Attachment D.; Locked 
Practice of Foreign Attachment, p. 40 ; Bran- 
don*s Law of Foreign Attachment, p 85. 

Maniity, Q. C, for the plaintiff, contra. 

CooEBUBH, G. J. — ^Though it may be hard on 
a person who has a collateral security for a debt 
that his power of enforcing it should be lost 
while the debt is tied up, the language of the Act 
is too strong to allow tie to take into considera- 
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tion such a result in oonstming the wordB used. 
The Act says that ** All debta owing from the 
gamiehee to the judgment debtor may be atrnoh- 
ed, and thid is a debt, although the landlord has 
also, in addition to his right of action, certain 
tmmmary and extraordinary remedies. Possibly 
it may be inconvenient that he should be pretent- 
ed from putting them in force, but we cannot 
consider this in our interpretation of the Act. 

BxAoxBURN, J.^I am of the same opinion. 
^Ir. Tomlinson has been unable to shew any spe- 
cific lien or claim on these sums of money, so as 
to bring the case within the 29th section of the 
Common Law Procedure Act, 1860; and there- 
fore, as far as that point is concerned, his client 
must be barred. Besides this, the objection is 
raised, that such a proceeding does not apply to 
rent on the ground that there is in such a case a 
collateral remedy for its recovery by distress. 
No doubt inconTenienee may arise, not only in 
this case but in others, such as a warrant of 
aitorney to sign Judgment In this and similar 
instances, there is a collateral remedy which is 
not transferred, but only suspended, and incon- 
Tenience may arise from such remedy being sus- 
pended, but all we have to consider is che work- 
ing of the Act, and that, I quite agree, embraces 
the present case. 

Mbllor and Lush, J. J., concurred. 
Rule absolute, the claim to be barred and 
execution to issue against the garnishee. 



3LADMAN T. JOHNSON. 

Damgfinm t M im al S ai mter-^BtUmce—KwiwUdg^ </ Aw* 
band i^fvmA from nof toe to to^tf. 

TIm plaintiff WM bitten bj a do{ belonclDf to the defen- 
daDt ; the dOR bad, four years before. Initio a boj, and, on 
another ooeajiton. torn a permn's dreaa. Tbeaa Acta war* 
eonunnnfcatad bv Iba sunt of tb« boy bittao to tba dafao- 
dant'a wife, on ua dafcndant'a preminaa, but tbere was no 
flTldenea that tba wl£i bad oommaaleatad them to bar 
bnaband. 

HtULy tbat tbara vaa aome avldanaaYrom wbtcb a Jnry might 
infer that the defendant knew of the lavage natnre of the 

[c. P., Jan. u, isirr.i 

Declaration. — For wrongfully keeping a savage 
dog, which bit the plaintiff, knowing the same to 
be of a fierce and savage nature. 

Pleas.— 1. Not guilty 

2. That the dog was properly secured in a 
place where the plaintiff had no rishttogo; tbat 
the plaintiff was trespassing and came within 
reach of the dog ; aud that the injury complain- 
ed of was occasioned by the negligence of the 
plaintiff 

Joinder of issue. 

The cause was tried before Smith, J., when it 
appeared that the defendant occupied premises 
which consisted of a house fronting the road, at 
the back of which was a yard, where there were 
some sheds and ontbuildings. He carried on the 
bnsiness of a dairyman in the house, which was 
ordinarily entered by bis customers through a 
door fronting the road. The defendant carried 
on the business of a eorn-dealer in the yard at 
the back of the house, and the entrance to the 
yard was from a lane at right angles to the main 
road. 

The plaintiff bad been in the habit of purchas- 
ing milk at the defendant's shop, and went to the 



shop one Sunday morninflr He attempted to 
enter the fthop by th«» from door, hnl finding it 
locked, he wfiit through the ynnl to the bsick 
door. As he was leavtng the house and croasing 
the yard, a dog belonging to the defeodant fiew 
at him and bit him, and did the injuries com- 
plained of. 

The defendant's wife assisted the defendant in 
the management of the milk business. 

It was proved that, four years before this 
accident happened the same dog had bitten a boy 
named Gibson, and on that occasion Oibson's aunt 
went to the defendant's premises and gave an 
account of the accident to the defendant's wife. 
The defendant's wife denied that any such com- 
munication had ever been made to her. 

It was objected by the counsel for the defen- 
dant tbat the eommuoteation could not be taken 
to h^ve been made to the defendant, and that 
there was no evidence to prove the scienter. It 
was also proved that on another occasion the dog 
had torn a person's dress. 

The learned judge thereupon nonsuited the 
plaintiff, with Ispve to him to move for a rule to 
enter the verdict for £15 (the damages agreed 
upon) if the Court should be of opinion that 
there was any evidence from whioh the jury 
could infer that the defendant was aware of the 
savage nature of the dog. 

On a fomier day. 

Prtnlice, Q, C, bad obtained a rule accord- 
iDgly. 

T. JoHis, Q, C, DOW showed cause, and con- 
tended tbat notice to the wife of what bad taken 
place was not notice to the husband ; tbat the 
Court could not infer that she bad communicated 
what she had been told to her husband. If a 
person bad stated to the defendant's wife that be 
served a writ on the defendant, that would not 
be evidence that the defendant knew that the 
writ bad been served Nor could the defendant's 
wife have been asked whether she communicated 
this sUtement to the defendant: 16 & 17 Vict 
c. 83, s. 8 ; O'Connor t. Majoribanki, 4 M. & 0. 
485. It most also be shown that the defendant 
knew that the dog was aooostomed to bite man- 
kind: ThomoM T. Morgan, 2 Cr. M. k R. 496. 
Here the evidence only refers to two cases. 
[Willis, J. — The plaintiff need only show that 
the dog indicated ao intention to bite.] 

Prentice, Q. C., in support of the role. — ^There 
was some eridence tbat the defendant was aware 
of the savage natare of the dog ; notice to the wife 
is always sufficient The case is goTerned by the 
case of StiUi ▼. The Cardiff Steam Navigation 
Company, 12 W. E. 1080. 88 L J. a B. 810. 

BoTiLL, C.J. — ^I am not prepared to assent to 
the proposition put forward by Mr. Prentice, 
that notice to the wife would in all cases be suf- 
ficient Here the wife attended to the milk busi- 
ness ; tbe dog was kept in the yard, when Gibson 
was bitten by the dog on a former occasion his 
aunt went to the defendant's premises in order to 
make a eomplaint to tbe defendant ; the defen- 
dant's wife appeared, and the formal complaint 
was made to lie ; it was contended tbat that com- 
plaint should haTO been communloated to the 
defendant ; but I think that there was eridence 
f^om which a jury might have inferred that that 
complaint had been commanicated to the defen- 
dant and that the soienfer was proved. 
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Willis, J. —I am of the Mine opinion. If I 
had bad to try this case, I shoald have taken the 
same coarse as that taken by the learned judge 
at the trial. There was some stiicht e?idenoe to 
shovr the ferocious character of the dog, and that 
the defendant was aware of that charneter. I 
think the ▼erdiot mast be entered for the plain- 
tiff. The dog had bitten one person before, and 
had torn the dress of another ; those are the 
facts ; and that is some OTidence that the dog was 
accastomed to bite mankind. Then was there 
any eTideoce of the defendant's knowledge ! the 
aunt of the boy who was bitten saw the defen- 
daDi'8 wife, at the defendant's hoase, and com- 
maoioated the facts to her, the wife in the 
abseu.e of the husband was the proper person to 
lock up the dog. That complaint was delivered 
in the character of a message, and it was the 
duty of the wife to make known to her hasbsAd 
the circomstaneea of the case. I cannot say 
that there was no e?idenee to prove the scleatar, 
and therefore the rule to enter the verdict for the 
defendant must be made absolate. 

Kbatiho, J. — ^I am of the same opinion. The 
evidence was very slight, so slight that it appear- 
ed to my brother Smith that it ought to be with- 
held ; there was some evidence, and therefore the 
rale must be made absolute 

8 HiTH, J.— I am glad that the Court can come 
to the conclusion that there was evidence ; the 
only qaestion is as to the defendant's knowledge 
of the saviAge nature of the dog. I regret that 
the law should make it necessary that that should 
be profed; but as that is the rale, I do not 
regret that its stringency should be to some ex- 
tent mitigated. In my opinion there was some 
evidence from which the Jury might infer that the 
scienter was proved. 

Rule absolute. 



HuriiB V. Allen and Anothib. 

PraeUee^Omnum Law Proadurt Jet, 1852, §. 27— Aiy- 

ment befurt Judgment— Atnppd, 

An irtlvn for malfdonrty and witboat msonable or pro> 

bNbI« oiiim aSgnfiiKJndfnneotlbr a larger ram than wm 

due at tho time wheo jail«nient wm i^ed Is not main- 

taloable so lung M tht Judgmants has not been set aside. 

[Ex., Not. 14, 1800.] 

Declaration.— That the plaintiff was indebted 
to the defendants in the sum ot £28 Os. 9d., that 
the defendants commenced an action against him 
by serving him with a writ specially indorsed for 
that amount ; that before appearance was enter- 
ed, and before Judgment was signed the plaintiff 
paid to the defendants the snm of £10 on aoconnt 
of the said debt ; that after such payment the 
defendants wrongfully and maliciously, and with- 
out any reasonable or probable cause, causc^d 
judgment to be signed against the plaintiff for 
default of appearance for the full amount of the 
debt of £28 Os. 9d. with costs, without giving 
credit for the sum of £10, and thereby the de- 
fendants wrongfally, and maliciously, and with- 
out any reasonable or probable caase. caused 
a Judgment to be signed for a snm exceeding 
£20 exclnsiye of co^ts, and wrongfully and 
malioioosly, and witbont any reasonable or 
probubl e oaase, caused a writ of ca. sa. for the 
sum of £28 Os Od. and coals, to be issued, and 
the pliiintiff to be arrested; to discharge himself 



from which arrest he was compelled to pay the 
snm of £85 19s. 8d. 

To this count the defendants demnrred. 

2nd. count That the defendants, by the judg- 
ment of the Court, recovered the sum of £28 
Os. 9d., and £4 oosto, making the sum of £32 
Os. 9d., and that the plaintiff paid to the defen- 
dants the sum of £10 on account of the said 
debt and costo, and the defendants wrongfally 
and maliciously, and without reasonable or prob- 
able cause oansed a writ of ea. ia. to be issaed 
for the sum of £82 Os. 9d., and the pluntiff to 
be arrested ; to discharge himself Arom which 
arrest he was compelled to pay the sum of £86 
198. 8d. 

To this second count, the defendants pleaded 
a 7th plea, that the plaintiff was estopped from 
alleging the payment of the snm of £10, because 
such payment was made after action brought, 
and before judgment was signed, and that after 
such payment it was considered by the judgment 
of the said Court in the said action that the de- 
fendants should recover against the plaintiff the 
whole of the debt and costs, amoanting to 
£82 Os. 9d. 

To this 7th plea the plaintiff demnrred, and 
replied that the judgment was obuined by fraud. 

This replication was demurred to by the de- 
fendants ; but the replication and the demurrer 
were withdrawn. 

Haif$i Sefjt (Grantkan with him) for the de- 
fendants.— As the defendants recovered judg. 
ment for the whole debt subsequent to the pay- 
ment of the sum of £10 by the plaintiff, he is 
estopped from averring the payment of such sum, 
or from denying that the whole amount was due. 
The course that he shoald have adopted was to 
have applied to have the judgment set aside, for, 
while the judgment stands uncontradicted, it 
shows conclusively between the parties that the 
whole debt of £28 Os 9d. was due. 

OUdina v. Sjfre, 9 W R. 946. 81 L. J. C. P. 
174, 10 C. B. N. S. 692, is materially different 
fW>m the present case, as there the payment was 
made after judgment was signed. 

The plaintiff here might have appeared to the 
writ, and pleaded the payment of the £10, after 
the oommenoement of the action. [Kbllt, C. B. 
— The plaintiff having failed to appear, judgment 
is signed, and properly signed, against him ; you 
say then, that be cannot now come and complain 
of what has taken place, until he has, by due 
course of law, had the record corrected by the 
Court. The plaintiff is going against the estab- 
lished principle, that a judgment while it stands 
uncontradicted is conduBive. 

Henry Matthew {J. Oriffitht with him) for 
the plaintiff. — This action is maintainable. The 
judgment which is alleged in the first count, is 
an irregular juagment, and the plaintiff is there- 
fore not estopped from disputing it. The juJg- 
ment should ha?e been signed only for the ba- 
lance due. and not for the whole amount claimed : 
Hodges v. CaUaghan. 6 W. R 532 2 C B N. S. 
806, 26 L. J. C P. 171. Willes, J , there saye, 
** The plaintiff ought to represent the Court as 
pronouncing judgment in his favour only for 
the sum which is really due to him." [Bram- 
well, B. — TbiB is not so irregular jaUgrnent 
except in pniut of morality; that is to say. ic 
is warranted by the proceedings by which it 
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hfts been obtaiDed. I onderetand Willee, J, to 
mean by '"ou^ht" that it was the plaintiff's 
moral duty to sign jadgment only for the balance 1 
The judgment in this ease was clearly signed 
without reasonable or probable cause, nnd ma- 
lieiofiBly [Bramwell, B. — 'The regularity or ir- 
regolartty of the Jadgment does n>t depend 
OD the bona fidet or mala fidta of the party 
signing it] The plaintiff is, at all events, 
entitled! to maintain this action to recover the 
£10. The law of estoppel is clearly snhjeot 
to this qnalificatlon — that if some matter has 
either not been raised or not determined in 
a suit, the judgment, as far as that matter is 
concerned, does not act as an estoppel. The 
judgment in this case does not stste whether the 
money was paid before judgment was sigqed, or 
whether credit ought not to ha^e been given for 
it, and although the plaintiff ia estopped as re- 
gards the payment of the snm of £28, he is not 
estopped from recovering the sum of £10 ; Oild- 
ing V. Eyrt, 9 W. R. 946. 10 C. B. N. 8. 592, 81 
L J. C. P. 174, is in point for the plaintiff. As 
the plaintiff cannot recover the £10 as money 
had and received (/>« Medina v. Orove^ 10 Q B. 
162, 172, 16 L. J. Q B. 287 j he will be without 
a remedy unless he be allowed to maintain this 
action. 

iJei^rt Seryt. , was not called upon to reply. 

Kbllt, G.B.— I am of opinion that this action 
is not mainuinable. I say so with great regret, 
for if the act done by the plaintiffs (the present 
defendants) was knowingly done, and if the time 
that they signed judgment for the whole debt of 
£28 Ob. 9d., they were aware that the debt had 
been reduced from £28 Os. 9d. to £18 Os. 9d., 
their conduct was altogether unjustifiable. But 
we must decide according to the law of the case 
and the question for us here is whether a judg- 
ment which, in contemplation of law, is an act 
of the Court, does not estop either party from 
alleging a state of facts at variance with it. 

The judgment of a Court of competent juris- 
diction, to use the language of the old books, 
** imports incontrovertible verity" as to all the 
proceedings which it sets forth, and it is not com- 
petent, for either the plaintiff, or defendant, to 
introduce into it anything impeaching its accu- 
racy. 

I am of opinion that we are bound to act 
according to the well established principle which 
I have just mentioned, and that we most take 
the facts to be a^ stated in the judgment, which, 
in a manner not to be contraverted or impeached 
by either of the parties, says that the debt at 
the time of the signing of the jadgment was 
£28 Os. 9<r., and not £18 Os. 9d. 

It has been urged by Mr. Matthews, that if 
we hold that the plaintiff is not entitled to main- 
tain this action, he will be left without a remedy. 
That is not so. As soon as the plaintiff had 
sscertained that the judgment was signed for 
£28 Os. 9d., it was competent for llltn to apply 
either by motion Ao the Court, or by summons 
before a judge at chambers, to be let in to ap- 
pear and defend, or to have the judgment set 
aMde or reduced. 

As he has failed to adopt such a proceeding, 
the jadgment stands unaUered. 



If the plaintiffs in the original action (the 
present defendants) or their attorney, well know. 
ing that the £10 bmi h**en pitia, had nevertheless 
signed judgment for the larger Huin, and then 
proceeded to issue execution. I nee no reason why 
the present plaintiff should not miiintaiu an 
action against them after having the judgment 
reduced. 

It is a necessary preliminary that he should 
do away with, and correct the judgment before 
he can maintain this action. 

Bramwbll, n.— I agree with what my Lord 
has stated, except in the regrets that he has ex- 
pressed at the position of the present plaintiff, 
which is entirely owing to the course he has 
thought fit to pursue. It is quite clear that the 
plaintiff cannot attack any of the proceedings of 
the defendanto unless be first attack the judg- 
ment He should have gone before a judge at 
chambers and had the judgment set aside- Until 
that is done, !t is contrary to all precedent and 
all principle to say that what it contains is 
erroneoutt. It is alleged by the plaintiff that 
the demurrer AdmiU that the judgment was 
signed wrongfully, as it admits the payment of 
the £10. But that is not the case. The dem- 
urrer of the defendants is equivalent to their say- 
ing. ** We decline to enter into the question with 
you while that judgment remains on the record 
unaltered, and until you attack it " I am not 
sure even whether the plaintiff would be entitled 
to have the judgment set aside, as in my opinion 
it is very questionable whether he ought not to 
have pleaded the payment of the £10. That 
question, however, is immaterial, and not in issue 
new, and it Is unnecessary to decide it On the 
broad principle that while the judgment remains 
as it does, it cannot be impeached by either 
party, I think that the demurrer must be 
allowed. 

CBAHHBLt and PiooTT, B.B., concurred. 



Ix BB Olivbb (a Solioitob) 
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agenL 
Wber«, for a PurlUimentary eleotlon, a wlkitor was emplor 

«4 M eaiiTa«lng affnit, otter persons beiag employed m 

U'nl annts. 
BebTtbat his bUls wen not IlaUe to taxation. 

[MIL, JMi.22,a4, 1807.] 

This was a motion to discharge an order for 
the taxation of a solicitor's bills. 

Mr. Fenwick was a candidate for the repre- 
sentation in Parliament of the borough of Sun- 
derland 9X the general election in the year 1865, 
and at the election in the year 1886 He 
employed two persons who were solicitors, as 
his legal agents, and had also district can- 
vassing committees with agents at their head. 
The head agent of each district was a solicitor. 
Mr. Oliver, on whose behaU the present applica- 
tion was made, was duly retained as Mr. Fen- 
wick's agent for one of the districts. Oliver bad 
sent in some bills made out on the principle that 
he was employed as canvassing agent and not 
as solicitor, and had brought an action for the 
amount, and Mr Fenwick had obtained 1 an order 
for taxation, which stopped the legal proceed- 
ings. Persons not solicitors had been appointed 
to Mt with Oliver in his district 
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Druee, Q. C, applied to discharge the order 
for taxation He contended that Oliver was not 
employed as solicitor, and the fact that his legal 
knowledge might be useful in his occupation of 
canTa<*sing agent, did not make him a legal agent. 
He referred to Allen t. Aidridge^ 6 Bear. 401 ; 
Re Oabome, 6 W. B. 401, 25 Bear. 858. 

0. Hall, for Fentrick, contended that besides 
the general leg>»l agents each uaovassing district 
fa-td a legal agent at the head of it, and Oliver 
was one of these last. 

.Tan 24— Lord Romillt, M R. — This order 
must be di.^'charged. In the case of Re Oeborne 
the retainer v^as for professional serf ices. Here 
thnt ia not the case, and the fact that Oliver is a 
solicitor does not make his bills liable to taxa- 
tion if, as appears here, be was employed in 
another cap-tcity. This, however, is not a case 
in which it will be proper to give costs. 
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{OmtiiMud /ram page 81.) 
Equitt Pbactiok {Contini*ed). 

6. When a receiver appointed in a suit passes 
his accounts, and the same solicitor appears 
both for the receiver and the plaintiff, only one 
copy of the accouni can be allowed between 
them on taxation.— -iS^i7> v. WrifflU, Law Rep. 
1 £q. 684. 

7. A defendant to whom a decree has given 
the conduct of a sale will not be ordered to pay, 
if there are no funds in court, the costs of a 
purchaser discharged from his purchase on the 
ground of bad title. — Muttins v. Huetey, Law 
Rep. 1 Eq. 488. 

See Afpkal, 1; Dkolaration of Title; Equity 
Plvading, 3 ; Intkebogatobiks, 6 ; Patent ; 
Production of Documents ; SuBSTrrunoNAL 
See VICE ; Yendob and Pubchaseb. 4. 

Estoppel. — See Res adjudioata. 

Evidence. ' 

1. Entries of pedigree in a family Bible or 
Testament, produced from proper custody, are 
admissible in evidence, witiiout proof of hand- 
writing or authorship. — Hubbard v. Leee, Law 
Rep. 1 Ex. 255. 

2. Oertifioates of births, baptisms, &c., are 
admissible in evidence, without proof of the 
identity of the persons mentioned with the 
persons as to whom the fact recorded is sought 
to be established. — Hubbard v. Lees, Law Rep. 

• 1 Ex. 265. 

See Bankbuptct, 1 1 ; CoNVifrriON ; Mabbiaor, 
2; Parol Evidence; Pboduction of Docu- 
ments. 



EXECUTOB. 

1. A testator directed his debts to be paid, 
and then gave all his personal estate to trus- 
tees, to get in as they deemed expedient, and 
divide the proceeds among his children, except 
some furniture, which he gave a daughter. 
Held, thst the trustees were executors accord- 
ing to the tenor. — Goods of Bayles, Law Rep. 
1 P. <k D. 21. 

2. The Probate Court will act on an informal 
deed of renunciation which states in substance, 
though not in terms, that the executor has not 
intermeddled. — Goods of Gibson, Law Rep. 
1 P. A D. 106. 

8. The fact that one who has unsuccessfully 
propounded a will is a nude executor, does not 
relieve him from liability for costs. Rennie y, 
Massie, Law Rep. 1 P. <b D. 118. 

See Administbation ; Bankbuptct, 2 ; Exkco- 
TOB Dx SON Tobt; Limitations, Statute 
OF, 1; Tenant fob Life, and Remainder 
Man. 1. 
Executob de son Tobt. 

1. A settled account, by an executor de son 
tort with the rightful representative before suit, 
is a good answer to a bill in equity against him 
for an account. — HiU y. Curds, Law Rep. 1 Eq. 
90. 

2. A person to whom an executor de son tort 
has handed property of the deceased, may per- 
haps be sued as a constructive trustee, but is 
not an executor de son tort. — BiU v. Curtis, 
1 Law Rep. Eq. 90. 

False Pbetences. 

A person may be convicted of obtaining 
goods on false pretences, thongh he intended 
to pay when he should be able. — 77(« Queen v. 
Naylor, Law Rep. 1 C. C. 4. 

Fiduciaet Relation. — See Confidential Relation. 

FiXTUBES. 

In ascertaining the gross estimated rental of 
gas-works, In assessing them to the poor-rate, 
a deduction should be made in respect of gas- 
meters belonging to the company, but put upon 
the premises of consumers, as they are mere 
chattels ; but deductions should not be allowed 
in respect of retorts, purifiers, steam-engines, 
boilers, gas-holders, or such trade fixtures as 
pumps and exhausters, which are fixed to the 
freehold, but would be removable as tenant's 
fixtures ; for all Uiese, though capable of being 
removed, are yet so far attached as that it was 
intended they should remain permanently con- 
nected with, and permanent appendages to, the 
freehold, as essential to the purpose for which 
the works were made. And it makes no differ- 
ence, that, by the usual practice in letting gas- 
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works, the tenant would hare to purchase all 
the ahoYO property. — TTie Queen v. Lee, Law 
Rep. 1 Q. B. 24U 

Frauds, Statutk of. 

1. Previously to a marriage, the intended 
hoshand and wife agreed in writing, that the 
hnsband should have the wife's property for 
his life, he paying her £80 pin-money, and that 
she should have it after his death. They gave 
instructions for such a settlement, which was 
prepared accordingly, when they agreed to 
have no settlement ; the hushand promising, as 
the wife alleged, to make a will giving her her 
property. The marriage took place, and the 
hushand made a will accordingly; hut after- 
wards made a different will. Held, that there 
had been no part performance to take the case 
out of the statute of frauds. — Caton v. CeUon, 
Law Rep. 1 Ch. 187. 

2. If a landlord verhally agrees to grant his 
tenant a lease for a new term at an increased 
rent, bat dies before executing the lease, pay- 
ment of a quarter's rent, at the increased rent, 
hefore his death, is sufficient part performance 
to take the ease out of the statute of frauds.*- 
Munn V. Fabian, Law Rep. 1 Ch. 85. 

^. The plaintiff having contracted to supply 
goods to C. for cash, the defendant promised 
the plaintiff, that, if he would supply the gOods 
to C, drawing upon C. at one month, and would 
allow the defendant three per cent on the 
amount of the invoice, he would pay the plain- 
tiff cash, and take C.'s bill " without recourse,'* 
— ihtX is, buy the bill of him, — hM, that this 
wfts a promise to answer for the debt or default 
of another within the 4 th section of the statute 
of fr&uda,— Mallet v. BaUman, Law Rep. 1 C, P. 
163. 

4. A letter, written by A. to his agent, refer- 
ring to letters of the agent, stating the terms 
on which the latter has made a contract on A.'s 
behalf for the purchase of goods, is a sufficient 
memorandum to bind A. under the 17th section 
of the statute of frauds. — Oibwn v. HoUand, 
Law Rep. 1 C. P. 1. 

0. A written contract was made for the sale 
of goods, to be delivered within a specified 
time. Before the time for delivery, the parties 
agreed orally to extend the time for delivery. 
Ndd, that the oral agreement was nut " good " 
under the 17th section of the statute of frauds, 
and could not operate as a rescission of the 
written contract; which might therefore be 
enforced.— iVbW« v. Ward, J-aw Rep. 1 Ex. 1 17. 
Hkib. 

A. gave by will real and personal property 
to B. for life, remainder to B.'s sons in tail, 



remainder to his own right heirs. B. died with- 
out issue, and, claiming to be A.'s heir, disposed 
of the property by will. A.'s sole next of kin 
then died a bill to recover the personal estate 
from B.'s executors, alleging that A. left no 
heir ; or that, if he did, it could not be ascer- 
tained who was such heir. B.'s executors en- 
tered into evidence to prove that B. was heir. 
The evidence did not establish this, but shewed 
that A, must have left an heir. The plaintiff 
offered no evidence. The court refused to direct 
an inquiry whether there was an heir, and dls- 
liiissed the bill. — De Beawoir v. Benyon, Law 
Rep. 1 Ch. 212. 

Highway. 

J, On a bill filed by the vestry of a parish 
to remove a building over a way, alleged to 
have been dedicated to the public for forty 
years, it appeared that for the first tv^enty 
years there had been a lease from the owner 
with a right to build over the way ; that then 
the lease became merged in the inheritance; 
and that, since, the vestry had claimed the way 
as belonging to them for the exclusive use of the 
parish. Held, that the suit could not be main- 
tained on its merits. — Bermondxey v. Brovm, 
Law Rep. 1 Eq. 204. 

2. Horses grazing on the side of a turnpike, 
under control of a man in charge of them, 
cannot be impounded as " wandering, straying, 
or lying," about the road, under 4 Geo. IV., c. 
96, § 76.— J/orrw v. Jeffries, Law Rep. 1 Q.B. 26. 

Hushand and Wife. 

1. A recital in a mamage settlement of an 
agreement to settle after acquired property of 
the wife, does not control a covenant by the 
husband alone without the words ** it is hereby 
agreed," and the wife is not bound. — Young v. 
SmUh, Law*ep. 1 Eq. 180. 

2. If the husband of a woman who has become 
entitled to property for life, under a will which 
provides that on her death without children 
the property shall go to her personal represen- 
tative, covenants in a a post-nuptial settlement, 
that all the property which may thereafter, 
during the period of the joint lives of himself 
and his wife, devolve on her, shall be her sepa- 
rate property, the above-mentioned property^ 
on the wife's death without children, is not 
subject to the covenant, and does not go to the 
executor named in the wife's will, but to the 
husband as general adminbtrator. — Wyndham's 
Truste, Law Rep. 1 £q. 200. 

8. A legacy, to which a woman* becomes on- 
titled during coverture, may be settled so as to 
give her husband a life-interest, determinable 

y 
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on bankruptcy or alienation. — MonP'flort t. 
jBehrens, Law Rep. 1 Eq. 171. 

4. The plaintiffis; husband and wife, sned for 
goods supplied by them in carrying on the 
business of the wife's father, wliose administra- 
trix the wife was. The goods were madd of 
materials purchased from moneys out of the 
intestate's estate. Held, that the wife was 
wrongly joined, and the husband must sue 
alone. — Bolinghroke v. Kertt Law Rep, 1 Ex. 
222. 

5. An order enabling a married woman, 
without her husband's concurrence, to dispose 
of her revisionary interest hi stock, on her 
affidavit that she was living apart from her 
husband by mutual consent, wUl not be •^re- 
scinded, after the rights of third parties have 
intervened, on an affidavit of the husband, 
that, though he generally resided apart from 
heron an allowance out of her estate, he occa- 
sionally visited and slept with her.— ^ re 
Rogen, Law Rep. 1 C.P. 47. 

See Marriagx ; Powks. 6 ; Sbpahatb Use. 

Illegal CJonteaot. — See CJojcteact; Leaser 8*. 

Indxotment. 

An indictment for refusing to aid a constable, 
and to prevent an assault on him by persons tn 
his custody, with intent to resist their lawful 
apprehension, need not show that the appre- 
hension was lawful, nor aver that the refusal 
was on the same day as the assault, nor that 
the assault which the defendant refused to pre- 
vent was the same as that which the prisoners 
made on the constable, nor is it an objection 
that the assault is alleged to have been made 
by persons already in custody ; and a warrant 
of a refosal, without an aliegation that the 
defendant did not aid, is sufficient.— 2^0 Qu^m 
V. Sherlock, Law Rep. 1 C. C. 20. 

Inpamt. 

1. A father, a beneficed clergyman of the 
Church of England, appointed his widow and a 
clergyman, guardians of his two infant children. 
The widow became a member of the sect of 
Plymouth Brethren. On the application of the 
other guardian, th« court ordered the children, 
twelve and fifteen years old, to be brought up 
as members of the ^hurch of England, and 
restrained their mother from taking them to a 
chapel of the Plymouth Brethren. The court 
paid no regard to the fact, that the father was 
well afiected towards dissenters, and associated 
with them ; nor was it influenced by the wishes 
of the infants. — In re Nevbery, Law Rep. 1 Kq. 
4iil ; and 8. 0. on appeal. Law Rep. 1 Ch. 263. 

2. Afi«r a decree absolute for the dissolution 
of a marriage, on the ground of the husband's 
N 



adultery aud cruelty, the court, being of opi- 
nion" that neither the father nor mother were 
fit to be intrusted with the cpstody of the chil- 
dren, gjave it to interveners, relatives of the 
husband ; but directed that the parents should 
be allowed reasonable access. — Clidwynd v. 
Chetwynd, Law Rep. 1 P. A D. 89. 

Injukction. 

1. A mandatoi7 injunction may be granted 
where the injury is completed before the filing 
of the bill, whether ihe injury is to easements 
or to other rights; but such injunction will be 
granted only to prevent very serious damage. 
^DuteU V. Priiehard, Law Rep. I Ch. 244. 

2. A claim of a writ of injunction cannot be 
pleaded to,—Booih v. Taylirt', Law Rep. 1 Ex. 
61. 

See Cabrisr, 5 ; Covenant, 1, 2 ; Lease, 4 ; 
Light, 2 ; Mortgage, 1 ; Nuisance ; Patent ; 
Principal and Agent, 4 ; Trade Mark, 3. 
Innsbbper. 

A licensed victttaller caonot be convicted of 
opening his house on Sunday for the sale of 
wine, Ac, ** the same not being for the refresh- 
ment of any traveller/' if he has opened his 
house for the ^onA JSde supply of refreshments 
to travellers by a railway train, from the mere 
fact that refreshment has been supplied to per- 
sons residing within a mile of his house who 
did not come by the train. — PeacJie v. Colman, 
Law Rep. 1 C. P. 324. 
Insolvency — See Bankrvptct. 

iNStTRANCE. 

1. A vessel insured " at and from" Havana 
was injured by coming in contact with ah 
anchor after entering the harbor of Havana, 
and whilst passing over a shoal to her place of 
discharge. HM, that the policy had attached. 
HaugkUmy. Empire Marine Inmranee Co., Law 
Rep. 1 Ex. 206. 

2. A ship-owner effected a policy on freight 
from R colonial port. The master, without the 
knowledge or privity of the owner, stowed a 
portion of the cargo, which was timber, on 
deck ; and sailed without any certificate from 
a clearing officer, that the whole cargo was 
below deck, contrary to 16 and 17 Vict. c. 107, 
§§ 170-172. Held, that no authority could be 
implied in the master to load the cargo, so as 
to violate the statute ; neither was it an act of 
the master which the owner must be presumed 
to have assented to; that the ship's having 
sailed without the certificate did not render 
her unseaworthy so as to prevent the policy 
attaching ; and that therefore the insured could 
recover on a loss by a peril insured against. — 
Wtlwfi v. Rankin, Law Rep. 1 Q. B. 162. 
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8. A policy of Inanrance, written on the com- 
mon printed form of a marine policy, contained 
the following words: — "At and from I to N., 
the risk to commence at the lading of the cable 
on board, and to continue nntil it be laid in one 
eontinuons length between I. and N., and until 
one hundred words shall have been transmitted 
each way. The ship, Ac, goods, <&c., shall be 
valued at £20i' on the Atlantic cable, value, say 
on twenty shares, at £10 per share ;" and also, 
"it is agreed, that this policy, in addition to 
all perils and casualties herein specified, shall 
cover every risk and contingency attending the 
conveyance and suceessfbl laying of the cable." 
The attempt to lay the cable failed, through its 
breaking while being hauled in to remedy a 
defect in insulation; but half the cable was 
saved. Held, that the policy was on the " ad- 
venture," and the plaintiff could recover for a 
toUl loss.— W't/ww V. Jone9, Law Rep. 1 Ex- 
193. 

4. By an insurance policy, plate-glass in the 
plaintiff's shop front was insured against damage 
** originating from any cause whatsoever, ex- 
cept tire, breakage during removal, alteration, 
or repair of the premises," none of the glass 
being "horizontally placed or movable." A 
fire broke out on premises adjoining the plain- 
tiff's, and slightly damaged the rear of his shop, 
but did not approach the part where the glass 
was. While the plaintiff was removing his 
stock to a place of safety, a mob, attracted by 
the fire, broke the window for the purpose of 
plunder. Jidd, that the proximate cause of the 
damage was the lawless act of the mob, and 
that the damage was not within the exception. 
— Mandm v. CUy and Cowiiy Awurance Co,, 
Law Rep. 1 C. P. 282. 

5. An insurance policy on plate-glass win- 
dows, effected through L., the local agent of the 
defendant company, was subject to a condition, 
that, in case of loss, notice must be given to 
some known agent of the company. After the 
making of the policy, but before lose, the de- 
fendants transferred this branch of business to 
another company. Held, that notice of loss by 
the plaintiff ^whodid not know of this transfer) 
to L., who made his report thereon to the latter 
company, was sufficient. — Marsden v. CUy and 
County Atsuranee Co., Law Rep. 1 C. P. 282. 

6. A mere agent having no lien on goods for 
advances, commission, or otherwise, nor the 
possession or custody of them as carrier or 
other bailee, nor any liability to account for 
their loss by perils insured against, has no 
insurable interest in them, tliough he is named 
as shipper and consignee in the bill of lading. 



— 8eagrave v. Unicn Marine Inauranee Co,^ Law 
Rep. 1 C. P. 806. 

7. An insurance company paying under a 
decree on a lost policy are not entitled to any 
indemnity from the persons to whom payment 
is made. — England v. Lord Tredegar, Law Rep. 
1 Eq. 844. 

See Pabticularb. 
Interest. 

See Maintenance; Mortgage, 8; Partner- 
ship, 8; Vendor ano Pvrguasbr of Real 
Estate, 7. 
Interrogatories. 

1. In an action of trover, an interrogatory 
to the plaintiff, how, when, and from whom, he 
obtained the property, was disallowed ; as was 
also an interrogatory as to the plaintiffs's deal- 
ings with the person from whom the defendant 
obtained the cottcm, the defendant not making 
affidavit that there had been any dealings, or 
that he had made inquiry of that person. — 
JRimey v. Ferytood, Law Rep. 1 Ex. 6. 

2. To an flction by surviving partners for 
goods sold, money lent to, and on acconnts 
stated with, the defendant, by them and their 
late partner, and to a similar action by the 
executors of the late partner, the defendant 
having pleaded a settlement of the account 
between him and the deceased, by bill not due, 
interrogatories were allowed to be put to the 
defendant as to the circumstances of the alleged 
settlement. — ffatokinay. Carr, Law Rep. 1 Q. B. 
89. 

8. In an action for a breach of contract 
whereby the plaintiff's pi^tont became void, 
laying as damages loss of profits, the defen- 
dants, who had paid money into court, were re- 
fused leave to deliver interrogatories to ascer- 
toin the probable value of the patent.--</ovr- 
dain v. Palmer, Law Rep. 1 £x. 102. 

4. It is irregular to demur alone to part of a 
bill when interrogatories have not been filed, 
and the time for filing them has not expired. — 
JRowe V. Tonkin, Law Rep. 1 £q. 9. 

6. A bill may be dismissed for want of pre 
secution, though the plaintiff's enlarged time 
for answering interrogatories filed by the defen- 
dant has not expired. — Jackson v. Jvimey, Law 
Rep. 1 £q. 698. 
Joint Stock Coupant. — See QouPAsn, 



Jurisdiction. 

If a cause, brought in a superior court, is 
tried in a county court by a judge's order, the 
jurisdiction to grant a new trial remains in the 
superior court. — Balmforth v. Pledge, Law Rep. 
1 Q. B. 427. 
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JUBY. 

1. The record of a conviction for a capital 
felony showed, that, on the trial, the jnry being 
unable to agree were discharged by the judge, 
and that the prisoner was again put on trial and 
convicted. Hdd, that tlie judge had a discre- 
tion to discharge the jury, which could not be 
reviewed on writ of error ; and that there was 
no error on the record. — Wimor v. The Queen, 
Law Rep. 1 Q. B. 289. Confirmed on appeal. 
Law Rep. 1 Q. B. 390. 

2. It is no ground for error, either in fact or 
law, that the whole of the special jurors struck 
were not summoned ; or that the special jury 
panel was called over and that a takt prayed 
before 10, a. m., the time for which the special 
jarors were summoned. — Irwin y. Orey, Law 
Rep. 1 C. P. 171. 

Landlord and Tenant. 

1. One who occupies as his own another's 
land, and before the end of twenty years be- 
comes tenant to that other of land adjacent to 
the land so occupied, can, while he remains 
tenant, acquire against the landlord a prescrip- 
tive title to the land first oociqpied.— Dixon v. 
Baty, Law Rep. 1 Ex. 259. 

2. To raise the presumption that an encroach- 
ment on waste land by a tenant was made for 
the benefit of his landlord, the land encroached 
on need notl>e contiguous, in the sense of being 
coterminous with the land held by him as 
tenant— j^W of LUbwme y. Davies, Law Rep. 
1 C. P. 269. 

8. If a servant occupies premises of his mas- 
ter, rent firee, as part remuneration, if the occu- 
pation is subservient to the services, the occu- 
pation is that of the master: if it is not so 
subseryient, the occupation is that of a tenant, 
and the servant is a " substantial householder" 
within 48 Eliz c. 2, and therefore eligible as 
overseer of the poor. — The Queen v. SpurreU, 
Law Rep. 1 Q. B. 72. 

See Leasb ; Tbnant fob Life and Remainder 
Man, 6. 
Lease. 

1. A., in 1861, underlet to B. for twenty-one 
years from Michaelmas, 1861. In 1864, he un- 
derlet the same premises to C. for twenty-one 
years from Michaelmas, 1868, at the same rent. 
B. never attorned to 0. Held, that the demise 
to C. did not pass the reversion, but only an 
itUereate termini. — Edwarde y. Wickwar, Law 
Rep. 1 £q. 408. 

2. An agreement by A, tenant from year to 
year, to let to B. " all his right, title, and inte- 
rest" in the premises, provided that, if B. 
should not be accepted as a tenant by F. and 



H.. the landlords, subject to the terms men- 
tioned in the margin (which were, — " F. and 
H. agree to grant B. a lease of thirty-five years, 
at JB200 rent, Ac), the agreement should be 
void, is not well declared on as a contract by 
A., that F. and H. should grant the lease, and 
make good title.— TWed y. MiUa, Law Rep. 
1 C. P. 89. 

8. A leasee of a house, which he knew had 
been used many years as a brothel, assigned 
the lease absolutely, knowing that the assignee 
intended to use the house in the same way. 
The original lease contained covenants to de- 
liver «p in good repair, and not to use as a 
brothel, and the assignment contuned a cove- 
nant to indemnify the lessee from the covenants 
in the lease. The lessee had to pay for repairs 
at the end of the lease, ffeld, that he could 
not recover the amount so paid from the as- 
signee, everything arising out of the assignment 
being so tainted with the immoral purpose. — 
Smith y. White, Law Rep. 1 Eq. 626. 

4. The underlessee of a person, who has cove- 
nanted not to carry on a certain trade, will be 
restrained from carrying it, though such cove- 
nant is not in the original lease, but only in an 
assignment, and though the underlessee had no 
actual notice of it. So also an assignee of the 
under lessee. — CUments v. Welles, Law Rep. 1 
Eq. 200. 

5. Under a stipalation in an agreement to 
release to A. without adding " or his assigns." 
that the lease should contain all usual covenants 
for the lessor's protection, held, that the lease 
need not contain a covenant against alienation. 
Buekland v. Papilhn, Law Rep. 1 Eq. 477. 

6. In August, 1856, the plaintiff agreed to 
let a house to the defendant for seven, fourteen, 
or twenty-one years ; the defendant to repair, 
paint, and paper; and the defendant was let 
into possession. In 1869, the parties ajzreed 
that W. should be accepted as tenant in room 
of the defendant, upon the same terms, the 
defendant guaranteeing the rent. W. had just 
before this been let into possession by the 
defendant, and paid rent till 1863, when the 
defendant gave a notice to determine his tenancy 
at the end of the first seven years. W. and the 
defendant both denied their liability to paint 
and paper according to the original agreement. 
ffeld, un bill filed in November, 1864, that the 
defendant could not be compelled to accept a 
lease. — Moore y. Marrable, Law Rep. I Oh. 21 7. 

7. Under an agreement to let a house for 
three years at a yearly rent, by which the land- 
lord agreed, at the tenant's request, to grant a 
lease for a term from the expiration of the three 
years* occupancy at the same rent, the tenant 
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to keep the house in repair,— Ae/d, that the 
tenant was entitled, four years after the 6Kpi- 
ration of the three years, to have the agree- 
ment specifically performed; and that neither 
application by him two years before for a lease 
at a reduced rent (which was refused), nor an 
application for repayment of money spent on 
repairs (which was allowed), was a waiver, but 
that he was bound to refund the cost of the 
repairs. — Mon y. Barton, Law Rep. 1 Eq. 474. 

8. If lands are limited in fee defeasible, but 
if all persons who would be entitled in any 
event are before the coort, leases may be grant- 
ed under 1 Wm. lY. c. 65, which enacts, that, 
if any infant is seised of land in fee or tail, the 
court may grant leases. — In re Clark, Law Rep. 
1 Ch. 292. 

9. Leases granted by the governor of New 
Australia, of crown lands, scaled with the pub- 
lic seal of the province, but not enrolled or 
recorded in any court, are not records, and 
cannot be annulled or quashed by a writ of 
scire faeias.— The Qtteen v. Httghef, Law Hep. 1 
P. C. 81. 

See Fbauds, Statote of, 2; Landlord and 
Tknaxt ; Pahtibs, 2 ; Power, 8 ; Rent ; 8pk- 
ciFio Pbrfoemancb, 8 ; Tenant for Life 
AND Remainder Man, 4, 6. 

LZOACT. 

1. A testatrix gave to A. for life the interest 
of £300, or thereabouts, invested by her in a 
certain company, and the interest of £200; 
and, after A.'s death, she gave the " said prin- 
cipal sum of £500" toA's. children, and directed^ 
if her personal estate proved insufiicient for 
the payment of legacies, the deficiency should 
be made up out of her real estate. By a codicil, 
she gave *' all her personal estate" to B. Held, 
that the whole personal estate passed by the 
codicil ; that the legacy of £800 was specific 
and was revoked, but that the legacy of £200 
remained charged on the real estate. — Kermode 
V. Maedonald, Law Rep. 1 £q. 457. 

2. A bequest, after the death of J. (to whom 
an annnity was given out of the fund), to E. 
for life, but in case of E.*s death during J.'s 
life, then to M. for life, and after the decease of 
both E. and M., over : J. died, and afterwards 
E. Held, that M. had a life estate.— Smi^A'a 
TVtMto, Law Rep. 1 Eq. 79. 

3. A testator, having fire sons, gave an an- 
nuity to one (a lunatic), and a legacy " to each 
of my sons," natning only the other four, and 
directed that his residuary personal estate 
should be invested in stock, '*the interest 
therefrom to be divided half-yearly between 
my four sons aboTe>named, and, at the decease 



of either without lawful issue, such shkre to 
revert to the remainder then living, their child, 
or children." Hdd, 1st. That the four sons 
only were entitled ; and 2Dd. That they took 
only for life, with an estate by impliciition to 
their issue, living at their death, as joint 
tenants. — Dowling v. JDowlhg, Law Rop. 1 Eq. 
442. 

4. Bequests of stock to A. for life, remainder 
to any wife he might thereafter marry for life 
or widowhood ; remainder to A.'s children abso- 
lutely; and if A. should die unmarried and 
without issue, then, from and after his decease. 
to B., C, and D., in equal shares ; or to such of 
them as should be living at A.'s death, his. her, 
OF their executors, administrators, and assigns 
absolutely. A. survived B., C, and D. ; and 
died a widower, without ever having had a 
child. Held, that "(mim" meant " children;'* 
that " unmarried " meant " without leaving a 
widow ;" and that the representatives of B., C, 
and D. took the legacy in equal shares. — San- 
der$*a TruitM, Law Beq. 1 Eq. 675. 

5. In a gift to daughters for life, with re- 
mainder to the child or children of such daugh- 
ters, as they should appoint ; in default of ap- 
pointment equally, and, on the death of such 
of said daughters after twenty-one as should 
die without issue, her share to be paid to her 
.personal representative, — held, that "issue" 
means children ; and *' personal representative." 
administrator or executor. — Wyndham'e TrueUt, 
Law Rep. 1 Eq. 290. 

6. Bequests by will, made in 1857, of " my 
shares in the Great Western Railway." At the 
date of the will, testatrix had no shares, strictly 
speaking, in any railway company; but she 
had Wilts and Somerset stock of the Great 
Western Railway, and also preference and other 
stock of the Great Western Railway, which 
was increased by further purchase of stock in 
same company after the date of the will. Held, 
that all the Great Western and Wilts and 
Somerset stock, held by the testatrix at her 
death, passed by the bequest. — Trinder v. THn- 
dtr. Law Rep. 1 Ex. 695. 

7. Bequest of thirty-three shares in a com- 
pany among four children, and bequest of '* the 
remaining shares" to a godchild. The testatrix 
held seventy-four shares, of which thirty-seven 
were original^paid-up shares of £25 ; and thirty- 
seven, new £25 shares, on which £15 was paid, 
and which had been allotted to the holders of 
original shares by way of bonus. Parol evi- 
dence to show that the testatrix was in the 
habit of treating, and intended to treat, the 
the shares as double shares (so as to pass to 
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her godchild four doable aud not forty-one 
stogie shares), held inadmissible ; but the spe- 
ciiic legatees were allowed to take their be- 
quests out of the original shares. — JHUlard v. 
BaUty, Law Rep. 1 £q. 378. 

8. A testator bequeathed as follows, — " The 
pink coupons are for £8,666: send those to 
L (b S. [brokers] ; and he is to pay to E. T. 
£2,600, the rest to G for B and E./' and died, 
Sept. IS, 1864. Pink certificates for £8,666 
ISs. .4d. railway stock, were found. On Nov. 
2, 1864, an administrator was sppointed: but 
the stock was not sold till Nov. 22, 1865 ; and* 
meanwhile, a dividend had accrued. Held, that 
the gift to £. T. was a specific legacy ; and that 
E. T. was entitled to a share of (Uvldend acei^u- 
iDg on that portion of the stock, which, at the 
testator's death, would have been needed to 
realize £2,500. — Jefferp's Trwta, Law Rep. 2 
Eq. 68. 
See Aocauva, 2; Husband and Wifs, 8; 

Legates; Maintenance; Sepabatb Use; 

Vested IsnicBEST, 2; Will. 
Legatee. 

1 . Pecuniary legatees are entitled to stand in 
the place of the vendor against an estate pur- 
chased and devised by the testator, the pur- 
chase-money for which, paid after the testator's 
death, exhausts his personal estate. — Lord lAl- 
ford V. Keek, Law Rep. 1 Eq. 84Y. 

2. Legatees are entitled to costs out of a resi- 
duary fund in court, which is insufficient to pay 
the legacies charged thereon.— Jarmon't Tnigts* 
Law Rep. 1 Eq. 71. 

8. In an administration suit by a residuary 
legatee, other residuary legatees, having liberty 
to tttend the proceedings, were allowed between 
them one set of the costs of attending the taking 
of the accounts, as the plaintiff and the account- 
ing defendant employed the same solicitor. — 
Daubney v. Lsake, Law Rep. 1 Eq. 495. 

See Release. 

LlOQT. 

1. The erection of a bnUding will not be re- 
strained as obstructing an ancient light, unless 
the obstruction is such as to materially inter- 
fere with the ordinary occupations of life. — 
Clarke v. Clarke, Law Rep. 1 Ch. 16. 

2. In a suit for obstruction of ancient lights, 
the court below decreed that the pluntiff was 
entitled to sufficient light for his business, with- 
out any material diminution of his former use; 
and directed an inquiry whether any alteration 
in the defendant's buUding-design was proper, 
to prevent the interference with the plaintiff's 
right ; and, in the mean time, restrained the 
defendant from building above a given height. 



Held, on appeal, that the defendant shoul4 ^^^® 
b^en enjoined from erecting any building so as 
to obstruct the plaintiff's lights, as the same 
were enjoyed previously to the defendant's acts. 
—Ya!eii V. Jack, Law Rep. 1 Ch. 295. 
Ldotations, Statute of. 

1, Payment, by an executor, of Interest on a 
specialty debt will prevent tlie statute of Umi- 
tations (8 A 4 Wm. lY. c. 42, § 6) running in 
favour of a devisee of realty. — Cocpe v. Cret»- 
well, Law Rep. 2 Eq. 106. 

2. The 81 Eliz. c. 6, § 5, limiting actions on 
penalties to a year, applies to a suit by one for 
himself alone, as well as though he sued as an 
informer ^ tern. — Dyer v. Beet, Law Rep. 1 
Ex. 152. 

See Mobtoaob, 4, 6 ; Solicitob, 5. 
Maintbnaxcr. 

Testator bequeathed to his son a legacy of 
£6,000, contingently on his attaining twenty- 
one. He also bequeathed his residuary estate 
on trust till said son should attain, or if living 
would have attained, fifteen, for the maintenance 
of all his children, and subject thereto for accu- 
mulation at compound interest ; the a<^gregate 
fund to be for all his children contingently on 
their attaining twenty-one. Held, that the son 
was entitled to maintenance between fifteen and 
twenty-one ; and therefore interest was declared 
payable on the £0,000. — Marthi v. Mai-tin, Law 
Rep. 1 Eq. 369. 

Maucious Mischief. 

A prisoner who plugged the feed-pipe and 
displayed other parts of an engine, so that it 
was made temporarily useless, and would have 
exploded unless the obstruction had been dis- 
covered and with some labour removed, was 
properly found guilty of damaging the engine 
with intent to render \Z useless. — The Queen v. 
FUher, Law Rep. 1 C. C. 7. 

Mabbiaob. 

1 . A marriage contracted in a country where 
polygamy is lawful, between a man and a woman 
who profess a faith which allows polygamy, is 
not a marriage as understood in Christendom ; 
and, though valid by the lez loei, and though 
both parties were single and competent to con- 
tract marriage, the English matrimonial court 
will not recognise it as a valid marriage, in a 
suit by one of the parties for dissolution of 
marriage on the ground of the other's adultery. 
— Hydev, Woodmansee, Law Rep. 1 P. A D. 
130. 

2. On a suit by a man for dissolution of mar- 
riage, evidence that the man and bis alleged 
wife, residing at S., had left S. together, saying 
that they intended to get married at G. ; that, 
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they retoraed to S., s&ying they hod been mar- 
ried at O. ; that, OD the day they left 8., there 
was ao entry of the marriage in a book at G., 
signed by the man ; and that, after their return 
to S., they lived there many yeers as hus^ 
band and wife, — heid, in the absence of better 
evidenoe, sufficient proof of the marriage.— 
FairiekMm r, Pattiekwn, Law Rep. 1 P. d D. 
80. 
See CoHVLiOT or Laws, 1 ; Hotbakd avd Witb. 

Marriaox Settlement. — See Deed, 8; Fhauds, 
, Statute or ; Husband and Wife ; Power, 
4, fi, 6. 
Masteb. and Servant. 

1. The plaintiff was employed by a railway 
company to do any csrpenter's work fur its 
general purposes. He was on a scaffolding at 
work on a slied close to the railway, when some 
porters, in the company's serrice, carelessly 
shifted an engine on a turn table, so that it 
stmck the scafibld, and the plaintiff was thrown 
down and injured. Hdd, that the company 
was not liable. — Morgan y. Vote of Health Rail* 
wy Co., Law Rep. 1 a B. 149. 

2. The plaintiff was employed by a railway 
company as a laboarer in loading " a pick-up 
train" with materials left by plate-layers on 
the line. It was part of his engagement that 
be should be carried by the train from B. 
(where he resided, and whence the train started) 
to the spot at wliich his work for the day was 
to be done, and be brought back to B. at the 
end of each day. While he was returning to 
B., after his day's work, the train on which he 
was, by the negligence of the guard in cliarge, 
came into collision with another train ; and the 
plaintiff was injured. Held^ that the compsny 
was not liable. — Tunney v. Midland Raihoay Co., 
Law Rep. 1 C. P. 291 

8. A workman, who had contracted to serve 
a master for two years, absented himself from 
service, was convicted under 4 Geo. IV. c. 84, 
g 2, and committed. The imprisonment expired 
before the end of the two years ; but he refused 
to return to service. Held, that he had com- 
mitted a fresh offence, and could be again com- 
mitted, although he bond fide thought that he 
could not be compelled to return after impri- 
sonment.— ^nu»» V. Clarke, Law Rep. 1 Q. B. 
417. 

4. To an action of covenant for not teaching 
an apprentice, it is a good plea, that the ap- 
prentice would not be taught, and by his wil- 
ful acts prevented the master from teaching 
him.— -Ra^wwMl ▼. Mitdmn, Law Rep. 1 Ex. 244. 

See Bmbbzzlement; LA2n>L0RD and Tenant, 8. 



Mutakk. — See Tenant for Life and Remainder 

Man, 8. 
Mortgage. 

1. A mortgagee, who, holding promissory 
notes of the mortgagor as collateral security, 
has transferred the mortgage without the notes, 
will be enjoined against suing at law on the 
notes, pending a suit by the mortgagor to re- 
deem and settle the equities of the parties. — 
Walker v. Jonee, Law Rep. I P. C. 50. 

2. A mortgagor and Lis two incumbrancers 
by deed conveyed the mortgaged estates to 
trustees, to keep down the interest, and to ac- 
cumulate the surplus rent, and apply them in 
payment of th^ principal, with a final trust for 
the mortgagor, and declared that nothing in 
the deed should derogate from the rights of the 
incumbrancers, and that, after they were paid 
off, the trusts of the deed should cease. Held, 
that a subsequent judgment creditor -of the 
mortgagor could maintain a bill against all par- 
ties to the deed, and have the accounts taken 
under the deed from the time of filing the bill, 
without offering to redeem. — Jefferye v. Dick- 
vm. Law Rep. 1 Ch. 188. 

8. When a mortgagee on hearing that his 
son-in-law, the mortgagor, is about to sell the 
mortgaged property (a house occupied by the 
mortgagor) to pay the debt, wrote that he ^ 
might continue to live there without paying 
any rent, the mortgagor may redeem, on pay- 
ment of the principal with interest from the 
last day on which interest fell due, before the 
mortgagee's death. — 'Yeomane v. Wxlliame, Law 
Rep. i £q. 184. 

4. A sum of money, settled on members of a 
family, waa invested on a mortgage of a trust 
term of the family estates. In 1829, on a re- 
settlement of the estates, the subsistence of the 
term and charge was acknowledged. No inte- 
rest having in the mean time been paid, an 
arrangement was executed in 1851, by which 
the tenant for life, under the re-settlement of 
1829, acknowledged the term and charge, and 
paid interest thereon. The tenant in tail, an 
infant, was not a party. Held, that as against 
the tenant in tail, the term and charge were 
subsisting, and the statute of limitations did 
not apply.— Zaioton v. Ford, Law Rep. 2 Eq. 97. 

See Production or Documents, 2, 8 ; Solici- 
tor, 5. 
Mortmain.— iSiee Deep, 2, 6. 

Negligence. 

1. A railway was creased by a pabllc footway 
on a level, protected by gates on each side. 
There waa no watchman, and the view of the 
line was obstructed from one of the gates ; bnt^ 
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on the level of the line, it could be seen three 
hundred yards. A woman, approaching the 
line through that gate, was detained by a lug- 
gage train; and, immediately on its passing, 
crossed the line, and was run down by a train 
coming on the further line of rails. Held, that 
there was no evidence of negligence on the part 
of the company, and that a verdict against 
them should be set aside. — Stuhhy v. Landtm d: 
N. W. Railway Co., Law Rep. 1 Ex. 13. 

2. At the crossing of a railway on a level by 
a public way, at which there were gates across 
the carriage way, and a style for passengers* 
a fuot passenger, while crossing the railway 
diagonally, with head bent down, was run 
over by a train. The gates- on one side of the 
line were partly open, contrary to the provi- 
sions of statutes and the railway rules for the 
safety of carriage traffic. No gatekeeper was 
present, though no traffic was passing across, 
and a train was over due. The court refused 
to set aside a verdict against the railway com- 
pany for the injury. — Stapler/ v. London, Brigh- 
ton, and JS. Coast Railioay Co., Law Rep. 1 Ex. 
21. 

8. A railway was crossed by a public road 
diagonally, and also at the same spot nearly at 
right angles by a private way. There vas a 
gate across both the public and private ways, 
under the control of the railway company. The 
plaintiff with his cart, one evening about dark> 
being on the private way, the gate being nearly 
closed, hailed the company's gatekeeper from 
the opposite side of the railway, to know if the 
line was clear; and the gatekeeper answered, 
" Yes; come on." The plaintiff proceeded, and 
was run into by a train. Held, that though 
8 Vic. c. 20, § 47, in terms merely imposed the 
duty on the company to keep the gates closed 
across a public road, except when carriages, 
(be, shall have to cross, yet the duty was im. 
plied of using proper caution in opening them ; 
and that, as the plaintiff could not get across 
the railway without passing ihrough the public 
gate, the gatekeeper should either have opened 
or refused to open the gate ; that what he said 
was equivalent to opening the gate ; and that 
the defendants were liable. — iMnt v. London & 
N. W, Railway Co, Law Rep. 1 Q. B. 277. 

4. The staircase, leading from a railway star 
tion, was about six feet wide, had a wall on each 
side, but no hand-rail ; and had. on the edge of 
each step, a strip of brass, originally roughened, 
but now, from constant use, worn and slippery. 
The plaintiff, a frequent passenger by the rail, 
way, while ascending the stairs, slipped, fell, 
and was iigured. In an action against the oom- 
pooy for nei^ligence in not providing a reason- 



ably safe staircase, two witnesses gave as their 
opinion, that the staircase was unsafe ; and one 
of them (a builder) suggested that brass nonngs 
were improper; that lead would have been 
better, as less slippery ; and that there should 
have been a hand-rail. Held, no evidence of 
negligence for the jury. — Orafter v. M^ropo. 
litan Railway Co,, Law Rep. 1 C. P. 800. 

6. On the premises of the defendant, a sugar 
refiner, was a hole on a level with the floor, 
used for raising sugar to the different stories, 
and necessary to the defendant's business. 
When in use, it was necessary that the hole 
should be unfenced ; when not in use, it might, 
without injury to the business, have been fenced. 
Whether it was usual to fence similar places, 
when not in actual use, did not appear. The 
plaintiff being on the premises on lawful busi- 
ness, in the course of fulfilling a contract in 
which his employer and the defendant both 
had an interest, without negligence on his part, 
fell through the hole, and was injured. Held, 
that the defendant was ]\Me.-^Jndermaur v. 
Domes, Law Rep. 1 C. P. 274. 

6. The plaintiff, in passing along a highway 
at night, was injured by falling into a " hoist 
hole," within fourteen inches of the way snd 
unfenced. The hole formed part of on unfinish- 
ed warehouse, one floor of which the defendants 
were permitted to occupy while a lease was 
preparinji^, and was used by them in raising 
goods. Held, that the defendants were liable. — 
Hadley v. Taylor, Law Rep. 1 C. P. 63. 

7. The defendant exposed in a public place 
for sale, unfenced and without superintendence, 
a machine which could be set in motion by any 
passer-by. A boy, four years old, by direction 
of his brother, seven years old, placed his fin- 
gers in the machine, while another boy was 
turning the handle, and his fingers were crush- 
ed. Held, that no action could be maintained 
for the injury.— i/oii^an v. AUerUm, Law Rep. 
1 Ex. 239. 

See Cabrisb, 7 ; Mastsb and Skkvant, 1, 2. 
New Trial. — Se$ Damages, 2 ; JuaisDionoir, 8. 

NVISAXCE. ' 

1. A prescriptive right of draining into a 
stream, to the injury of the plaintiff, con be ac- 
quired, if at all, only by the continuance of a 
perceptible amount of injury for twenty years. 
^Goldsmid v, Tunbridge Wellt Improvement 
Commimoner9, Law Rep. 1 Ch. 849. 

2. Injunction granted to restrain the dis- 
charge of sewage of a town into a stream, when 
the sewage injuriously affiected the water, and 
had done so for many years ; and the pollution 
of the water perceptibly increased as new 
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faoaaes were bnilt in the town — Ooldgmid v. 
Tunbridg€ WeU$ Improvement Commianmun, 
Law Rep. 1 £q. 161 ; S. G. on appeal, Law Rep. 
lCh.S49. 

8. An injonction was granted restraining a 
local board of health from permitting sewage 
to pass through drains under their control into 
a river, to the injury of a miller residing below 
the outfall of the drains. The company did 
not stop the flow of the sewage, bnt alleged 
that they had not yet discovered means of 
deodorizing it ; that obedience to the injunction 
would be practically impossible, without stop- 
ping the sewage of the town ; that there had 
been no wilful default ; and that a sequestration 
would be useless, as the property of the Board 
was public property. SMd, that there had been 
a contempt, and sequestration was ordered to 
issue. — Spokes y. Banhury Board of ffeaith, Law 
Rep. 1 £q. 42. 

4. A canal company, empowered by its set 
of Incorporation to take water from a stream, 
then pure, but since become polluted, had been 
with its lessees (whose lease was about to ex- 
pire), indicted for a nuisance, in allowing the 
foul water to stagnate in their canal ; and judg- 
ment had been entered against the lessees, who 
had appealed. To an information against the 
company and their lessees, the company admit- 
ted the polluted state of the water, but insisted 
on their right to draw h, however foul; and 
said they should probably continue to draw it 
on the expiration of the lease. Held, that the 
appeal pending at law was not a bar to an 
injunction ; that it was no answer to say that 
the company did not pollute the water, as they 
could draw it or not, as they pleased ; nor to 
say that the informants might be left to their 
legal remedies ; nor to say that a worse nuisance 
would be created in the stream ; nor to say that 
the lessees were the active offenders, inasmuch 
as the company had set up their rights in the 
answer: and injunction was granted to com- 
iDence after eight months. — Attorney Genera', v. 
Proprietors of the Bradford Canal, Law Rep. 
2 Eq. 71. 

6. In an injunction to restrain the pollution 
of a stream, it is proper to insert the words, 
" to the injury of the plaintiff." — Linwood v. 
Stowmarket Co,, Law Rep. 1 Eq. 11, 

6. If a judgment at law has been obtained 
for a nuisance affecting real estate, and substan- 
tial damages given, an injunction will almost 
of coorse be granted to prevent the continuance 
of the nuisance. — jyiping v. St, HeUn*s SmeU- 
tug Company, Law Rep. 1 Ch. 66. 
Parol EriDEitOB. — See Carrixr, 6 ; Lkgaot, 1 ; 
Will, 6. 



Particulars. 

In an action on a life policy, the defendant 
having pleaded, that the proposals declared that 
the life insured had not had symptoms of cer- 
tain diseases, or any other complaint, whereas 
he had had symptoms of disease of the stomach, 
the court ordered particulars of the symptoms 
delivered. — MarehaU v. Emperor Atturance So- 
ciety, Law Rep. 1 Q. B. 86. 

See Patkwt. 6, 6. 

(2b be eonUnued.) 

QENEAAL CORRESPONDENCE. 

Articled Clerht — Admimon, 
To TBK Editors or Tbr Law Journal. 
Gentlemen, — I was articled in July, 1863, 
and consequently would go up for admission 
in Trinity term, 1868. Would the Law So- 
ciety, having as I understand abolished Trinity 
Term, allow me to go up for admission in Eas- 
ter Term in that year ? I have myself come 
to the conclusion that they would, from a few 
remarks of yours in the Law Journal of 1865, 
page 192. 

It would be too bad to throw a great num- 
ber of us back for four or five months. An 
i early answer will oblige several 

Law Students. 



[Our information leads us to think that such 
a conclusion is incorrect The Benchers have 
in this case no discretion, and cannot, as they 
can in some cases, permit a clerk to go up for 
examination before his time is out, and even 
when they can exercise their powers in favor 
of the student, he cannot be sworn in until his 
time is fully up. Tou could not therefore, 
unless we are misinformed, go up either for 
examination or admission until Michaelmas 
Term.— Eds. L. J.] 



Appoinimeni of Official Asngnecs. 
To the Editors or thk Law Journal. 

Gentlemen, — Just before the publication of 
your article in the last issue of the U. C. Law 
Journal, a question of some importance upon 
the subject referred to, came up, as questions 
do very frequently arise, upon which I should 
like to see some discussion in your Journal. 

The creditors prosecuting a compulsory pro- 
ceeding by attachment in insolvency, applied 
to the judge of the County Court here, under 
the 18th sub-section of the 8rd section of the 
Insolvent Act of 1864, for an order appointing 
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a meeting of creditors to be held before the 
judge of and in apother countj. Our judge 
did not refuse, but granted the order as asked 
fbr, intimating, however, that although he was 
avi^are some other county judges had made 
similar appointments, he himself entertained 
grave doubts as to its legality, for that the 
words of the 18th sub-section failed to satisfy 
him that he was at liberty to impose such a 
duty upon the county judge of another county, 
or that tho duty could be discharged at all by 
any one out of the county where the proceed- 
ings were being carried on; that there was 
nothing in the statute to require the judge of 
the other county to discharge the duty, and 
he might well say, upon such an appointment 
being made for him, that his own appoint- 
ments were all that he could reasonably be 
supposed to keep, and that the duties of his 
own courts were all that he could attend to. 

At a subsequent day, the plaintiflf's solici- 
tor, not wishing to risk a large estate upon 
so doubtful a question, got the appointment 
changed, ordering the meeting to be held be- 
fore the judge here. In a subsequent case, 
a similar order to the first was asked for, 
appointing the meeting to be held in a distant 
city, before another judge, when the judge of 
this county, having more maturely answered 
the question, refused, decidedly, to grant the 
order, and referred to the words of the inter- 
pretation clause of the act; that is, the 4th 
sub-section of the 12th section, as explaining 
the words, " The Judge,'' and the words, "or 
any other Judge'* (where they respectively 
occur) in the 18, 14, 17, 18, 19, 20, 21, & 23rd 
sub-sections of the same act That by the 4th 
sub-section of the 12th section, those words, 
as applicable to Lower Canada, may be under- 
stood, because it is well known that the judges 
of the Superior Courts of Lower Canada have 
not merely jurisdiction over a county, for there 
are several Superior Court judges having juris- 
diction equally over the same section or terri- 
tory, which is not the case in Upper Canada, 
unless there is a junior judge in the same 
county with the senior judge ; that the juris- 
diction in Upper Canada is purely local, con- 
fined to one county, held only by resident 
judges, and that, therefore, whilst the words 
" any other Judge" may mean a junior or a 
deputy judge of the $ame county, they could 
not be intended to mean a judge of the County 
Court of another county, because he could not 



by any reasonable intendment be held to be 
the judge of the County Court of the county 
in which the proceedings are carried on. 

And again, that supposing the 13th 8ub~ 
section might authorize the meeting of credi- 
tors to take place before such other judge, 
that " other Judge" could only take the advice 
of the creditors upon the appointment of an 
official assignee; he could not appoint the 
assignee, because the 14th sub-section pro- 
vides that " at the time and place appointed, 
and on hearing the advice of the creditors 
present upon oath," Ac, " The Judge" (and 
not the ** other Judge'') shall appoint, &c. * * * 
and if the creditors are not unanimous, then 
^' the Judge" may appoint, &c 

Our judge maintains that the words " The 
Judge" can only mean such judge as the inter- 
pretation clause points out, and that the 17th 
and subsequent sub-seetions of the 8rd section 
prove this position. 

Will you, Messrs. Editors, favour us with 
your views on this question, or invite the cor- 
respondents of the U, C, Law Journal to dis- 
cuss it, because it is said that the whole *^*^Bar'^ 
of the city of Hamilton are unanimous in an 
opinion adverse to that entertained by the 
judge and bar here. 

Oblige, 

Yours respectfully, 

A SUBSCMBSR. 

20th February, 1867. 



[We have not at present time to devote to 
the consideration of the subject above referred 
to, but we should be glad in the mean time to 
hear from those who may have had occasion 
to investigate the point, which is, we believe, a 
new one and of great importance.] — Eds. L. J. 

APPOINTMENTS TO OmCE. 

N0TARII8 PUBLIC 

JOHN OOYNB, of Bramptoo, Bnulre, Barriater^iUir, to 
be s Notinr PatUo tut Upper GumIa. (OftEeCtod 23rd 
Febniai7,lM7.) 

JOHN MoKlNDSEY, of BoChweil, Ksqoire, Attoroey-et- 
lAw, to be ft Notjiry Publle for Upper CeiiAd». (Gantted 
28rd Febroary. IM7. 



OOBONEB. 



OABBL ELSWORTH MARTIN, of Undflij, Jteiulre, 
M.D.. to be an Asaodate Ooroner ibr the Oonnty of Yietorla. 
(GftMited SSrd Febriiaor, 1807.) 



TO COARESPONDENTS. 



*'Law Stito.'vt" — " a 6vb8 txnK** — Under **OeMnl 
Oorreepon deuce." 
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CONTEMPT OP COURT IN LOWER 
CANADA. 

Our professional brethren in the Lower Pro- 
TiDce may be congratulated, if such a subject 
can be the subject of congratulation, upon the 
Terj thorough knowledge they must almost 
necessarily have acquired lately of that branch 
of legal lore known as Contempt of court 
The subject is somewhat extensire, using the 
term in its general sense, but in the sense in 
which it has come so prominently before the 
]>eople of Lower Canada, it is happily little 
heard of. 

In fact so little does It affect us in this part 
of the Dominion of Canada, that it would 
seem unnecessary to notice it, but we cannot 
well ignore what is taking place in legal mat- 
ters within the courts of Lower Canada, parti- 
cularly where the points inyoWed are not in 
their nature of a character having reference to 
that pert of its laws which have no bearing 
Bpon ours. 

The Ramsay contempt case, as it is called 
in Lower Canada, has again entered its ugly 
appearance in court This time in a Court of 
Error and Appeal, under the name of Bamioy 
plaintiff in error v. I%0 Queen^ defendant in 
error, on a writ of error from a judgment of 
Mr. Justice Dmmmond, holding the Court of 
Queen's Bench, Crown side, at the last term of 
the courts for the district of Montreal, on a 
rule for a contempt of the Court of Queen's 
Bench by Mr. Ramsay, in publishing two arti- 



cles in the Mcntrtal GautU of the 27th and 
29th of .August last* 

It was submitted, amongst other things, by 
the plaintiff in error, that, as no man can be a 
judge in his own cause, and as Mr. Justice 
Drummond was himself the complainant, he 
was precluded from sitting or giving any 
judgment on the rule. Before going into 
the merits of the case, Mr. Ramsay objected 
to the competency of Mr. Justice Drummond 
to sit in the case, on the grounds that he gave 
final judgment in the court belo% and that he 
was the party complainant in this case ; but the 
court were, and we should think very properly, 
unanimously against him on these points. 
The first point was urged under the wording of 
the statute, and the second bore an impres- 
sion of reason, owing to the unhappy manner 
in which the judge had conducted himself 
throughout the proceedings antecedent to this 
appeal. 

Mr. Ramsay, on same day, applied, with tho 
consent of the Attorney-General, for leave ta 
appeal to the Privy Council. This being re- 
fused (Mondelet, J., dissenting,) he moved, 
with tiie like consent, to discharge the inscrip- 
tion, contending that the court could not inter- 
fere, that the Crown was dominuB litis; that 
it had been declared by the court that morn- 
ing that it was not Mr. Justice Drummond ; 
that it was the Queen, who was represented by 
the Attorney General, (citing Ths Queen v. 
ffoweSy 7 A. & E. GO.) The court, however, 
refused to recognise the right of the Attorney 
General to abandon a proceeding for contempt 
(Mondelet, J., dissenting). Leave to appeal 
firom this was also refused. 

The question then remained to be discussed, 
whether or not a writ of error would lie 
from a judgment for contempt The court 
was not unanimous upon this point, the ma- 
jority holding that it would not, and Mon- 
delet, J., thinking that it would, and arguing 
forcibly enough the impropriety of the same 
individual being; as he might be, he contended 
in cases of this kind, the accuser, witness and 
judge, and his judgment final and irreversible. 
But we think he travelled out of the record, 
. and his remarks favoured of what is vulgarly 
termed ** claptrap" when he said, *^ For my. 
self I want no such privilege ; not only as a 
citisen but as a judge I invite the scrutiny of 
the public eye. If I am honest, I have nothing 

•Beep.SU.G.T^J.,N.S.28a. 
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to fear ; and if I am dishonest, the sooner I 
am found out the better.** 

But whilst upholding the right of free judg- 
ment and fair criticism as to the acts and con- 
duct of persons holding judicial positions, we 
must be very watchful that such criticism it 
fair, and not pushed to such lengths as to bring 
the judicial ofBce, as distinguished from the 
individual holding that office, into contempt, 
and that remarks should not be made, which, 
however true they may be in themselves, are 
calculated to diminish the respect due to the 
laws, or to lessen the confidence of the public 
in their due and just administration. 

Whilst admitting the apparent impropriety 
urged by Judge Mondelet, as to the same 
person acting in a variety of capacities, it is 
equally clear that Judge Badgley went to the 
root of the matter when he said, ** Arguing 
from the mere reason of the thing, it is a plain 
consequence, that contempts would necessarily 
fail of their effect, and the authority of courts 
of justice would become contemptible, if their 
judgments could in such matters be subjected 
to revision by any other tribunal." The same 
view of their matter was years ago taken by 
that eminent jurist, Chancellor Kent, (referred 
to by the Lower Canada Law Journal^ from 
which we take it,) when, in criticising a pro- 
posed penal code for Louisiana, which contain- 
ed a provision for the trial of matters of con- 
tempt by a jury, he said, ** Un^er such a state 
of law, no one would be afraid to offend; the 
delay of punishment and the manner and 
chances of es^^aping it, would disarm the ex- 
pected punishment of all its terrors, nor could 
the insulted court or judge ever think of the 
attempt to cause the infliction of punishment 
under so many discouragements. It would be 
idle for the law to have the right to act, if 
there be a power above it which has a right to 
resist In crilninal matters penal law must 
enforce satisfaction for the present acts and 
security for the future; in other words it inu9t 
liaite a remedy and a penalty. How oouM 
there be either a remedy or a penalty, if the 
judgment of contempt was subject to reriew 
by any other tribunal.** 

Apart (rom this, the weight of authority ap- 
pears to be against the allowance of any app^ 
in matters of contempt, and such was the ojn- 
nion of the court in the present case; and bo the 
matter stands at present, unless indeed, as is 
remarked by our Lower Canada contemporary, 



the Judicial Committee of the Privy Council 
see fit to entertain an appeal from the judgment 
of the court For our part, indeed, we hope that 
this unpleasant episode respecting legal life in 
this Canada of ours may not be further agitated 
in the English courts, and that however inter- 
esting the points in dispute may be in them- 
selves, they may be considered settled as they 
now stand. 

That such a state of things as have resulted 
in the ca'u$e telehre of Baffuay, plaintiff in 
error, v. The Queen^ defendant in error, ex- 
hibits, could not well occur in this part of 
Canada, we may well be thankful for. That 
such a boast may be as true of the future as it 
has been of the past, should be the constant 
aim and exertion of all those, who, on .the 
bench or at the bar, or in the study of the 
laws, desire the welfare of their country. The 
heritage lell to us by those able, courteous? 
and high-minded men who set the standard of 
the profession in Upper Canada cannot be too 
highly prized ; and he who first, whether by 
his conduct on the bench or at the bar brings 
discredit upon their teaching, will, we doubt 
not, meet the universal contempt, which such 
conduct would deserve. 

The Bench of Lower Canada is not (with 
some honourable exceptions) what it ought 
to be. The conduct of Lower Canada judges 
has, on more than one occasion, caused Cana- 
dians to blush; and we regret to say that 
people abroad know no distinction between 
the Bench of Upper and Lower Canada, and 
so in their ignorance cast upon the Bench of 
Canada, the obloquy which appertains to that 
of the Lower Province alone. 



The prosecution of Governor Ejrre in Eng- 
land appears to have come to nothing, the 
Gh*and Jury having thrown out the bill. The 
address to that body by Chief Justice Erie is 
said to have been an effort worthy of that 
learned judge, and to have occupied some six 
hours in its delivery. The necessity for the 
protection of persons acting honestly in the 
difficult position such as that in which this 
well abused Cbrereor was ph^ed has had its 
proper weight 



Our readers will observe that Mr. Harrison's 
Municipal Manual has been completed, and is 
now ready for delivery in a bound form. 
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ORDERS OP COURT OP CHANCERY. 

The following Orders were promalgated on, 
»iid bear date the Ist iVpril, 1867. 

1. Every paper to be filed in the office of the 
Registrar at Toronto is to be distinctly marked 
St or near the top or upper part thereof, on the 
outside, with the name of the city or town in 
which the bill is filed; and the Registrar is 
not to file any paper which is not so marked. 

2. In ordinary suits for foreclosure or sale 
against infant heirs or devisees of the mort- 
gagor, or of the assignee of the mortgagor, 
where no defence is set up in the infantas 
Answer, the cause is not to be set down to be 
heard in Court by way of motion for decree ; 
but after the infantas answer is filed, or after 
the time for filing the same has expired, the 
plaintiff is to file affidavits of the due execu- 
tion of the mortgage, and of snch other facts 
and circumstances as entitle him to a decree, 
and is to apply for the decree in Chambers, 
upon notice to the infanOs solicitors. 

8. A defendant may claim, by answer, any 
relief against the plaintiff which such defen- 
dant might claim by a cross bill. 

4. All exhibits put in at the hearing of a 
cause, are to be marked thus : *^ In Chancery 
[sfiart title]. This exhibit (the property of 

) is produced by the plaintiff {or de/M- 

dant C.^ M the ease nuiy he\ this day of 

, 1 86-. A. B." (the Eegietrar or Deputy- 

BegUtrar. ) 

5. Every decree or order is to be bespoken, 
and the briefs and other documents required 
for preparing the same are to be left with the 
Judges' Secretar}% within seven days afler 
the decree or order is pronounced or finally 
disposed of by the Court 

6. In case «ny decree or order is not bespo- 
ken, and the briefs and other documents are 
not left within the time prescribed by the 
next preceding rule, the decree or order :s not 
to be drawn up without leave being obtained 
on an application in Chambers. 

7. The plaintiff, on applying for a decree on 
prsDcipc, is to produce to the Registrar an 
office copy of the bill, in addition to the papers 
required by Order 4 of the General Orders of 
10th January, 1863. 

8. Decrees, Special Orders and Reports are 
to be divided into convenient paragraphs, and 
such paragraphs are to be numbered consecu- 
tively. 

9. Upon every office copy of a decree served, 
pursuant to section 2 of Otder 6, of the Geneml 
Orders of June, 185S, there is to be endorsed 
a memorandum in the form or to the effect 
following, that is to say : ^* Take notiee, that 
from the time of the service hereof yon (or, 
4U the eaee may be, 4he w/ant or penon of 

' fKn$9und mind) wiL be beund by the prooeed- 
ings in this cause in the same manner as if you 
(cr the eaid if\fant or pereon qfum$mmd mind) 
had been originally made a party to the suit ; 



and that you (or the said- infant or person of 
unsound mind) may, upon service of notice 
upon the plaintiff, attend the proceedinrs 
under the within decree ; and that you {or Ae 
said it\fant or person of unsound mind) may, 
within fourteen days after the service hereof 
apply to the Court to vary or add to the said 
decree. A. B., ot the City of Toronto, in the 
County of York, Plaintiff's Solicitor." 

1 0. Where any person req aired to be served 
with an office copy of a decree, pursuant to 
section 2 of Order 6 of the General Orders of 
June, 1858, is an infant, or a person of unsound 
mind not found so by inquisition, the service 
is to be effected upon such person or persons, 
and in such manner as the Master before whom 
the reference under the decree is being prose- 
cuted shall direct 

11. At any time during the proceedings 
before any Master under a decree, the said 
Master may, il he thinks fit, require a guar- 
dian ad litem to be appointed for any infant^ 
or person of unsound mind not found so bj 
inquisition, who has been served with an office 
copy of the decree. 

12. Guardians ad litem for infants or per- 
sons of unsound mind not found so by inqui- 
sition, who shall be served with an office copy 
of a decree, are to be appointed in like manner 
as guardians ad litem to answer and defend 
are appointed in suits on bill filed. 

13. Trustees, agents, and other persons in 
a fiduciary situation, are not to bid under the 
general order giving parties liberty to bid; 
but liberty in the case of such persons is only 
to be obtained on a npecial application. 

14. Upon every order of revivor served ia 
pursuance of the order of 6th June, 1869, 
there is to be endorsed a memorandum in the 
forn^ or to the effect following, that ia to say: 
**Take notice, that if you desire to discharge 
this order, you must apply to the Court by 
motion or petition for that purpose, within 
fourteen days after the service hereof upon 
you. The original bill in this cause is filed in, 
the office of the Registrar {or Deputy Rcgifl- 

trar) at ;** and if the service is* after a 

decree directing a reference to a Master, add, 
**and the reference under the decree in this 
cause is being prosecuted in the office of the 
Master, at r 

15. No certificate for an increased counael 
fee^ or for two counsel fees, is to be granted 
ex parte^ unless the certificate is applied for 
within thirty days after judgment is given. 
Any application afterwards is to be on notice^ 
and at the expense of the party applying. 

16. To seoure uniformity of taxation, ne 
bill of ooBtB exceeding fSO is hereafter to be 
taxed hytk» Aoeoantant,' Registrar, or Judges* 
Secretary, except in cases orf decrees on prae- 
cipe, and under the second of these Orders, 
where them is no ref^ence; and any costs 
heretofoi^ direeted to be taxed by the Accoon- 
Unt, Registrar, or Judges* Secretary, are to be 
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taxed by the Taxing Officer, if the amount 
claimed exceeds that sum, notwithstanding 
anything to the contrary in the order in that 
behalf contained. 

17. Where tnro or more defendants defend 
by dififerent Solicitors under circumstances 
that^ by the law of the Court, entitle them to 
but one set of costs, the Taxing Officer, with- 
out any special order, is to allow but one set 
of costs; and if two or more defendants 
defending by the same Solicitor separate un- 
necessarily in their answers, the Taxing Offi- 
cer is, without any special order of the Court, 
to allow but one answer. 

18. When, after the date of this order, a 
guardian <id liten is appcnnted on the applica- 
tion of the plaintiff to an infant, or to a person 
of unsound mind not so found by inquisition, 
no costs are to be taxed to the guardian ; but 
in lieu thereof, the plaintiff is to pay to the 
guardian a fee of $15, and his actual disburse- 
ments out of pocket ; and the plaintiff, in case 
he is allowed the costs of the suit^ is to add to 
his own bill of costs the amount he so pays. 
But the Court may, in special cases, direct the 
allowance of taxed costs to a guardian ad litem. 

These Orders are to come in force on Monday, 
the 8th day of April, instant 

P. M. Vankouohnet, C. 
0. Mow AT, V. C. 



SELECTIONS. 



TESTLMONY OP PERSONS ACCUSED OF 
CRIME. 
On the twenty-sixth day of May, 1866, the 
Legislature of Massachusetts enacted, that, 
" in the trial of all indictments, complaints, 
and other proceedings against persons charged 
with the commission of crimes or offences, the 
person so charged shall, at his own request, 
but not otherwise, be deemed a competent 
witness ; nor shall the neglect or refusal to 
' testify create any presumption against the 
defendant'' In these few words, with very 
little discussion and with no great amount of 
inquiry, the Commonwealth of Massachusetts 
enters upon what to some appears merely An 
experiment, and to others a thorough revolu- 
tion, in the administration of criminal law. 
Whether it should be designated as an experi- 
ment or a revolution, it cannot be said to have 
been called for by any generally acknowledged 
necessity, or to be intended for the purpose of 
Teforming any practical abuse or defect that 
had been a matter of general complaint On 
the contrary, if there oas been any one thing 
in which the old rules of the oommon law were 
successfiil in their practical working, it was in 
the protection of persons aocused of crimes 
aeainst the danger of being unjustly conyicted. 
Here, if anywhere, wm to be found a justifi- 
cation of the cry of the old barons, ''Nohmiu 
Ug€9 AngUm mutare.'^ It is a just and well- 



founded boast of the common law, that, under 
its humane proTisions, the risk of conyicting 
a man of a crime of which he is not guilty is 
reduced to its very lowest expression. 

Under the law of Massachusetts, as it ^tood 
until May 26, 1866, the great practical^efenoe 
of every person accused^ of a crime was, first 
the presumption of his initt»cence ; and second- 
ly, the certainty that he could not be com- 
pelled to furnish evidence against himself. 
The law not only presumed him to be inno- 
bent, but allowed him to keep his own secrets. 
He was not called upon to explain any thing, 
or to account for any thing. He was not to be 
Bubiect to cross-examination. He had nothing 
to do but to fold his arms in silence, and leave 
the prosecutor to prove the case against him 
if he could. The penitentiary could not open 
" its ponderous and marble jaws^' to devour 
him, unless his guilt was made out affirma- 
tively beyond reasonable doubt The verdict 
of ** Not guilty" was perfectly understood to 
mean precisely the same as the Scotch verdict 
of "Not proven." No better protection to 
innocence could ever be devised. The only 
reasonable reproach ever urged against the 
system has been that it sometimes let the 
guilty escape. 

It will be found, we think, on examination, 
that this experiment, or this revolution (which- 
ever term may best describe this new statute ), 
must inevitably and very greatly impair both 
of these defences against a criminal prosecu- 
tion. It substantially and virtually destroys 
the presumption of innocence ; and it compels 
an accused party to furnish evidence which 
may be used against himself. 

If the statute merely provided in general 
terms that the person ^^ charged with any crime 
or offence should be deemed a competent wit- 
ness" on the trial of the indictment, its cruelty 
and injustice would be manifest st once. No 
man can doubt that it would be utterly un- 
constitutional, and would be held to be so, in 
all the courts, without evcoi the slightest hesi- 
tation. It is for this reason, that the statute 
contains the fallacious and idle words, ''at his 
own request, but not otherwise," and the 
equally idle and fallacious words, that *' his 
neglect or refusal to testify shall not create 
any presumption against the defendant" We 
take the liberty to call these words " idle and 
fallacious," because the option which is given 
to the accused party is practically no option at 
all. In its actual workings, it will be found 
that this new statute will inevitably compel 
the defendant to testify, and will have substan- 
tially the same effect as if it did not go through 
the mockery of saying thst he might testify if 
he pleased. 

Let us suppose that a person is on trial on a 
criminal chaive, and that the same evidence 
which was sufficient to cause the Grand Jury^ 
to find a true bill Apinst him is brought for- 
ward at the trial There will be some plausi- 
bility in the evidence ; otherwise, no bill would 
have been foind. There will be some show 
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of a case against him. The court, the prose- 
cutor, the defendant, and the jury all under- 
stand that he ean testify if he wiH. In fact, it 
is difficult to see how the presiding judge can 
possibly aToid informing him (if he is without 
counsel) of this privilege which the law gives 
him. How can he possibly do otherwise than 
testify ? How can he be silent ? Or, if he 
should see fit to be silent, of what practical 
value to him will be the presumption of inno- 
cence ? How can the jurors avoid the feeling 
that the reason why he does not testify is 
because he cannot explain the suspicious ap- 
pearances of his case, and because he dares 
not subject himself to the risks and perplexi- 
ties of a cross-examination ? If he has counsel, 
it is, if possible, even worse and worse ; for 
the feeling will be that his counsel are afraid 
to put him on the stand. It will be found, in 
practice, that the defendant, in every case in 
which there is any apparent plausibility in the 
charge, will, " at his own request,'' be made a 
witness; and the request will be made because 
he cannot help it. He will volunteer under 
the strongest compulsion, under a necessity 
that is wholly irresistible. The moment he 
takes the stand as a witness, the presumption 
of innocence, that bridge which has carried 
thousands safely across the roaring gulf of the 
criminal law, is reduced to a single and a very 
narrow plank, — he must then stand or fall by 
the story which ho can tell. 

But it will be said, that the statute provides, 
in express termn, that his neglect or refusal to 
testify shall not create any presumption against 
him. This is an attempt, on the part of the 
Legislature, to cure the inhumanity of the 
*" experiment," and would answer the purpose 
admirably if it could be done by any amount 
of '^provided, nevertheless." The difficulty 
is, that the jurors all know that the defendant 
has the privilege Cas it is called) of making 
himself a witness if he sees fit ; and they also 
know that he would if he dared. They- will, 
and they must, draw every conceivable infe- 
rence to bis disadvantage if he do not His 
neglect or refusal to testify will, and inevitably 
must, create a presumption against him, even 
if oveiy page of the statute-book contained a 
provision uat it should not The statutes 
might as well prohibit the tide from rising, or 
try to arrest the course of the heavenly bodies, 
as to prevent a juror from putting upon the 
defendant's silence the only interpretation that 
it will bear. The juror cannot fail to see that 
the defendant must know whether he is guilty 
or not; must know all about his own connec- 
tion with the case ; must know where he was 
and what he was doing at the time in contro- 
versy ; must be able to explain every thing 
that bears agidnst him; must be not only 
ready, but most eager, to do so, if he is in fact 
innocent of the chiuige, and yet that he refhses 
to do so. There is but one construction to be 
put on such refusal ; and no statute can be 
devised that will prevent that constraotion 
from having its full efiect 



The inevitable eflfect of the statute will.be, 
that, ** in the trial of all indictments, com- 
plaints, and other proceediags against persons 
charged with the commission of crimes or 
offences," the defendant will request to be him- 
self a witness. This will be the invariable 
course of things in every criminal case whidi 
makes any show of plausibility, or exhibits 
evidence of any force or weight* at all against 
the defendant The necessity which has been 
pointed out will press equally and irresistibly 
on all. The innocent will be ready and the 
guilty will be compelled to ask the privilege, 
and all will use it Passing over the question 
(though by no means a trivial one) of what 
value testimony will be that is given under- 
such fearful and overpowering temptation to 
perjury, let us ask attention to the predica- 
ment in which a guilty man will be found.' 
Suppose the evidence against him to be formid- 
able, he may understand, or be advised, that 
silence would be better for him than anything 
he can possibly say ; yet under the pressure 
of this terrific statute, he must go upon the 
stand as a witness. Ruin stares him in the 
face if he do not ; and, if he does, what becomes 
of the constitutional provision that no man 
shall be compelled to furnish evidence against 
himself? Can he decline to answer on Uie 
ground that his answer might tend to criminate 
him ? Has he not thrown overboard all his 
defensive armour ? Is he not to be stretched 
on the rack of cross-examination ? Will not 
all his secrets be wrung out of him by the tor- 
ture of question after question ? Plainly, the 
result must be that he will be compelled either 
to furnish evidence against himself, or to defend 
himself by lies ''gross as a mountain;" an 
alternative to which the Constitution gives us 
no right to subject even a felon. We then 
should see the spectacle of smooth, ingenious, 
and plausible liars wriggling ingeniously, and 
perhaps with success, out of the toils in which 
clumsier, and perhaps better, men are hope- 
lessly involved. 

It is occasionally said, however, that it is of 
no consequence, or, on the whole, it is a good 
result rather, if the new statute fkcilitates the 
conviction of the guilty, and diminishes their 
chance of escape Is it rights however, to com- 
pel the guilty to furnish evidence against them- 
selves ? Are we so fond of perjury, that we 
insist on forcing every nian wlio really does 
not wish to go to the penitentiary or house of 
correction, and yet is ^ilty, to swear ^at he 
is innocent f Is not his plea of " Not guilty" 
enough ? It is idle, however, to waste words 
on this part of the case. The Constitution 
says that no man shall be required to furnish 
evidence against himself. The statute, practi- 
cally and in its effect, compels the gailty man 
either to furnish evidence against himself, or 
resort to a refuge of lies. 

But suppose the defendant to be innocent 
He may be wholly innocent of the particular 
crime laid to his charge, and yet very fiur short 
of being a saint or an angeL He may hav» 
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the yillain has expired, would be to a medieal 
reader. It may be assumed, in the beginning, 
that the virtuous is always unjustly accused ; 
and that it is morally certain that a new wit- 
ness will appear before the trial is over, or, 
what is more probable, that the murdered man 
will turn up just before the word " Guilty" is 
pronoun<yed by the foreman. 

A good instance of the first class, and the 
work of fiction in which we are brought face 
to face most directly with the law, is Warren's 
" Ten Thousand a Year." Here we hare bar- 
risters and attorneys without number, their 
characters described, and their conversation 
given, an account of a most interesting trial, 
and the whole composed by a barrister of ex- 
cellent stand ng, and himself the author of an 
admirable work on the study of the law. Yet, 
wonderful to say, the whole point of the plot 
turns on law which cannot be held otherwise 
than bad. The book is so well known, that 
we need but refer in the fewest possible words 
to the plot : Tittlebat Titmouse, a vulgar and 
illiterate counter-jumper, is suddenly informed 
by the firm of Quirk, Gammon, k Snap, a trio 
of rascally attorneys, that he is the rightful 
owner of a property of £10,000 a year, now 
held by another. An action is brought, and 
the cause of ^* Doe on the demise of Titmouse 
V. Jolter'^ comes on to be heard at the York 
Assizes before Lord Widdrington, Lord Chief 
Justice of the King's Bench, and a special jury. 
For the plaintiff appear Mr. Subtle, Mr. Quick- 
silver, and Mr. Lynx. For the defendant, Mr. 
Attorney General, Mr. Sterling, Mr. Ghrystal. 
According to the author's system of nomen- 
clature, the counsel's powers shine forth in 
their patronymics (if this latter title is not a 
misnomer). The case depends upon the descent 
from a common anccster, and on the following 
pedigree : — 

Dbsulixciok. 

, ^— ^ — 

Harry D. 



Qurl 



riMD. 



Stephen D. 



Geoffrey D. 



A female de»cendant 

ntarrlas Gabriel 

Tittlebat Thmon^e, ttarongh 

whom plaintiff claimt. 



A female 

Awcendnnt 

marrle* father 

of defendant. 

The history of the pedigree is this : Of old 
Dredlington's sons, the eldest, Harry, had 
taken to wild courses, gone to the Jews, and, 
to obtain money, had conveyed his inheritance, 
his father still living, to one Moses Aron. The 
second son, Charles, had lived more quietly, and 
died leaving two sons, Stephen and Geoffrey. 
Stephen had followed his uncle Harry's ex- 
ample, entered the navy, and died, it was 
thought, without issue. Geoffrey thus suc- 
ceeded, and, for greater precaution, took an 
assignment of the conveyance of his uncle 
Harry to Aron. Under him the defendant 
claimed. 

The plaintiff's case was to show tliat Stephen 
had left issue. It was proved that he had 
married a woman of low rank, just before going 



to sea, by whom he had a daughter, who was 
the mother of the plaintiff Here the plaintiff 
rested. The defendant's title, then, depended 
only on the conveyance of Harry to Moses 
Aron, during the lifetime of his father, which, 
it was conceded, was invalid even by estoppel ; 
but^ on the evening before the trial, the defen- 
dant's attorney discovered a deed from old 
Dredlington to Geoffrey confirming the con- 
veyance made by Harry. 

The story of the trial is told with much cir- 
cumstance. The opening of counsel and the 
evidence are given in detail. Harry's convey- 
ance is well known to all parties, but is little 
relied on because made during his father's 
lifetime. The deed of confirmation comes like 
a thunder-clap, and is to decide the case. It 
is an ancient deed over thirty years of age. 
Its custody and possession are satisfactorily 
accounted for. No question is raised as to the 
handwriting. It is about to be admitted, when 
Mr. Lynx, true to his name, discovers an 
erasure in a material part Let us quote Mr. 
Warren, " The plain fact of the case was this, 
— the attorney's clerk, in copying oat the deed, 
which was one of considerable length, had 
written four or five words by mistake ; and, 
fearing to exasperate his master by rendering 
necessary a new deed and stamp, and occasion- 
ing trouble and delay, neatly scratched out the 
erroneous words, and over the erasure wrote 
the correct ones." After argument, the deed 
was not permitted to be placed in evidence, 
and the plaintiff had a verdict for his estate 
worth $50,000 a year. This, then, is the 
turning-point of this legal novel, written by a 
lawyer, elaborated with great effect, and, after 
all, on the face, is now, and was then, undoubt- 
edly bad law. Here was an ancient deed over 
thirty years old, the signatures undented, the 
possession proved, with an erasure in a hand- 
writing the same as the rest of the deed, and 
yet it was not allowed to go to the jury, but 
was peremptorily ruled out. We do not think 
such law can be found in the books, whether 
new or old. The trial is represented as taking 
place in the early part of the nineteenth cen- 
tury. For old law hear my Lord Coke: — 
"JS^ Secondly, of ancient time, if the deed 
appeared to be rased or interlined in places 
material 1, the judges adjudged upon their view 
the deed to be voyd. But, of latter daies, the 
judges have left to the jurors to try whether 
the raising or interlining were before the deli- 
verie." Lord Campbell, in Doe v. Catomore, 
16 Q. B. 745, sustains this view ; so do the 
Supreme Court of Massachusetts in Ely v. 
Ely, 6 Gray, 489, and Mr. Greenleaf and Mr. 
Sarkie in their treatises on Evidence. The 
question is undoubtedly one of fact, to be left 
to the jury ; and though some contrariety of 
opinion has arisen as to the proper instructions 
to be given to them as to the burden of proof 
and the presumptions of law arising, there is 
no respectable authority that we are aware of 
for entirely rejecting the deed as incompetent 
evidence on account of an alteration. The 
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Supreme Court of Massachusetts, while they 
admit that the alterations may be of such a 
character that the party claiming under the 
deed may rest on the paper itself, deny that 
there is any presumption of law that the alte- 
rations were made either before or after. Lord 
Campbell, on the other hand, thinks there is 
a presumption that they were made before the 
execution, because the presumption always 
is against fraud ; so there can be no doubt that 
the question is for the jury, and that the turn- 
ing-point of this famous novel is bad law. We 
are told, with much circumstance, that a rule 
to show cause was obtained, and that, after 
solemn argument, the ruling of the chief jus- 
tice was sustained in bane; but this only 
makes the matter worse. 

There is much more of legal matter that is 
entertaining in the book. The legal charac- 
ters are well described, the legal jokes told 
with gusto; and there is scarce a page on 
which s^me reference is not made to deeds, 
courts, or conveyancing. We must content 
ourselves with copying the description of Mr. 
Weasel, a celebrated pleader : — 

" He waa a ravenoas lawyer, darting at the 
point and pith of every case he waa concerned in, 
and sticking to it just as would his bloodthirsty 
namesake at the neck of a rabbit. In law he 
lived, moved, and had his being. In his dreams, 
he was everlastingly spinning out pleadings which 
he never could understand, and hunting for cases 
which he could not discover. In the daytime, 
however, he was more successful. In fact, every 
thing he saw, heard, or read of, wherever he was, 
whatever he was doing, suggested to him ques- 
tions of law that might arise out of it. At his 
sister's wedding (whither he had not ^one with- 
out reluctance), he got into a wrangle with the 
bridegroom, on a question started by himself, 
whether an infant was liable for goods supplied 
to his wife before marriage; at his grandmother'a 
funeral, he got into an intricate discussion with a 
proctor about bona notoMia, with reference to a 
pair of horn ppectadea, which the venerable de- 
ceased had left behind her in Scotland, and a 
poodle in the Isle of Man ; and,' at church, the 
reading of the Parable of the Unjust Steward set 
his devout, ingenious, and fertile mind at work 
for the remainder of the service as to the modes 
of stating the case now-a^days against the offender, 
and whether it would be more advisable to pro- 
ceed civilly or criminally, and, !f the former, at 
law or in equity." 

With this we must dismiss ** Ten Thousand 
a Year*' without reference to more of its law, 
except to say, that it turns out that the mother 
of T. Titmarsh, Esq , was already /«»w covert 
when she espoused his father. Consequently, 
that gentleman, after going through a variety 
of entertaining adventures, spending many 
thousand pounds, becoming a member of the 
House, and marrying an earl's daughter, re- 
verts to his former obscurity ; and being knock- 
ed on the head in the futile attempt to recover 
a loan from an Irish baronet, ends his days 
peacefully in an asylum. Thus Mr. Warren's 
mistake in law makes one of the cleverest 



novels on the shelves, has amused vast quan- 
tities of readers, and will not, we surmise, cor- 
rupt the ancient fountains to any very alarm- 
ing extent 

Worth noticing as another good fiction, with 
a plot turning on law, is George Eliot's last 
novel, "Felix Holt, the Radical." Were this 
the title of an American novel of the present 
year, one might expect, if told there was law 
in it, to read some profoithd constitutional dis- 
cussion, and to find some new and startling, if 
not very bad, law laid down ; but, as the work 
was written on the other side of the water, we 
simply have before us a point of old real-estate 
law, which might well have found its place in 
the Year-Books. The law in " Felix Holt," 
not stated in precise legal phrase, is this : John 
Justus Transome, being the owner of certain 
estates a hundred years before the commence- 
ment of the story, made a conveyance, "entail- 
ing them, while in his possession, on his son 
Thomas and his heirs male,'*' with remainder 
to the Bycliffes in fee." His son Thomas, " a 
prodigal," in his father's lifetime and without 
his father's consent, conveyed his interest to 
a cousin named Durfey, a lawyer, who appears 
to have entered upon the death of John Justus, 
the father, and assumed the name of Transome. 
One of the descendants of this Durfey, Harold 
Transome, being in possession, the plot turns 
upon the discovery of an heir of the Bycliffes, 
the remainder men, in the person of the hero- 
ine. The theory of the novel is this : that the 
ancient Durfey received a "base fee" from 
Thomas Transome, which would coittinue as 
long as the male line of Transomes existed ; 
but that upon this stock becoming extinct, 
the estate would become the property of the 
Bycliffes, the remainder men, if any existed. 

It will be remembered that one of the legal 
pointe in " Ten Thousand a Year" was some- 
what similar to this. The question was whe- 
ther an heir, in the lifetime of his ancestor, 
had power to convey away his expectancy so 
as to bind himself and those claiming under 
him, by estoppel, on the subsequent descent 
of the estate. This, it will be remembered, 
was decided in the negative ; and it was there 
assumed that a conveyance made by the good- 
for-naug1\t Harry Dredlington, in the lifetime 
of Hts father, would not bind his heirs. In 
" Felix Holt," on the contrary, it is taken for 
granted, that a conveyance madel^ the equally 
good-for-naught Thomas Transome, in the life- 
time of his father, would pass the estate as 
against the heirs. The subject is an intricate 
one, and depends in some measure on the war- 
ranties in the deeds.t It is very fully discussed 
in the note to Doby, Oliver^ in SmiUi's " Lead- 
ing Cases," to which more curious readers 
may refer. The case in " Felix Holt" is, how- 
ever, clearly distinguishable from that in " Ten 
Thousand a Year. In the latter case, it was 

* " or his bodj," probftbly, as othwwlce Uie estate of 
Thonutf would be a te siiDple (LItt. } 31), and the remain- 
der OTer Toid. 

t Go. LUt. 265 a. 2 Washburn on real prcpertj, 401. 
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the heir (so to speak, though ^^nemo est TuBres 
woentui ) who made the conveyance in the 
life of his ancestor, the tenant in fee. In 
'* Felix Holt," it was the remainder man in tail 
who conveyed, living the tenant for life. By 
presuming, therefore, that Mr. Dorfey per- 
suaded the prodigal to have recourse to that 
very convenient but absurd fiction of the an- 
cient law, the levying of a fine on the estate 
tail (and as Mr. Durfey was a lawyer, this is 
highly probable), Miss Evans will be fonnd to 
have all the authorities in her favour, even 
though the prodigal had nothing in the land 
when he levied the fine. It is not likely the 
fair authoress looked into the black-letter 
" Reports of Sir William Jones, Chevalier," — 
**De Divers Special Cases Cy bien in le Court 
de Banck Le Roy Come le Common Banck in 
Angleterre," and perhaps not even in Cokeys 
^* Reports," or in Blackstone's *^Commentar 
ries ;" but, for all that, we think her law on 
this ancient and abstruse point safe to stand 
the test of examination.* Had the conveyance 
been by bargain and sale, or by lease and re- 
lease, or covenant to stand seised^ the issue of 
Thomas Transome, might have avoided his 
conveyance by entry ; but the ** lawyer cousin" 
probably knew of the case of MaehAl v. Clarke, 
2 Lord Kaym. 778, and took the wiser course 
of the fine. 

One more of those law-novels certainly claims 
notice, Mr. Trollope^s recent story, **Orley 
Farm." The author frankly says, in his firi>t 
paragraph, that, did he think his rose by 
another name would smell as sweet, he should 
call his stoiy " The Great Orley Farm Case.** 
We plunge into court on the erst page, and 
leave it only to ascend barristers^ stairs for 
consultations, to linger in attorneys' oflBces, 
and to go into the country to search for wit- 
nesses, until the concluding chapters bring us 
again before the judge and jury. What of 
social life is described is at judges* country- 
seats and barristers' town bouses. The hero 
is rising at the bar; the heroine, a daughter of 
the ermine. Thus we have no stint of law, 
and, in spite of all, a most delightful and enter- 
taining novel. Mr. Trollope^s sojourn among 
professional men has hitherto been chiefly con- 
fined to the clerical order. We have dined 
among bishops and deans, and listened to the 
controversies of rectors, curates, prebends, 

* " Girjltu te've per Piuw. a% tajfit m vie {n*a*aiU aticun 
ettaU) n <o«< ai un qw n'ad rient en U Urre va niment per 
909 lie ennLlutitm ffert U iuun el an UeteaU itneM et vert touts 
ccauB queii»ve»gnaU en UpaeL** 

Ond/rejf V Wktk Tenn Trio. Ann XXT. Jac B«g. in Con 
mnvi Banou. BIr W. Jones's Bep. 81, 33. S. C. Hob^irt. 
4aS. a. 

" Aad. oo tlMS* two ev9t of tbo Lord Zonek and Arehrr, 
ItMtows tiut li thegnudbtber be traaot In taiU nsd bl« 
father in bin life, htviufr uothlog In the land. levleff a floe 
with procla mat lone, and afferweide fK» grandfather dim, 
and ttftivwards the fiUhar dias, that this flae eheli bind the 
fon." 3K«>p.90h. 

** A fine b> tt-nant In tall doee not afferi ■nbeniii'^Dt r«- 
malndera. but ereatf* a b«ee or qoaltflfd fre. detrrmlnable 
npun the faflare nf the taene of ihi pemvo tii whom the 
eeure vaagranted in tall. «pon whirb aTeot tha r«>inah>der 
man niiy entar." Chriatlan's note to BlackntuBa's Ctitam, 
V0l.iii.«.2L 



and what not, until we were rather tired of 
their reverend society. This makes an ac- 
quaintance with the bench and bar an ngree- 
able change. Mr. Trollope, with his cabinet- 
painting style and niceness of touch, gives us 
all varieties of the profession, in court and 
out ; and we would fain linger longer to say a 
word of our new professional friends. 

<9h fte emUmtea.) 



THE ACTION OP MANDAMUS. 
The case of Fbtherhy v. The Metropolitan 
Eailway Company, which is reported by ns 
this week (15 L. T. Rep. N. S. 243), decides 
the point that a mandamus may be claimed 
wholly apart from an acdon. The section of 
the C. L. P. A. 1854. upon which the question 
rests, is the 68th, which says that the plaintiff 
in any action in any of the superior courts, 
with certain exceptions, may endorse upon 
the writ, fta, a notice that the plaintiff^ntends 
to claim a writ of mandamus, and the plain- 
tiff may thereupon claim in the declaration, 
either together with any other demand which 
may now be enforced in such action, or eepar- 
ately, a writ of mandamus && The success- 
ful contention in the case was, that an action 
will lie to compel a man to do his duty, even 
though there be no action at common law for 
the neglect of that duty, i. e., that the statute 
creates a new action for mandamus, which is 
ez debito justitim, Erie, C. J., decided that 
the word separately, in the section, settled the 
matter. The right to a writ of mandamus is 
substantive, not adjective to an action. There 
are some clear judgments on the point in 
Nbrrie v. The Irish Land Company, 8 K 
JbB. 512; and 27 L. J. 115, Q. B. — Z^ur 
Times, 
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ELECTION CASES. 

{Reported 6y HEmT CBnicM. Rsq., BarriMlered-Law and 
R'purter in Pra'Uee Qmrt andChanbert.) 

TnS QCRRN BX RtL. MaCK T8. MANUXNa 

Municipal Ad of 1887, tee 7Z—Di*quaH,fleaUon^Letsee nf 
Otrporaiion — D^endant having daim aguuut Oirpuratium 
aesiyntd be/are etedUon. 

Bretion 73 of 29. 30 Vic, eep. 61, came into force on the let 
January. 1867. 

'< Dl^qtKltflcatii n** U not inelndea in this act In *'Qiia1ifl* 
catloD." 

Wh«ne a leaea. which waa for twentj-ooe .Team, wan nrlgi* 
nellr made to a third perenn for tb«* ben«*fit of the hrn«a- 
flcial letnee, and afterwards. darliiK the term, it waa 
iarrendered, and a new leaae made dlruellj to the lienefi- 
Itdal itweee for the reoialodei (if the term, which wan for 
^me than twcnt)-<ont« yesira it waa hel^ that, lookloK at 
the ival oat are of the traii«iietlon, the l-^aee waa not 
diw{ua!|fl*4 from helug a member of ihr OirporNtion. 

A claim uj the defvndtot agminat the Ooi7>iirM!l-iD, bnudjlde 
aFaitnicd to a third part>, before the election does not 
diaqoallfy. 

[Com. Law Ghambcn, March 16^ 1807 ] 

J. A. Boyd obtained a writ in tbe nature of a 
quo warranto on the Ut Februar/ Idstt oq the roU- 
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tioD of Williflm Mnok, eallingnpon the defendaat, 
Alexander Manoing, to shew by what aatbontj 
he claimed to exercise and enjoy the office of 
alderman of the ward of St. Lawrence, in the city 
of Toronto ; the relator complaining that the de- 
fendant was disqualified to be eleot^ at the elec* 
tioo held In January last. 

The ftrounds alleged against Mr. Manning 
were : 1st That at the time of the said election 
he was a lessee of the Corporation of the city of 
Toronto for a term of 17 years, and for another 
term of 21 years, in certain leases of premises 
belcioging to the said city. 2. That said Man- 
ning, at such time, had a claim against such Cor- 
poration for services rendered by him as arbitra- 
tor or valaator in their behalf. 

It appeared from the affi laTits filed, that the 
defendant was lessee of certain premises in the 
city of Toronto, of property belouging to the city, 
under a lease dated 26ih Jaoaary, 1864, made 
by the Corporation to the defendant for a term 
of 21 years, at a rental of $216 17, payable half 
yearly. 

It farther appeared, that the defeodant was 
also lessee of certain other property of the olty, 
under a lease dated the 2nd April, 1861, made 
by the Corporation to the defendant This lease 
was for a term of 17 years, from the let of 
October then last past (1860). This latter lease 
recited that by an indentare of lease, bearing 
date the 80th of Janoary. 1857, the Corporatioo 
leased onto Eiekiel F. Whittemore, then deceased, 
the premises for the term of 21 yean, at a rental 
of £76; that although the lease was made to 
Whittemore, tne defendant was the benefiotal 
lessee, and took possession of the premises, and 
retained po8sesi«ion f^om the execntioo of the 
lease to Whittemore, and was then in possession, 
and that the defendant paid the rents and taxes, 
and expended werj large sams in the erection and 
completion of several brick buildings thereon. 
That in the month of December, 1868, he, Whit- 
temore. gave notice to the Corporation that the 
defeodant. Manning, was the real and bent* ficial 
owner of the premises, and that he, Whittemore, 
held the lease ftom the firsts for and on acouunt 
of the defendant ^nd that he was desiroas of 
assigning the lease to defendant and that he, 
Whittemore, instrncted the solicitor for the city 
to prepare an assignment of the lease to the de- 
fendaut; that the assignment was endorsed on 
the lease and ready for execation, but that Whit- 
temore suddenly died without executing it It 
farther recited, that the defendant requested the 
city to execute to him a new lease of the premises, 
as the beneficial owner thereof, which the Corpo- 
ration were willing to do, provided they did not 
incur any liability to the defendant as against 
the estate of Whittemore, and that defendant 
covenanted and agreed to indemnify the Corpo- 
ration against any claim of Whittemnre's estate, 
in consequence of their execnting the lease to 
defendant. The lease, as already stated, was for 
17 years, from the 1st October, 1860, bt-ing the 
unexpired term of the 21 years granted by the 
recited leane to Whittemore; it contained the 
same covenants for renewals for further terms of 
21 years, and the other nsual covenants in leases 
of that nature. 

It further sppeitred from the affidavit of Mr. 
Gamble, the solicitor of the city at the time these 



leases were made, that Whittemore was merely 
a trustee for Manning, and he corroborated the 
recitals mentioned in the second lease, that after 
the death of Whittemore, he drew the lease for 
17 years, which he stated was only intended to 
confirm to Manniug the term of 21 years, and 
rights of renewals. 

Mr. Manning swore that the lease to Whitte- 
more was made to Whittemore for his, the defen- 
dant's b**nefit and that he was, from the first, 
the beneficial lessee for the term of 21 years, 
and that the lease to himself was made under 
the circumstances therein recited. 

Eobl, A. HarrUon sbewed cause. 

The relator is not qualified as s ich. He quali- 
fies on an Orange hall, of which he is merely 
care-taker and not a tenant having such inte- 
rest as would entitle him to vote, and the loe\t% 
ttandi of the relator may be questioned in quo 
warranto proceedings: Reginaexrel <SAowv. Mc 
KenzU, 2 17 C. Cham Rep. 86, 44 ; Con. Stat 
0. C, ch. 64, ss. 76. 76. 

As to the first objection. The lease for 17 
years is in substance and effect a lease for 21 
years, and therefore within the spirit and inten- 
tion of the act 

Under the late act the Corporation lessees were 
disqualified, but under the act of labt session this 
disqualification, so far as relates to leases for 
21 years and upwards, is removed. 

Sec. 78 is in force. ** Qualification*' and •* Dis- 
qualification*' are under separate and distinct 
beads, and the clause of the act postponing the 
clause as to qualification does not affect that as 
to disqualificHtion. 

As to the third objection, Manning before the 
election assigned the amount due to him from 
the Corporation, and the Corporation accepted 
it he had not therefore any interest in the 
amount, and this objection must fail. 

If the convtruotion of the statute be doohtfol, 
the sitting member should not be unseated : 
Regina ex rel. Chambert v. Afliton, 1 U. C. L. J. 
N. S. 244; Rtgina ex rel. Ford v. Cotiingham, 
lb, 214. 

J A. Boyd, for the relator. 

See 78 of the Municipal Act of last session 
will not come into force until the 1st day of 
September, 1867. That clause is headed, *' Dis- 
qualification," and enacts, that certain persons 
holding certain official positions, ^., and that 
no person having by himself or his partner an 
interest in any contract, with or on behalf of the 
Corporation, shall be qualified to be a member 
of the Council of any Municipal (Corporation; 
** Propi'sed alwags, (hat no pereon ehall be held to 
be disqualffied, ^e., by having a leaee of 21 yean 
or upwardt, of any property from the Corporation^ 
but any auek ieaee holder ehall not vote in the 
Corpora/ion on any queetion affecting any tease 
from the Corporation " 

This latter proviso is not fonnd in the 78 sec. 
of the Municipal Act, 22 Vic , cap 64, and before 
the passing of the act of last session, the defen- 
dant would no doubt have been disqualified, and 
if sec 78 was not in force since the 1st of Janu- 
ary last be was ineligible as a candidate at the 
last election. 

»» Disqualification" is included in ** qualifica- 
tion," and sec. 78 does not therefore, by seo. 427, 
come into foroe till next September. 
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If that section is in force, it only applies to 
leases for 21 jears and upwards, and the lease 
for 17 years is not within .the proviso, and that 
being the case, the defendant is within the dis- 
qualifying porUon of the clause. 

Morrison, J. — The first point to be determined 
is, whether the 78rd section of the act of 1866 
is in force, and I am of opinion it is. The 
427th section of that act (as amended by ch. 
62 of the same session) enacts, ** That this act 
{■ball take effect on the Ist of January, 1867, 
save and except so much thereof as relates 
to the nominating of candidates for municipal 
offices, and the passing of by-laws for dividing 
a municipality, or any ward thereof into electo- 
ral divisions, and appointing returning officers 
therefor, which shall come into effect on the first 
day of November next ; and eUto, to much thertofat 
relatet to the qualification ofeleetort and eandidattt 
shall not take ejtet till the first day of September, 
1867. Sections 70, 71 A 72 are headed ** Qualifica- 
tion of Mayors and Aldermen," &o. Section 78, 
the one in question, is headed, " Disqualifica- 
tion.*' I can well understand upon an exAmination 
of the old and new municipal acts why the coming 
into force of the 70, 71 & 72 sees, was postponed 
until the Ist September next, as it appears that 
in many cases tlie qualification of candidates are 
changed, partly arising from the new system of 
rating, established by the new assessment act of 
last session, to the provisions of which act the 
new municipal act conforms, and that consequent- 
ly the Legislature, being aware that the assess- 
ment rolls in existence on the 1st of January 
last, and by which the qualification of candidates 
would be determined were made up in 1866 : that 
they could not properly apply to the last elec- 
tions, were the whole of the act to take effect 
on the 1st of January, saw that it was neces- 
sary for the working of the new act, that the 
provisions relating to the qualification of can- 
didates should not take effect unUl rolls were 
made up under the new mode of rating intro- 
duced by the acts of last session. But I see no 
like reason for postponing the operation of the 
78rd section. On the other hand, if the Legisla- 
ture deemed it right that the disability arising 
from the previous state of the law should be 
removed, were the words of the section not clear 
one way or the other, I would lean in favour of 
a liberal construction ; but in my judgment the 
words of section 427 leave little doubt as to the 
intention and object of the Legislature, it being 
limited in precise words to so much as relates to 
the qualification of candidates. We find sections 
specially headed ** Qualifications of Candidates," 
to which it does apply, but section 78 is headed, 
** Disqualificatton.** Interpreting the section lite- 
rally, it cannot apply to it, and I think I am war- 
ranted in assuming that it was not the intention 
of the Legislature that it should. Such being 
my judgment on this point, the next question to 
be determined is, whether the lease for 17 years 
is within the spirit and meaning of the 78rd sec- 
tion, and I think on this point the defendant is 
also entitled to my judgment In considering 
this matter, I have to look to the object and pur^ 
poses of the Legislature in adding the proviso 
to section 78, which refers to teases for 21 years 
and upwards. I think I may assume that the 
Legislature had in view the fkct, that leases for 



terms of 21 years, similar to the one before me, 
were granted by corporations like the city of 
Toronto, and that it was expedient to render the 
holders of such leases eligible as candidates for 
the offices of aldermen, &c., no doubt thinking 
that the policy of the law, which excludes con- 
tractors from corporations, did not apply to per- 
sons who like this defendant were so much inte- 
rested in the good government and welfare of the 
municipality. It is quite clear f^om the facts 
before me, that the premises in question were 
originally leased for a term of 21 years to Whit- 
temore ; that that gentleman took and held the 
lease as a trustee for the defendant ; that before 
Mr. Whittemore died he was desirous of relieving 
himself of the trusteeship by assigning the lease 
to the defendant, his cestui ^ue trust, and that he 
took steps towards that end, but unfortunately 
before completion, he, Whittemore, died; that 
under these circumstanees, the defendant applied 
for and obtained the lease for 17 years in his own 
name, being the then unexpired term of the 21 
years granted to his trustee, with similar cove- 
nants and conditions as those contained in the 
original lease, and as Mr. Gamble states, the 
lease for 17 years was intended to be a confirma- 
tion of the lease for 21 years ; all these facts are 
also recited on the face of the lease. Under snob 
circumstances, it would be hard to say that thia 
defendant was not, in relation to the matter in 
queston, in reality a lessee of a term for 21 years, 
and as such entitled to be a person within the 
meaning of the proviso in that behalf mentioned 
in section 78. 

With respect to the second ground of complaint 
namely, that the defendant had a claim for $30 
against the Corporation for services rendered to the 
city as an arbitrator, it appears from the affidavit 
of Mr. Boyd, that by a request of the standing- 
committee on finance, &c., of the Corporation, 
** the committee recommended payment of Mr. 
Alexander Manning's (the defendant) account of 
thirty dollars for services as arbitrator, in deter- 
mining the value of St. Andrew's market build- 
ings, destroyed by fire in 1860." This report is 
dated December 14, 1866 ; and he states that he 
was informed by the chamberlain that the amount 
therein stated had not been paid ; he fixrther 
says, that on the day of the date of his affidavit 
he saw an order (with whom or where is not 
stated), signed by the defendant, dated the 6tb 
of January latt, as follows:— *' The Corporation 
of the city of Toronto will pay to Mr. John Wit- 
son, the amount allowed me by finance committee, 
for valuation of St. Andrew's market, destroyed 
by fire." Mr. Manning swears that he performed 
the services mentioned in the report of the finance 
committee, and that be omitted to collect the 
amount ; that on the 5th of January last (the 
election being held on the 7th), he assigned 
all his interest in the $30, by the order in writing 
mentioned in Mr. Boyd's affidavit, which order 
he states was accepted by the city chamberlain, 
and that he. Manning, ceased on the 5th day of 
January to have any interest in the sum of 
money referred to, and that he had no interest 
whatever in it at the time of his election ; it was 
not suggested that the assignment or order for 
the money was not made in good faith. The 
defendant's object may have been to divest him- 
self of all interest (as he swears he did)^ for th% 
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pnrpose of sToiding any doubt as to his eligibilit j 
as a candidate, and enabling himself to be elected 
to the ofice of alderman. If b<mA fide done, upon 
the principle acted upon in Mef^, ex rel. Crosier t. 
Taylor, 6 U. G. L. J. 60, althoagh done on the 
«Te of the election, I think there would be no 
▼alid olqeotion to his doing so ; it wonld indeed 
be hard were it otherwise. The object and spirit 
of the law was to prcTcnt persons being elected 
members of a corporation who had any interest 
in a contract with the manieipality, becaose it 
might possibly influence their conduct in the 
council On the whole, my judgment is in fa?our 
of the defendant, as I am of opinion no case is 
made out for unseating him, and the application 
must be discharged with costs. 

Judgment for defendant with costs. 



Thi QiriBir bx bxl. Piddinoton ▼. Riddbll. 

iHsquaUJleaMdm </ candidate— Omtracl wUh OorporaUon-^ 
QmU — Oral examination. 

Whan n mma^ber of the OorporAtion, being n baker, lupplied 
bread to ftilfil a gaol contract held by another perion in 
his own name and for his own benefit, the memoer of the 
Corporation was lield not Co be dleqoalifled. 

As the ease presented Tery strong presiunpti<»s sgalnst 
defendant in the absence of explanation, costs were not 
given. 

Oral ezamlnaUon of parties refused. 

{Com. Law Chambers, Haroh 18, 1807.] 

A summons In the nature of a quo warranto 
was issued on the 18th February last, on the 
relation of Alfred Piddington, calling upon the 
defendant Riddell to shew by what authority he 
olaimed to use, exercise or eigoy the office of 
alderman for St. John^s Ward in the City of 
l^oronto, the relator complaining that the defen- 
dant was disqualified to be elected at the election 
held in January last 

The ground alleged against Mr. Riddell was 
that at the time of the said election he had by 
himself, and by his serrants and agent, a part- 
ner, one Charles £. Cliukinbroomer, an interest 
in a contract with the Corporation of the City of 
Toronto, and with the Gaol Committee appointed 
by the Council of said Corporation, which was 
then existing and unsettled. 

In support of the application tiie affidavit of one 
fiamuel RecTos was filed, who swore that he had 
been in the employment of the defendant as fore- 
man in his bake-house from August, 1864, until 
flome time in March, 1866 ; that CUnkinbroomer 
aboye referred to was also in defendants employ- 
ment as an outside man, attending to the driving 
«f the bread cart, and not as a baker ; and also that 
he kept the defendant's books, receiving thesame 
wages as he, Ciinkinbroomer, told him that de- 
fendant paid his bakers ; that when he. Reeves, 
went into defendant's employment, the defendant 
then supplied the City Oaol with bread in bis 
own name:; that before the time when defendant 
became a member of the City Council in the year 
1866, he heard defendant say, in the beginning 
«f 1865, that he would haye to get the gaol con- 
tract in another name, or else he would not be 
able to run for the Council, or words to that 
«ffect; and that he heard him shortly after- 
wards say that CUnkinbroomer had got the con- 
tract for the supply of bread for the gaol ; and 
thai he understood from the defendant, as well 



as CUnkinbroomer, that the latter tendered for 
the supply of bread for the gaol from March, 
1866, to March, 1866, and that before he left 
defendant's employment he also heard from both 
of them that CUnkinbroomer tendered for and 
obtained the contract for the supply of bread to 
the new City Gaol from March, 1866, to the 
month of March of this year. Reeves also 
swears that it was well understood among all 
defendant's workmen that these contracts for 
supply of bread to the City Gaol were in reality 
the defendants contracts, and that during the 
whole period Reeves was in defendant's employ- 
ment CUnkinbroomer was regarded as a fellow 
workman ; that all the bread made during that 
time, and which was sent to the gaol, was baked 
and made in the same manner, and by the same 
workmen, as bread which was sent to defendant's 
customers, and the bread for the gaol was drawn 
to the gaol by defendant's horses and bread 
carts, and sometimes driven by CUnkinbroomer 
and at other times by other drivers; that no 
difference or change took place in the manage- 
ment of defendant's business after the contracts 
were made in CUnkinbroomer's name, he, defen- 
dant, being sole proprietor thereof. 

There was also an affidavit of Mr. Boyd filed, 
verifying an advertisement for tenders issued by 
the Board of Gaol Inspectors asking for tenders 
for, among other things, ** bread per loaf,** dated 
27th February, 1866; also copy of a tender 
signed by CUnkinbroomer, as foUows: 

Toronto, March 15, 1866. 
To the Board of Gaol Inspectors. 

I hereby tender to supply the Toronto Gaol 
with the best wheaten bread at 9^ cents per 4 lb. 
loaf, in such shapes and forms, and at such times 
as the Governor of the Gaol may require. 

(Signed) C. £. CLixKiirBttooMUB. 
My Mireties : 

Jahxs Spenob, 
AxLXK Brtam. 

The Board of JaU Inspectors consisted of al- 
dermen and councillors of the City Council. 
The affidavit of one White was also filed, stating 
that he was well acquainted with defendant and 
Ciinkinbroomer; that RiddeU carried on the 
business of a baker in the premises in which he 
lives, and has done so for some time ; that Ciink- 
inbroomer has been in his employment for two 
years; that when he went to defendant's he had 
no means of his own; that his name has not 
appeared as owner of the business ; and that he 
verily believes that CUnkinbroomer has no means 
of Uvelibood except from his occupation in de- 
fendant's business, and that the bread that goes 
te the gaol is delivered from the defendant's 
carts. 

Roht. A. Sarrieen^ for the defendant, filed 
the affidavit of Ciinkinbroomer, in which he 
stated that he had read the affidavits of Boyd, 
Piddington, Reeves, and White; that the de- 
fendant had no interest, and never had any, 
in his contract in the affidavits mentioned; 
that he tendered for the supply of bread re- 
ferred to solely on his own account, and for 
his own benefit , and that since his tender was 
■ooepted he had received and still receives 
all profits from the contract for his own use and 
benefit ; and that he alone would sustain the loss. 
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if any, on snch contract ; that from time to time 
be bays bread from the defendant as he would 
from any other baker ; and that when he bnys 
in large quantiUes for the purposes .of the gaol, 
defendant deliTers it tree of charge for oooTey- 
ance ; and he swears farther that he never at 
any time made any statement to Keeres or to 
any other person at Tariance with his affidaTtt. 

The affidavit of the defendant stated that he, 
defendant, had read the affidaTits filed on the 
application, and that he had no partner in busi- 
ness; that he had no interest, and never had 
any, either by himself or partner, in the contract 
of Clinkiobroomer in the affidavit mentioned ; 
that CHnkinbroomer tendered for the supply of 
bread solely on his own account and for his own 
benefit ; that the latter receiyed all the profits and 
will sustain any loss that may take place ; that 
be supplied bread to Clinkinbroomer as he would 
to any other customer, and delivers it free of 
charge for conveyance; and he farther stated 
that Clinkinbroomer had never been paid by him 
any wages whatever as mentioned in the sffida* 
vit ; and that he had never at any time made any 
statement to Reeves or other person at variance 
with his affidavit. 

He also filed affidavits of five persons in 
the employment of the defendant for the year 
1866, four of them bakers and one a driver, 
and they all scTerally swore that they alwaya 
understood that the defendant had no interest in 
the contract of Clinkinbroomer for the supply of 
bread to the gaol, and never knew at any time 
either the defendant or Clinkinbroomer to make 
any statement to the contrary; and that they 
knew that the defendant sold bread to Clinkin- 
broomer as he would to any other customer, and 
when in large quantities delivered the same free 
of charge for carriage. 

Mr, Barruon contended that the case most be 
within Ur guage as well as mischief of Statute 
{Barbers. Waife, 1 A. & E. 614); and that the 
word intereat used in the Statute means lepal 
interest, not^nerely a iub-eontraet. Reg. ex rel. 
Bvgg V. Smith, 1 U. C. L. J., N. 8. 129. He 
distinguished this Act from 8 Geo. IV., ch. 
126, s. 125. and cited Towtey t. White, 6 B. AC. 
126, and Barber w, Watte, ante, 

J, A. Boyd, contra. 

MoaEisoH, J. — Upon a careful examination of 
the affidavits filed on both sides. I am of opinion 
that all the material facts and circumstances 
relied upon by the relator as raising the pre- 
sumption that the defendant used the name of 
Clinkinbroomer as a cloak or contrivance to 
conceal the fact that he, the defendant was the 
real contractor, or that he was a pnrtner with 
Clinkinbroomer for providing the gaol with bread, 
are substantially met by the aMdavits filed on 
the part of the defendant The circumstaDces 
upon which the relator's case reSt, standing 
alone, are exceedingly strong against the defen- 
dant, and. unexplained or uoaceounted for, are 
well calculated to give rise to the gravest sus- 
picions. I refer more particularly to the fact, 
that previous to the defendant becoming a mem- 
ber of the City Council, he bad the contract for 
supplying the gaol ; th.it after being elected a 
member of the corporation, wheu tenders for the 
contract in question were again advertised for» 



Qlinkinbroomer, who at the time was in hia 
employment as stated, tendered and obtained the 
contract, and that the defendant supplied Clin- 
kinbrooknef with bread from his bakery to oirry 
out his contract, and the vehicles of the defend- 
ant were used fbr the carriage of the bread to the 
gaol. However, all theee very auspicious oir- 
cuBJistances are, as I say, met and aooounted for 
by the positive affidavits of the defendant and 
Clinkinbroomer. Besides, the allegation that it 
was understood by the defendant's workmen that 
the defendant was in truth the contractor, ia 
denied on oath by five of the workmen employed 
during the period of the contract, who assert 
they understood the contrary, and they farther 
say the defendant sold the bread to Clinkin-- 
broouer as he did to any other customer. The 
facts sworn to by Clinkinbroomer and defendant 
are peculiarly within their own knowledge, and 
not resting on conjecture or surmises, as do the 
material points in the affidavits upon which 
the application is founded. I may also remark 
that the defendant ia not shewn to have inter- 
fered directly with the matter relating to the 
contract, or that any of the moneys paid under 
it passed into his hands. 

It would have been much better if the defend- 
ant, considering that he was a member of the 
corporation, had no such business connection 
with his former hired man. On the argument i 
was pressed by counsel for the relator to order 
farther proceedings with a view to the oral 
examination of the parties, and the production 
of their books for the purpose of impeaching the 
facts sworn to by Clinkinbroomer and the defen- 
dant. I could only be warranted in doing so 
upon the ground that I conbidered the facts 
sworn to, to be untrue. 1 see no reason for my 
thinking so. Their statements, although open 
to ob:*ervation. are not inconsistent with the 
truth of the maUrial facts alleged on the part 
of the relator: they only explain and socount 
for the suspicions circumstances alluded to. On 
the whole case I ma^tt give jadg^ent in fnvor of 
the defendant. With respect to cost^. as the 
case presented a very strong presumption against 
the defendant in the absence of explanation, and 
as I have no reason to doubt that the relator 
acted in good faith in making this application, 
neither party will have costs. 



COMMON LAW CHAMBERS. 

{Reported by HRmv O'BaiEir, A7., Barrist^r-at-Law and 
Bnporttr in Practice Onrt and ChawUm-t.) 

Elliott t. Pinkbbton 

SeaiHtjf far eotts-^Fbrmar action pending—T^^ ^ Tie, cap 

4?,iee.l. 
The pliAettff was nnB-ralted In an aettnii agalnut tha iiara- 
tiea nf A. WliiUt ihiA »ult vas pendlnis, ibn Moie plain- 
tiff fia(«d Ai, who thvb aaked fur ■•^urity for coat* uudT 
2», 80 Vic. cap. 42, mc. 1. Heid, that h« was entlUud to 
Baeort(#. 

[Chanbars, March, 1867.] 

0. W, Paterion, on the 2nd March, instant, 
obtained on behalf of the defendant the unuai 
summons for security for costs. He filed an 
affiilavit, made by the defendant's attorney, 
stating that a former action had been brought 
against the sureties of the present defendant (a 
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IHYision Court baililF) tor a fatue retarn mAde 
hj the said bailiff to an «zeei2t!oii placed in hia 
hands at the snit of the plaintiff; that the plain- 
tiff in the former action bad been nonsuited ; 
that while the said action was pending, and be- 
fore judgment etitered. the plaintiff bud com- 
menced this action afrainst the present defecdant 
(who was tfot one of the defendants in the first 
suit) for the same cense of action. He referred 
to 29 & 80 Vic. o. 42, s. 1. 

Oaler shewed cause, and contended that the 
section of the statuto only applied where the 
acaon was not only brought for the same cause 
of action, but against the same defendant, and 
that this present action did not come under the 
statnte. 

Patertorij in support of the summons, aiigued 
that the defendant was entitled to security under 
the statute, it being sufficiently wide in its lan- 
guage to coTer a ease lilte the present ; that the 
statute is not confined to cases where the action 
is brought against the same defendant, but also 
extends to cases where a second action for the 
same cante is brought against another, where 
the liability is identical with the former defen- 
dant. Kinp T. Hx>ar$, 18 M. & W. 494; Newton 
V. Blunt, 8 C. B. 676. 

John Wilson, J. ~ After taking time to con- 
sider, granted the order. 

Order accordingly. 



Clihi v. Cawl«y. 



^dtm/imi—Ltut day for apptaranu faJfing on a Sunday, 
ig«ctmint auinmotiB served on 15th Febmarr (not being 
Leap Tear). Jadgment, tlgned lo deftralt of appeal ftnee 
on the 4th Hatch, tho 8rd Uarch, the last of the eixteen 
days within which defvDda&t had to appear, befog a 
Sanday, heid^ regular. 

[ahambers, tfareh 16^ 18fl7.] 

This was an act of ejectment in which judg- 
ment was signed (in default of appearance) 
against the defendant, who was in possession of 
the premises as tenant of one J. M. Lutz. 

The landlord obtained a summons calling on 
the plaintiff to show cause why the judgment 
should not be set aside with costs, for irre- 
gularity in this: 1st, that it was signed too soon ; 
2nd, on the ground of collusion between the 
, plaintiff and the defendant; and. 8rd, on the 
merits, and why be should not have leave to 
appear to and defend the action as landlord of 
the defendant 

It appeared from the affidavits and papers 
filed, among other things, that the ejectment 
summons was served on the 16th day of Feb- 
ruary last, and that judgment was signed on the 
morning of the 4ih March, the 8rd March being 
Suoday. 

J. />. Edgar shewed cause. As to the first 
ground, the defendant had sixteen olear days in 
which to appear, but did not; the judgment was 
therefore not signed too soon. Ttie eoliusion is 
negatived and the merits denied by the affidavits 
filed on behalf of the plaintiff. If landlord 
allowed to def«fnd it should be on payment of 
costs, and possession should remain in plaintiff. 
Dot Ingram v. /foe, 1 1 Price, 607. 

, in support of summons, contended 

upon the authority of Seotty, Dickton, 1 U. C. 



Practice Repoats. S6ft. and Montgomery v. Brovm^ 
2X5. Q. L. J., K S., 72, that defeudaot was enti- 
tled to sixteen clear diiys to appear, the day of 
service to be exclude?; therefore in this case, 
as the writ was served on the 16th February, 
the last day for appearing would be the 8rd 
March, but as that day happened to be a Sun- 
day, the defendant was entitled to the whole of 
the following day (Monday) to appear, and cited 
the C. L P. Act, section 68, which he contended 
applied as well to a writ of summons in eject- 
ment as to any other writ issued under the au- 
thority of that act. 

Edgar, in reply. Section 68 of the C. L. P. 
.\ct does not apply to the Ejectment Act, nor 
do the provisions as to computation of time in 
the Rules of Court, tn the absence of any ex- 
press provision, there is nothing in the law to 
exclude Sunday, when the last day of a limited 
time, from being included in the computation. 
Rowherty v. Morgan, 9 Ex. 780 ; 8 C 28 L. J. 
Ex. 191 ; Regina v. Justices of Middlesex, 7 Jur. 
896. 

MoBEisoH, J. — ^In the absence of any later 
authority, I must follow the rules laid down in 
Rotoherry y. Morgan, 9 ^r.. 780, and Regina v. 
Ju9HeU of Middlesex^ 7 Jurist, 896 ; but were it 
not for those cases I should be inclined to think 
the defendant entitled to the whole of Monday to 
appear. I cannot, therefore, set aside the judg- 
ment on that ground, ner do I think I should 
set it aside on the ground of eoliusion, but I will 
do so on the merits, on payment of oostSt and 
allow the landlord to come in and defend. 

Order accordingly. 



McKekzib v. Clabk. 



MerrofffOoria'^FiiMng appUeatton-' Answers tendiita to 
cnMiMte—LtM. 

loterrogatorias will not bo allowed befim deelaiation, with- 
out ipecial laeta belog shnwn. 

Nor where the applieatioQ Is of a flabing character, to aseet^ 
taiti whtifber the plaintiff has io fiiot any eanse of action 
Agtiofct the defeudaot, or for the porpoee of fisMag oat 
iDformatliin of a penal character. 

Nor wliera the Interroeatorlee <*re snch that the answers 
would, aa In ceae of libel, tend to criminate the person 
iDtartogated. 

[Chambtrs, April 12, 1867.] 

This was an action of libel, for having written 
and published in a newspaper remarks detrimen- 
tal to the character and position of the defendant 
as a magistrate. 

The plaintiff obtained a summons (before de- 
claration filed) for leave to administer certain 
interrogatories to the defendant. He filed a copy 
of the proposed interrogatories with the ordinary 
afSdavits of the plaintiff and his attorney, also a 
copy of a declaration stated to be " the declara- 
tion intended to be filed in this cause. '^ 

This intended declaration alleged **that the 
plaintiff before and at the time of the publishing 
of the malicious libel hereinafter mentioned was 
a Magistrate and Justice of the Peace in and for 
the County of Victoria, and exercised the func- 
tions of the said office, and was concerned in the 
administration of justice in the said county. 
Tet the defendant contriving and wickedly and 
maliciously intending to injure the plaintiff and 
to bring him into public scandal and disgrace, 
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and to degrade him in his said charaoter aod 
oflSce, and to prerent the pnblio from resorting 
to him as such Magistrate and Justice of the 
Peace in matters withiff his functions as suoh, 
falsely and malioionsly wrote and published in a 
certain newspaper called the Canadian Pott, of 
and concerning the plaintiff in his character as 
such Magistrate, and concerning him, while he 
held and exercised the said office, the words 
Allowing : " [Then, after setting forth the words 
which described the holding of a court by two 
magistrates, without identifying them, except bo 
far as a general description of their habits and 
charaoter might be sufficient to IdentiQr them in 
the eyes of persons in the neighbourhood, it con- 
cluded] : ** The defendant meaning thereby that 
the plaintiff is not worthy of the office of magis- 
trate ; that he conducted his magisterial duties 
in an indecent and disgusting manner; that he 
is insolvent and bankrupt ; that he Is dishonor- 
able ; that he is 'not deserring of belief under 
oath, and that he is dishonest." 

The interrogatories proposed to be administer- 
ed were aa follows : 

1. Are you the writer of a certain article 
published in The Ckmadian Pott newspaper of 
the 28rd day of November, 1866, entitled •< Magis- 
trates," and signed •• Crux ?" 

2. Is the plaintiff one of the magistrates to 
whom reference is made in that article, and if 
so, who is the other magistrate ? 

8. What occasion, time and place is referred 
to in the first paragraph of the said article T 

4. Had you in November last or shortly before 
a quarrel with the plaintiff? 

5. Have you procured, advised, or caused one 
Fraser to bring a suit against the plaintiff in 
reference to some act done by him in his capacity 
as a magistrate T 

6. HaTc you ever said to any person that the 
said article was intended to apply to the plaintiff 
and to Israel Ferguson ? 

7. Did you write a letter to the proprietor of 
the said newspaper requesting him to insert the 
said article, and to forward to you three or four 
copies of the paper containing it ? 

8. Did you circulate any copies of the said 
newspaper by mail or otherwise, and if so, to 
whom did you send or give them ? 

0. Did you send one copy by mall to one 
Charles Lapp, who is connected with you by 
marriage, and who is a brother-in-law of the 
plaintiff, and did you write over the article in 
question in tho said newspaper the words ** Sid 
i Ferguson" in pencil 7 and did you mean the 
plaintiff by the word <* Sid." 

/. A. Boyd shewed cause. 

These interrogatories should not be allowed : 

1. They are aslied before declaration, and 
should only, if at all, be allowed upon affidavits 
shewing a special state of facts. Croomet v. 
Mornton, 5 E A B. 984; Anon v. Parr, 18 W. R. 
887: 11 Jur., N.S. 888. 

2. This is a fishing application to ascertain 
whether the plaintiff has in fact any cause of 
action, and not in support of an ascertained 
cause of action. 

8. It is an application for the purpose of fish- 
ing out information of a penal character : May 
V. Hawkiut, 11 Ex. 210; Tupling v. Ward, G H. 



ft N. 749; and interrogatories have been disal^ 
lowed as imputing illegal conduct to party 
interrogated. Baker v. Lant, 18 W. R. 298; 
11 Jur., N. 8. 117; BUhfordy, D'Arey, 18 L. R. 
Ex. 864 ; Pq^patt v. Smith, 11 L. T., N. 8., 189. 

4. There is a difference between libel and 
slander; and though interrogatories may be 
allowed in slander if allegations in declaration 
are specific as to when and where the slander 
was spoken {Atkinaon v. Fotbrokt, L. R. 1 Q. B. 
628 ; 14 W. R. 882 ; Stewart v. SmUh, Weelily 
Notes, 1867, p. 45), they should not be allowed 
in a case lilie this. 

— , contra, referred generally to Day's C. 
L. P. Act, p. 285, et teq., and contended, 

1. That TupUnyv. Ward, was distinguishable, 
and that action was against a publisher not 
an author, and that interrogatories may be exhi. 
bited even though the answers may tend to cri- 
minate the party interrogated. Biek/ord v. 
lyArcy et al., L. R. 1 Ex., 854; BartUU v. 
Lewis, 81 L. J., G. P. 280. 

2. Pl^ntiff seeks information as to a cause of 
action, which has eridently accrued to him, and 
which can be obtained from no other source; 
Atkinton v. Fotbroke, ante. In Stem v. Sevatto- 
pulo, 14 W. R. 862, 14 C. B. N. 8. 787, the appli- 
cation was of a fishing character, to ascertain 
whether plaintiff had any cause of action against 
any one, and not as here, were the libellous 
words were actually published in a newspaper, 
under such circumstances as justified the plain* 
tiff in supposing defendant to be their author. 

DuAPiB, C. J. — Croomet v. Morriton, 5 E & B. 
984, determines that a plaintiff may deliver 
interrogatories before declaring, but the court 
exprestied a strong opinion that the affidavits of 
plaintiff and his attorney, precisely such as are 
filed here, were not enough. Here we have only 
the additional affidavit, that the plaintiff intends 
to file a declaration similar to the one produced. 
In Anon v. Parr, 11 Jur., N. 8., 888, the plain- 
tiff not knowing his precise cause of action, 
applied for leave to administer interrogatories in 
order that he might declare correctly, and the 
Court of Queen's Bench refused the application. 
In Aiter v. WiUiton, 7 W. B. 265, the court sdd, 
to allow interrogatories in a case like the present 
where the plaintiff issues his writ and then seeks 
to use them as a means of finding out whether 
he has any cause of action would be an abuse of 
the pririlege. 

Bot TupUng v. Ward, 6 H. A N., 749, expressly 
decides that in an action for libel the court will 
not permit the plaintiff to exhibit interrogatories 
(and the declaration had been filed in that case) 
to the defendant, the answers to which, if in the 
affirmative, would tend to shew that he composed 
or published the libel, and would therefore crimi- 
nate him. The court says, ** in oases of this kind 
it would be unfair to submit questions which a 
party clearly is not bound to answer, the object 
being either to compel him to answer when not 
bound, or to refuse, and so oreate a prejudice 
against him." 

In Atkinton v. Fotbroke, L. R. 1 Q B. 628, 
the action was slander, and, it being shewn that 
defendant at a certain place, in presence of cer- 
tain persons, had made imputations against the 
plaintiff to the effect that he had committed 
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forgery, but that the penone present refused to 
^▼e plaintiff anj further particulars, the court 
allowed iDterrogatories to be pot to defendant as 
to the precise words he had used. This case 
does not applj. 1. Looking at the declaration it 
would seem the alleged libel was published in a 
newspaper, and no enquiry of the publisher is 
shewn. 2. There is only the common affidafit. 
S. The action is libel not slander. 

I discharge the summons with costs. 

See also Carew t. Davus, 26 L. J. Q. B. 163; 
IngUby y. Shaflo, 9 Jur, N. S. 1141 ; Chester ▼. 
WortUy, 17 C. B. 210; Stoate ▼. Rew, 14 a 

B. N 8. 209; Finney t. Forwood, L. R. 1 Ex. 6; 
Adams t. Lloyd, 27 L. J. Ex. 499; Moor t. 
JioberU, 2 C. B. N. S. 671 ; ffawkins t. Carr and 
Parsons T. Carr, L. R. 1 Q. B. 89 ; Bliyht ? Oood- 
liffe, 18 C. B. N. 8. 767 ; Thol v. Ltaske, 10 Ex. 
704 ; Martin v. Hemming , 10 Ex. 478 ; James t. 
Barnes^ 26 L. J. , C. P. 1 82 ; Osborn ▼. London Dock 
Company, 10 Ex. 698 ; TetleyY, Easton, 26 L. J. 

C. P. 293 ; Robson t. Cooke, 27 L. J. Ex. 151 ; 
Birdy, MaUy, I C. B. N.S. 808; ReyneU ▼. Sprye, 
1 DeG. M. & G. 660; Flitcroft ▼. FUtcher, H Ex. 
543 : Morton y. Bott, 26 L. J. Ext. 267; Edwards 
T. Wakefield, 6 E. <fc B. 462 ; Pearson v. Turner, 
10 Jur. N. 8. 731. 



CHANCERY REPORTS. 



{BtporUd b9 Aux. Graitt, Esq., Barrister at Lav, Reporter 
to the QmH.) 

Andiuson y. Thobpi. 

Praetieo-^Long Vacation. 

It is irregnUr to proceed with refi»renoes lathe offices of the 

AUstera, anles* bj consent, daring the LongTscatlon. 

This was an appeal from the finding of the 
Master of Barrie, on the ground that he had 
proceeded with the reference under the decree 
made in the cause during the Long Vacation, in 
opposition to the objection of the defendant to 
proceed therewith. 

ffodgins for the appeal. 

SneUing, eontra, oontended that the Masters 
have a perfect right to proceed with such refer- 
ences in racation, although objected to bj one of 
the parties. The orders of June, 1863, point out 
expressly in what cases the Long Vacation shall 
not be reckoned in the computation of the time 
allowed for doing certain acts or taking certain 
proceedings; but no mention is made of pro- 
ceedings to be taken under a decree. In Eng- 
land the Long Vacation was formerly appointed 
by special order made each year, which order 
also regulated what business should be transact- 
ed in the seyeral offices during the period so 
fixed for yaeation: but fbr these orders the 
offices would haye been open during the whole 
of the yaeation. Our orders specifying in what 
proceedings yaeation shall not count, it follows 
that all others are unaffected by it 

ffodgins, in reply:— The English orders in 
force in 1887 proyided for the closing of the 
Master's office during yaeation. A yaeation 
Master was always in attendance for the dis- 
charge of such seryices as could not remain oyer 
until after yaeation, and for the purpose of 



granting appointment. If the view taken by 
the plaintiff be correct the lon^ Tacation will be 
rendered a mere nullity. 

Lord Suffield y. Bond, 10 Beay. 146; Angel y 
Westoeomhe, 1 M. j- Cr. 48; Exp. Hunt, 4 Dea. 
J- Ch. 603; DanieVs Ch. Prsc. ?ol. 11. p. 1792; 
Newland^s Ch. Pr. pp. 11-27 (ed. 1839); 9 
Jurist pt. 2, page 805; Taylor's Orders, p. 36, 
were referred to. 

VahKoughkbt, C— This is an appeal from 
the report of the Master at Barrie, and the 
principal objection is, that the Master proceeded 
with the reference during the long vacation 
against the protest of the defendant. The sta- 
tutory proyisions in regard to the Tacation be- 
tween the 1st of July and the 2l8t of August 
in eaoh year, do not extend to this court, and 
the question was argued before me as necessarily 
depending upon the practice in England at the 
time of its introduction here> under the act of 
1867» That practioe is yery imperfectly stated 
in the books ; but so far as I can ascertain it, 
the Master in England might if he pleased keep 
his office open during the long yaeation. There 
seems to have been a Tscation Master, who dis- 
posed of necessary work, such as making sp- 
pointments, &c., to take effect before the Master 
in rotation when he opened his office, but did no 
more than thus was requisite. General or 
special orders, proyided that the long vacation 
should not count in the time allowed for certain 
proceedings; I do not find that up to 1887 the 
Masters were prevented from proceeding with 
business if they saw fit Doubtless they very 
seldom did so. The Accountant*Qenerars office 
was open, except on fixed and recognised holi- 
days, unless when closed for the yaeation by the 
order of the Lord Chancellor. The Registrar's 
office was always open, except on special holi- 
days, though only a clerk attended during the 
long yaeation for routine work. 

The English orders of 1846— not in force here 
— provide for vacations, specifying what work 
may be done during those periods. The order 
in force here in regard to the long vacation is 
Order No. 4 of the 8rd June, 1863. It provides 
that 'WAs long vacation" shall commence and 
end on ceriain named days. What long yaeation 
is here referred to? It must be some long 
yaeation previously established. It could hardly 
refer to the long vacation in England, the period 
of which had never been recognized here. The 
special holidays or fast days in England were 
not observed here. The Legislature had not 
provided any long vacation. How then had this 
long vacation been established here? On in. 
quiry I find that an order made en the 26th of 
August, 1840, and numberd as 77 among the 
orders published in 1846 — to which on the ar- 
gpument my attention was not ca'led—establisb- 
•d for the first time a long vacation in this court 
in the following words : *' That whereas, it hav- 
ing been proposed by the profession and approv- 
ed by the the Viee-Chancellor, that there should 
be a yearly yaeation in this court, notice is 
hereby given that his Honor doth order and 
direct, that such vacation shall commence yearly, 
from and after the expiration of one week from 
the termination of the equity sittings after 
Michaelmas term in each year; and shall con- 
tinue nntU the Ist day of November then next 
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ensiling, during whioh period the coart will not 
flit, and the Master's and the Regi8tr*r*8 cffioea 
sball be respectiTely closed: except that the 
Registrar's may at any time during Che said 
Taoation be opened for all purposes of making 
applications for special injunctions ** 

Oh the 8rd day of Jane, 1858, all pre-existing 
orders were abolished in express terms. But 
still ordtT 4 of this series of orders, sub^tit1lted 
for those nbolished, says, ** The long vacation is 
to commence on the first diiy of July, and to 
terminate on the 2lHt of Aogust in e?ery year.'' 
Wbnt long viication? In my opinion the long 
▼acMtion established by the order of 1840. But 
if. Ha it may be contended, thai order was 
blotted out entirely, there woald be no long 
Tttcftiioii to which reference could haye b«*en 
matle. The order must then, I think, have only 
been disturbed so far as order 4, of 8rd June, 
1858, disturbed it; or mont have t>een recognis- 
ed and reestiiblished by that order, except m so 
far as it interferes with it. If the provision for, 
or crentinn of a long vacation depends upon tbif 
order 77, then also, I think, we muKt look to it 
to see what that vacation meant; what was its 
charticter. purpose and object ; and these are de- 
fined by the order itself. Giving effect to these, 
I think that no proceeding in invitum could or 
can be tiikf*o in the Master's ofiice during the 
long vNcation ; that the proceedings in this case 
were therefore improper, and that the matter 
mn8t be referred back to the Master tu proceed 
anew. Toe ordinary meaning of the word 
** vacation" is an intermission of proceedings — 
of orriinary work. It is true that subttequent 
orders provide that vacation shall not count in 
the time allowed for certain proceedings may be 
taken in vacation. But for this provision time 
might well run in respect of proceedings had 
befi>re vacation arrived. 

As, I believe, this is the first case in which 
obji'Ctinn hAs been taken to proceeding in the 
Master's office daring the long vacation, and as 
it has been customary during that time to take 
such proceedings, I make no order as to costs. 



CHANCERY CHAMBERS. 

(A'jwrlaiiAy J. W.FLarcaBS, Stq^ SoUeUor, tie.) 

TiOB V. Mtkbs. 

WiMre ander an f>rd«r in Glunibers after deera*, ptrMms In- 
terwted In tb« i^ulty of radMnption of m-rt|tii«wl preinli«g 
have been ■dd«<<f a« parties to a ■nU lo the IIa«t«ir'B offlee, 
an applicatliin to 8t»t anlde taeh an oidMr most be mad* to 
tbv Court apon peUttoo. 

8. H, Blake applied in Chamhers, on notice, oa 
hehalf of Cornelius O*dallivao, who had been 
added as a party defendant in the Master's office 
after decree, under an order made In Chambers, 
as being interested in, or as being the owner of 
a portion of the mortgaged premises in question, 
to have the order set a»ide and vacated. 

ffamUton, for the plaintiffs, without adduciog 
merits, contended that the application was irregu- 
larly and improperly made, having been made 
in Chambers on notice of motion instead of to the 
Court upon petition. 



Thi Ji7noB's SsoaBTAET. — I am of opinion 
that the objection is a good one, and must pre- 
vail. The order in Chambers which was sought 
to be vacated having been made after decree, 
was in fact a part of the decree in effect. 

Liberty given to O'SuUivan to apply to the 
Court upon petition— costs of the application in 
Chambers reserved. 



Wivav V. Bradstbbbt. 
f V a rti ee B», Unti m o/Ume/hr appMiing Pt Ctmi of Smr 

€Utd ApjMOJ. 

Whera time to appeal to tha Ooort of Error and Appeal from 
an Older imda in Chamheni wnnld expire tietbrw iineh 
appatil ooiild \m hoard, tha time will not be extended on 
an Applioation uMde to a Jndk« In elumberd fur that 
purpoae. 

An order had been made in in Chambers this 
suit on the 29th of November last, refusing to 
discharge the writ of sequestration issued against 
the defendants. From this order the defendants 
desired to nppeal to the Court of Error and Ap- 
peal ; but as ihey had allowed one sitting of the 
said Court to be held without appealing, the six 
months would expire before the July sittings, 
and consequently unless the time was extended 
buch an appeal could not be made at all. This 
was an applioaiion. therefore, fur an extension 
of the time for appeal. 

McLennan, for the defendants. 
S a. Blake, contra. 

Tbb Judgb's Skobbtart. — Under theciroam- 
stances, if the appeal cou'd be made at all, it 
might be made without an application of this 
dei<cription in Chambers. The English authori- 
ties shew quite conclusively that Judges in 
Chambers have no power to make such an order 
as that asked for in this case. 
I must refuse the application with costs, on the 
ground of want of jurisdiction. 



StXPBBH ▼. StHPSON. 
Pmcffee— IvwoMon— Ae cm mApenuu 

lae OD Prbpoeoa hj direetion of the Ooart. to be allow<Hl on 
taxations under the Urlff of ooati^ where tba amount 
Itaelf U properly Uxable. 

[Master*! Office, 18S7.] 

In the bill of costs in this suit a charge was 
msde for fee on a subpoena. The Master taxed 
it off, holding that, accordlnjr to the practice 
which had prevailed in his office for a con.MiJer- 
able length of time, be was not authorised in 
taxing such a fee. 

Application was thereupon made, through the 
Secretary, to the Judges of the court, for a direc- 
tion to the Master to allow such fees to the 
parties. 

It was contendrd thnt under the wording of 
the tariff a fee on a subposna should be a taxable 
fee, being a writ issued out of the court. 

Tkb Judobs Sbcbbtabt. having conferred with 
the Judge-, directed the Master hereafter to allow 
a fee of five shillings on every writ of subpcdna 
on all taxations, when the charge for the writ 
itself is properly taxable. 
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iOmtittued from pag$ 83.) 
Pasties. 

1. A cattui que irmt under a deed of family 
arraugeiueot settled his share. There were two 
trustees of the settlement, one of whom was 
also a trustee of the deed of arrani?ement. In 
a suit to administer the trusts of this deed, and 
make the trustees responsible for breaches of 
trust, heldf that as a trustee of the settlement 
was an accountli^ party to the suit, the ceakm 
que iru»t under the settlement should be made 
parties.— Payne v. Parker, Law Rep. 1 Ch. 827. 

2. In a suit to enforce a eoyenant in a lease 
not to carry on a certain trade, the original 
covenantor is not a proper party, if he has 
parted with all his interest, and is not in fault 
-^CUmenta y. Wellet, Law Rep. 1 Eq. 200. 

3. If, on the construction of a will, there is 
a doubt whether there may not be an intestacy, 
and if the fund to be distributed has been paid 
into court under the Trustee Relief Act, the 
House of Lords will not proceed with on appeal 
in the absence of any one to represent the next 
of kin.— Trevillian v. Knight, Law Rep. 1 H. L. 
30. 

See CnAMPEBTY ; Covenant, 1 ; Husband and 
Wife, 4. 
Partnership. 

1. The test to determine th« liability of one 
800j;rbt to be charged as a partner, is whether 
the trade is carried on in his behalf; and parti- 
cipation in the profits is not decisive of that 
question unless the participation is such as to 
constitute the relation of principal and agent 
between the person taking the profits and those 
actually carrying on the business. — BuUen ▼. 
Sharp, Law Rep. 1 C. P. 86. 

2. Two partners, who had dealings with the 
respondents, toolc a new partner. The new 
partnership was formed by deed, and a balance 
sheet, showing the liabilities and assets of the 
M firm, was drawn up, and admitted by all 
the partners The new firm continued to trade 
with the same books as the old firm, and no 
distinction was made in the payments, balances, 
assets, and debts of the old and new firms. The 
respondents continued to trade with the new 
firm, and part of the debt due them from the 
old firm was paid by the new firm. Held, that 
the respondents could prove against the estate 
of the new partnership, which had become 



bankrupt, for debts due them from the old firm. 
-•Jtol/e v. Flower, Law Rep. 1 P. C. 27. 

8. A partnership was formed to continue five 
years, notwithstanding the death of any part- 
ner; the profits to be divided annually; and, 
before any division of profits, each partner at 
the end of each year to be credited with inte- 
rest on his capital at the b^nnin.^ of the year. 
One partner having died before the expiration 
of the five years, — held, that th« iritfre.8t on his 
share of capital was apportionable, so much as 
accrued in his lifetime being corpus, and the 
remainder income of his estate, but that his 
share of the profits, divided at the annual divi- 
sion next after bis death, was all income. — 
Jbbotson V. Eiam, Law Rep. 1 Eq. 188. 

4. Partnertihip articles provided that a part- 
ner desirous of selling his shares should offer 
them to his co-partners collectively ; if they 
should decline, then to the partners desirous of 
collectively purchasing ; and, if none such, then 
to the partners individoally ; after which, he 
might sell to a Ftraager. One of four partners 
offered his shares to the other three collectively 
(one of whom he knew would not purchase). 
The other two declared their willingness to 
accept, and were told that no offer was made 
them. MM, that this offer enured to the bene- 
fit of the two, and specific performance decreed 
accordingly. — ffon^fratf v. FdhergiU, Law Rep. 
1 Eq. 5t)7. 

See AdUINISTBATION, 5 ; iMTBRBOOATOfilES, 2. 

Pate.xt. 

1. When a patent is granted to two persons, 
each may use the invention without the other's 
consent, and without being laccountable to the 
other for half the profits from its use. As to 
the profits from granting licenses, qxioere. — 
UaOurt v. Orem, Law Rep. 1 Ch. 29. 

2. If a plaintiff, at the filing of a bill, was 
entitled to an injunction to restrain the infringe- 
ment of his patent, an inquiry as to damages, 
under Cairn's Act, will not be refused him at 
the hearing, though the patent has then expired. 
—Paxefnpori y. Rylanda, Law Rep. 1 Eq. 802. 

8. An interlocutory injunction to restrain the 
infringement of a patent, moved for in July, the 
plaintiff having complained of the infringement 
in the preceding November, and known of the 
defendant's proceedings in the previous August, 
waa refused. — JBovill v. Craie, Law Rep. I Eq. 
888. 

4. An application for extension of the term 
of a patent on the gronmd of inadequate remu- 
neration by a patentee, who did not manufac- 
ture or sell the patented article, but granted 
licenses to manufacture, was refused, it appear- 



104r-VOL. III.. N. S.] 



LAW JOURNAL. 



[April, 1867. 



Digest of English Reports. 



ing that the patentee's accounts of his own 
expenses in carrying on the patent were unsa- 
tisfactory, and that no accounts were giren of 
the profits made by the licensees. — TrotmaiiCB 
Patent, Law Rep. 1 P. 0. 118. 

6. At the hearing of a suit for infringement 
of a patent, eyidenoe of prior user, not disclosed 
by the particulars of objection, is admis»ible, 
though discovered since the deliyery of the 
particulars. — Daw v. Mey, Law Rep. 1 Eq. 88. 

6. In a suit to restrain the infringement of a 
patent, the defendant need not deliver particu- 
lars of objections, where replication has been 
filed, and the court has refused to direct issues 
—Bavill V. Ooodier, Law Rep. 1 Eq. 86. 

See CoPTRiGHT, 8 ; IirrKBROGAToaiEs, 8 ; Com- 

PANT, 1. 

Pedtorex. — See Evidxkce, 1. 
Perpetuity. — See Vested Interest, 2. 
Pleading (at law). 

1. To an action for money due, a plea on 
equitable grounds, that the plaintiff assigned 
the debt to D., who notified the defendant; that 
the assignment still remained in force; that 
the defendant was still liable to pay D. ; that 
the action was not brought for the benefit nor 
with the consent of D. ; and that, if the plain- 
tiff recovered, the defendant would still be 
obliged to pay D.,— is good,—Jeff$ v. Day, Law 
Rep. 1 Q. B. 872. 

2. To an action 'agidnst sureties on a bond 
conditioned for the due performance by A. of 
his duties as collector of poor rates and sewer 
rates, the bond to continue in force if A. held 
either office separately, the breach assigned 
being that A. had not paid over money received 
in both capacities, a plea that before breach an 
act was passed increasing A's duties as collec- 
tor of sewers' rates, and under which he was 
chosen collector of main drainage rates by those 
from whom he held his other appointments, is 
bad, as not affording an answer to the liability 
for A.'8 breaches of duty as collector of poor 
rates.— iS*i/fctt v. Fletcher, Law Rep. 1 C. P. 217 

See Award, 2 ; Bamkrvptct, 5 ; Equitt Plead- 
ing; Yariamoe. 
Power. 

1. A testatrix having a life interest in con- 
sols, with a power of appointment among her 
children, by will made in 1864, containing no 
reference to the power, bequeathed all money 
belong^g to her in consols, and all money she 
might die possessed of, to her two surviving 
children and to a stranger to the power, in 
equal shares She had no consols or other 
stock, except that subject to the power, ffeid, 



that there was a valid exercise of the power as 
to the share bequeathed to the children, and 
that the other share went to those entitled in 
default of appointment. — Graiw\ck*% Truete, 
Law Rep. 1 Eq. 177. 

2. B. by a will in 1858, specifically gave 
freehold, copyhold, and leasehold property, and 
gave all other real and personal property of 
which he should die possessed, or have power 
to dispose, on certain trusts. By a voluntary 
settlement in August, 1862, B. conveyed all his 
freehold property on trust, after his death, for 
R for life, with remainder as B. should " by 
his last will or any codicil thereto" appoint, 
and, in default of appointment, to E. in fee ; 
Und by the same settlement he disposed of all 
his leasehold, and personal property. In No. 
vember, 1862, B. by a last will, not mentioning 
any former will, appointed, under the power 
in the settlement, an annuity out of his freehold 
property, and devised all his copyholds, but 
made no other disposition of his property- 
Probate of both wills was granted. Held, that 
the testator having made the will of 1862 after 
the settlement that the will of 1858 could not 
operate as an execution of the power. — PetHnyer 
V. Ambler, Law Rep. 1 Eq. 610. 

8. A testator devised real estate to his daugh- 
ter for life, without impeachment of waste, save 
as mentioned, with restriction against alien- 
ation, and remainders in tail and fee over. The 
daughter had power to charge the property to a 
limited extent ; and she and each tenant in tail 
had power to lease any of the lands for twenty- 
one years, with a reservation to work mines. 
Then followed a reservation of all timber for 
twenty years from testator's death; and the 
will continued, that it was the testator's will 
and desire that it should be lawful for his daugh. 
ter to work or contract for, lease or let out to 
be worked and wrought, all the mines, — ^the 
" issues, proceeds, and profits," to be paid to 
trustees for the purchase of lands. The daugh. 
ter leased for twenty one years (or for sixty, if 
she had authority) all the mines on certain 
farms, with liberty to the lessee to do all acts 
in or upun the said farms that should be deemed 
expedient in working the mines devised, or the 
mines belongiug to any other person, making 
satisfaction to the tenants for damages. The 
lessee covenanted to pay rent and certain roy- 
alties, and to work the ndnes in a workmanlike 
manner, Ac, In ejectment by the remainder 
man against the lessee, the jury having found 
that the covenants were usual and reasonable. 
It was held by £rU, C. J., and WUles, J., that 
the daughter had unconditional power to lease 
the mines, with no other limitation than that 
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arUing from her fidaciary capacity as donee of 
the power ; that the lease was a good exercise 
of the power ; and that, if some of the licenses 
granted were yoid, the lease was void pro tanto 
only. Held, by Bjflet and Moniague SmUh, J. J.» 
that a mere working power was given to the 
daughter; and that the lease was void, or could 
not at all events extend beyond the daughter's 
htQ,—Jeg<m v. Vivian, Law Rep. 1 C. P. 9. 

4. Under a settlement of personalty contain- 
ing a power to sell the trust funds, and invest 
in real estate to be held on such trusts as would 
best correspond with the subsisting trusts, and 
to be considered personal estate for the pur- 
poses of the settlement, the trustees have a 
power of sale over purchased real estale, though 
no such express power is contained in the set- 
tlement. — Tail V. Lathbury, Law Rep. 1 Eq. 
174. 

6. If a power, coupled with a duty, is given 
to trustees, to be executed at a fixed period, 
and after they have come to a judgment as to 
the conduct of the individual to be effected, 
who has married three years before the time 
for such execution ; and if the trustees formally 
approved of the marriage, and were made aware 
of a provision out of the trust estate for the 
intended wife, contained in the marriage set- 
tlement, and though they gave no warning that 
they might be obliged to defeat such provision, 
— ^3'et it is the doty of the trustees (the husband 
having, in their judgment, subsequently mis- 
conducted himself) to execute the power so as 
to restrict him to a life-interest, though the 
provision for the wife's and other claims found- 
ed on the marriage settlement, sre thereby 
defeated.— Wilier v. Ker, Law Rep. 1 H. L. Sc. 
11. 

6. By a marriage settlement, a wife had power 
to appoint a fund to " all and every the chil- 
dren, or child, or more remote issue of the 
marriage." She appointed the fund to new 
trustees on trust to pay the income to her only 
child for his life, or until he became bankrupt, 
or assigned the same; and then to the trustees 
for his life, for the benefit of her eon, his wife, 
and children, or any of them, as the trustees 
should think expedient. Hdd, that the appoint- 
ment was void in Mo, and not merely for the 
excess.— ^roiwt'a Tru»t, Law Rep. 1 Eq. H. 

See Will, 13. 
Practice (at law). 

I. An indorsement of a notice on a writ of 
summons, allowing less time for pajinent than 
the time limited for appearance, is an irregula- 
rity not waived by admission of service. — Galli 
V. Mtmgruel, Law Rep. 1 C. P. 46. 



2. The court will not interfere with the dis- 
cretion of a judge at chambers in refusing leave 
to proceed without personal service, under 15 
A 16 Vic. a 76, § 17.— rom/inron y.GoaUy, Law 
Rep. 1 C. P. 280. 

8. A writ having been issued for service out 
of the jurisdiction, the court, not being satisfied 
that the plaintiff did not intend to sue for mat- 
ters not arising within the jurisdiction, ordered 
the writ to be set aside, unless the plaintiff 
would give an undertaking to prove, and con- 
fine himself to a cause of action arising within 
the jurisdiction. — Diamond v. Suiton, Law Rep. 
1 Ex. 180. 
<Spe Arbitration ; Costs; Damages, 2; Equity 
Practice; Interrogatories; Jury; Par- 
ticulars. 
Prescription.— iSM Hiohwat, 8; Landlord and 

Tenant, 1; NmsANCS, 1. 
Principal and AoEN'r. 

1. A. having employed B. to manage and 
carry on — ^in the name of " B. A Co." — ^his busi- 
ness, to which the drawing and accepting bills 
of exchange was Incidental, although he forbade 
B. to accept or draw bills, was held liable on a 
bill accepted by B. in the name of "B. A Co.," 
in the hands of an endorsee, who took it with- 
out any knowledge of A. and B., or the business. 
-^Edmundtt v. Bushell, Law Rep. 1 Q. B. 97. 

2. If an auctioneer, who is authorized to sell 
goods on condition that purchasers shall pay a 
deposit at once, and the remainder of the pur- 
chase money on or before delivery of the goods, 
receives payment by a bill of exchange, which 
falls duo, and for which he receives cash, after 
his authority to sell is revoked, the purchaser 
is not discharged. — WiUianu v. Fvans, Law 
Rep. 1 Q. B. 8fi2. 

8. A, a broker, sold some yarn to the defen- 
dant Before its delivery, the defendant paid 
A. in advance £1,000 on his general account. 
Part of the yarn was sold by A, as agent for 
the plaintiff, on a del credere commission. The 
yarn being worth more than £1,000, the defen- 
dant paid the difference to A in cash, and so 
balanced the accounts between them. A. did 
not pay over to the plaintiff the value of his 
yarn, and became bankrupt Held, that the 
defendant was still liable to the plaintiff for the 
price of his yarn, except to the extent of the 
cash payment — CaUeraU v. JSindle, Law Rep. 
1 C. P. 186. 

4. Thedutiesof the agent of a company being 
personal, and incapable of being enforced in 
equity, the court r^eed to restrain the direc- 
tors from acting upon or enforcing the resigna- 
tion of A., whose agency was made a condition 
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in the prospectus of the company, and was 
expressly provided for by its articles ; but put 
the directors on an undertaking not to take 
advantage — in proceedings at law, to recover 
the amount due on A's. shares — of his resigna- 
tion, which he alleged to have been conditional 
on his being relieved from all liability on shares. 
— Mair v. Himalaya Tea Co., Law Rep. 1 Eq. 
411. 
See Bills and Notks, 1, 2, 8 ; Frauds, Stattttb 
07, 4 ; Insuranor, 6, 6 ; Master and Ser. 
VANT, Partnership, 1. 
Probate — See Administration ; Executor, 2 ; Le- 
gatee ; Production of Documents, 1 ; Will. 
Production of Documents. 

1. A testator disposed of his residue, accord- 
ing to the trusts of a deed in which he had no 
concern or interest The persons interested in 
and having the custody of the deed having 
refused to produce it, or allow a copy of any 
part to be made, the court directed probate of 
the will to issue, without the incorporation of 
the deed or any part thereof. — Goods of Sih- 
Ihorj^ Law Rep. 1 P. ifc D. 106. 

2. A ceMiui que trust of an equity of redemp- 
tion, in a suit for redemption of the mort^rage 
and reconveyance of the property, can demand 
production of a conveyance of the equity to a 
mortgagee by the trustee, with notice of the 
trust. — Smith v. Barties, Law Rep. 1 Eq. 65. 

8. A mortgagee must always produce the 
mortgage deed for inspection by the mortgagor. 
^Patch V. Ward, Law Rep. 1 Eq. 4'^6. 

4. In an administration suit, it was ordered, 
on the application of the defendant trustees, 
that a contract for sale made before the suit 
should be carried into effect, the purchaser 
consenting to be bound " as if he were a party 
to the suit, and the contract was specially the 
subject thereof." The purchaser having applied 
for reduction of the purchase-money, on account 
of adverse claims, was held entitled to an affi- 
davit by the trustees as to documents in their 
possession relating to matters in question be- 
tween him and them.— 2>en/ v. Denty Law Rep. 
1 Eq. 186. 

6. A clerk of persons against whom adjudi- 
cation of bankruptcy is prayed, who has stated 
that he has no possession of their books, is not 
bound to produce them on the hearing. — In re 
Zeiffhton, Law Rep. 1 Ch. 881. 

6. A subpctna duces tecum requiring a solici- 
tor, not a party, to produce all papers, Ac, 
relating to all dealings between his firm and a 
party, for thirty-three years, without specifying 
particular documents, is too vague ; but, if the 
witness admits that he has "the documents 



thereby required," he must produce them, with- 
out being first sworn. — Lee v. Angia, Law Rep. 
2 Eq. 59. 

7. An application for liberty to seal up docu- 
ments, by a defendant who has not been requir- 
ed to answer as to documents need not be made 
on the original summons for production ; but 
will be granted on summons by the defendant, 
after his filing an affidavit admitting possession 
of the documents, without his paying the costs 
of his summons. — Talbot t. Marnhfield, Law Rep. 
1 Eq. 6. 

pROMisaoRT Note— iS(t0 Bills and Notes. 

Railway. — See Carrier; Compant, 1, 2; Master 
AND Servant, 1, 2; Nboltgbncb, I, 2, 8, 4 ; 
Specific Performance, 2, 8. 

Rape. 

1. On a trial for rape there must be some 
evidence that the act was without the woman's 
consent, even if she be an idiot ; and if there 
are no appearances of force, and the only evi- 
dence of the connection is the prisoner's admis- 
sion, coupled with the statement that it was 
done with her consent, there is no eviilence for 
the jury. — The Queen v. Fletcher, Law Rep. 
1 C. C. 89. 

2. The offence of attempting to have carnal 
knowledge of a girl uhder ten years of age may 
be committed, though she consent. — TTie Queen 
V. Beale, Law Rep. 1 C. C. 10. 

Receiver — See Administration, 2 ; Trusts, 2. 
Recetvino Stolen Goods. 

1. A thief stole goods from the custody of a 
railway company, and afterwards sent them in 
a parcel, by the same railway, addressed to the 
prisoner. The theft being discovered, a police- 
man in the company's employ opened the par- 
cel on its arrival at the station for delivery ; 
and then returned it to a porter, to be kept till 
further orders. On the next day the policeman 
directed the porter to take the parcel to its 
address, when the prisoner received it. Held, 
on an indictment laying the property in the 
company, that the prisoner was not guilty of 
receiving stolen goods, as the goods had got 
back into the possession of the owner. — The 
Queen v. Schmidt, Law Rep. 1 C. C. 15. 

2. Tlie 24 & 25 Vic. a 96, § 94,— which 
enacts, that if one or more persons, of two or 
more indicted for jointly receiving property, 
are proved to have separately received any 
part or parts of such property, the jury may 
convict such of said persons as have received 
any part or parts of the property, — includes 
cases where the prisoners separately received 
tlie whole of the stolen property. — The Queen 
Y Reardon, Law Rep. 1 C. C. 31. 
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Rbgistration. 

A registered title can be affected only by 
clear and distinct notice, amounting in fact to 
fraud. — C.hadwick v. TumfTf Law Rep. 1 Ch. 
SIO. 

Rklzabe. 

Residuary legatees having given up to a 
debtor of their testatrix a policy on his life, held 
by her as security for the debt, and having sig- 
nified their intention of releasing the debt on 
bis paying the probate and legacy doty on the 
debt, such payment is a good consideration for 
the release, and the debt is released. — DubUante, 
ENianT Brucs, L. J. ; Taylor r. Jlfantieri, Law 
Rep. 1 Ch. 48. 

Rent. 

1. Under a condition in a sale of leaseholds, 
that all outgoings to the day of taking posses- 
sion shall be paid by the vendor, an apportioned 
part of the current rent from the last quarter- 
day to the day of taking possession is an out- 
going. — Latces r. Gibson, Law Rep. 1 £q. 186. 

2. A rent-charge, granted by a deed contain- 
ing no power of distress, is within the 4 Geo. 
11. c. 28, § 5, and is therefore a " freehold tene- 
ment. — Dodda V. TTtompson, Law Rep. 1 C. P. 
1S3. 

See Appeal, 1 ; Frauds, Statute of, 2 ; Lease ; 
Tenant for Life. 
Res adjudicata. 

Demurrer will not lie to a bill on the ground 
of res adjudicata, unless it avers that every- 
thing in controversy, as the foundation of the 
suit, was in controversy in the former suit — 
Moss V. Anglo-Egyptian Navigation Co., Law 
Rep. 1 Ch. 108. 
REamsMOE. — See Bomicxl. 
Seduction. — See Daii ages, I. 
Separate Use. 

A bequest of a legacy to trustees on trust, to 
invest and pay the dividends to Uie testator's 
unmarried niece during her life, *' for her own 
sole and separate use and benefit, free from the 
control of any husband she may marry," fol- 
lowed by a bequest of the residue of the testa- 
tor's personal estate to the said niece, " for her 
own sole use and benefit absolutely."— A«/</, that 
there was a good gift of the residue to the wife's 
separate use. — Tarsei*f% Trust, Law Rep. 1 £q. 
661. 
See Accruer, 2. 
Serviob.— <Spe PRAoncs (at law); Substitutional 

Serviob. 
Settled Estatb. 

Testator devised real estate to trustees on 
trusty at their discretion to sell, invest the pro> 



ceeds, and pay the income to his wife and chil- 
dren. U^d, that, as the time of sale was dis- 
cretionary, and as the rents until sale must by 
implication go as the income of the proceeds 
was directed to be applied, this was a settled 
estate, within 19 h 20 Vict. c. 12U, § 1 ; and 21 
and 22 Vict. c. 'JY, § l.-^Jxiiug's Trusts, Law 
Rep. 1 £q. 416. 
Solicitor. 

1. A trustee is liable for loss caused by the 
fraud of his solicitor, nlthough he may have 
used ordinary discretion in employing him. — 
JBostoek V. Floyer, Law Rep. I Eq. 20. 

2. Consent to the withdrawal of a juror, by 
counsel retained to conduct a cause, is binding 
on the client, notwithstanding he may have dis- 
sented, if this dissent was not known to the 
opposite party at the time. — Strenus v. Frands, 
Law Rep. 1 Q. B. 879. 

3. Proceedings taken on behalf of a defendant 
by a solicitor^ who had not at the time renewed 
his annual certificate, will not be set aside as 
irregular ; the interest of the client not being 
affected by the want bf proper qualification. — 
Sparling v. Brereton, Law Rep. 2 Eq. 64. 

4. If a solicitor, acting for a vendor, receives 
the deposit on the sale of an estate as such 
agent, he does not receive it as a stockholder, 
but must pay it to the vendor on demand. — 
Edgell v. Day, Law Rep. 1 C. P. 80. 

6. A solicitor who pays off a mortgage due 
from his client must be taken to act as the agent 
of the client, and not on his own behalf; and, 
if he receives the rent of the mortgaged pro- 
perty, the possession is that of the client, and 
the Statute of Limitations does not run against 
the client. — Ward v. Carttar, Law Rep. 1 Eq. 
29. 

See Production op Documents, 6. 
Special Case. 

If a case is submitted on an agreed statement 
of fact, with power for the court to draw any 
reasonable inferences, the court cannot infer 
that the facts stated are a color to conceal some- 
thing really diffierent; at least, unless such 
inference is very clearly made out. — BuUen v. 
Sharp, Law Rep. 1 C. P. 86. 
Specifio Performanob. 

1. A title, under a construction of a will, will 
not be forced on a purchaser, if an opposite 
construction has been acted on for years, and 
if the judge whose opinion is appealed from 
held the title bad, unless such opinion is clearly 
erroneous. — Collier v. MeBean, Law Rep. 1 Ch. 
8L 

2. The safety or convenience of the public is 
a ground for refusing specifio performance of a 
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contract between a railway company and a 
land owner.— :-JRaphael v. Thames VaUey Rail- 
vfay Co., Law Rep. 2 Eq. 87. 

8. An award that the defendant shonld exe- 
cute to the plaintiff a lease of a railway made 
by t)ie plaintiff on the defendant's land. In words 
set out in the award, and that the plaintiff 
should furnish to the defendant certain privi- 
leges, such as keeping an engine on the railway, 
— which, however, were not mentioned in the 
lease, — will not be ordered to be specifically 
peformed, because the provisions in favour of 
the defendant cannot be enforced at once. — 
JBIackeit v. Bates, Law Rep. 1 Ch. 117. 

4. Defendant purchaser in possession, who, 
by decree directing an inquiry as to title, has 
been ordered to pay into court the interest on 
the purchase-money, — which is also declared a 
lien on the estate, — is not entitled to dismiss 
the bill for specific performance, though the 
plaintiff cannot show good title ; it appearing 
that the defendant has, since the purchase, by 
his own act, acquired the means of curing the 
defect ; and leave will be granted to amend, or 
to file a supplemental bill. — Hvme v. Pocoek 
Iiaw Rep. 1 Eq. 662. 

See Lease, 6, 7; Partnsbship, 4; Vendor 
AND Purchaser, 8, 6, 8. 
Statute of Frauds. — See Frauds, Statute of. 
Statute of Limitations. — See Limitations, Sta- 
tute OF. 
Statute, Repeal of. 

If a statute is impliedly modified by a later 
statute, and the later statute is afterwards 
repealed, the implied modification ceases. — 
Olaholm v. Barker, Law Rep. 1 Ch. 228. 
See Company, 4. 
Stoppage in Transitu. 

Goods were shipped by the vendor on a gene- 
ral ship, belonging to a firm of which the pur- 
chaser was a member; and registered in the 
purchaser's name. Three parts of the bill of 
lading, by which the goods, were deliverable at 
6. to the purchaser or assigns, were handed to 
the vendor, and the fourth retained by the 
master.— Zre/<f, that the goods might be stopped 
in transitu, before the delivery at G. — Sckots- 
mans v. Lancashire and Yorksfiire BaUioay Co., 
Law Rep. 1 Eq. 849; 
Sudstttutional Service. 

Substituted service ordered on a solicitor 
who had acted for the defendants In transac. 
tions concerning the matter in suit; service to 
be also made at the defendant's foreign resi- 
dece, personal service being impracticable.— 
ffope V. Camesfie, Law Rep. I Eq. 126. 



Survivorship. 

If persons claim property as next of kin to 
an intestate, the burden lies on those claiming 
through a deceased nearer of kin to show that 
such deceased survived the intestate. — Green* s 
Settlement, Law Rep. I Eq. 268. 
See Accruer, 1 ; Vested Interest, 2. 
Tenant for Life and Remainder Man. 

1. A remainder man can maintain a bill 
against the executor of the husband of tenant 
for life, for an account of rents improperly 
received by the testator after his wife's death, 
before the remainder man asserted his rights ; 
and, if the executor docs not admit assets, he 
can maintain a bill for an account of the testa- 
tor's estate. — Caton v. Coles, Law Rep. 1 Eq. 
681. 

2. If a tenant for life, under a settlement of 
an estate pur autre vie, has renewed the lease 
for lives to himself and heirs, purchased the 
fees, made a parol demise ior a year, but dies 
before the end of the current half-year, the rent 
must be apportioned, under 11 Geo. II. c. 19, 
§ 16, between his executor and the remainder 
man.— JftOi v. Trumper, Law Rep. 1 Eq. 671- 

8. A written agreement by a tenant in tail 
expectant on the death of an insolvent tenant 
for life, with the agent of the assignee of the 
tenant for life, that the assignee should have 
the same right to the timber as if he had actu- 
ally cut it on a past day named, and that the 
assignee should not cut it for a month, will not 
be enforced in equity, if the tenant for life was 
alive at the day named, but dead at the date of 
the agreement, though both the tenant in tail 
and the assignee's agent were ignorant of his 
death.— Coc/irane v. Willis, Law Rep. 1 Ch. 68. 

4. The receipt of rents under a lease, made 
by tenant for life under a supposed power, by 
a receiver appointed during the remainder 
man's minority, does not create a tenancy from 
year to year ; nor does the acceptance by the 
remainder man from the receiver of the accu- 
mulated rents so received confirm the lease. — 
Jsffon V. Vivian, Law Rep. 1 C. P. 9. 

6. If a demise is determined by the expira- 
tion of the landlord's estate, and the tenant 
continues to hold under the remainder man, but 
nothing passes between them, except the pay- 
ment and receipt of the same rent as before, the 
new landlord is not bound by a stipulation in 
the former tenancy, which is not known to him 
in fact, nor according to the cnstoia of the 
country.— OaA:^ v. Afonck, Law Rep. 1 Ex. 
169. 

See Power, 8. 
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Th&k&tenikg to Accuse. 

' A prboner who has threatened to accose of 
an abominable crime with a mare, in order to 
force her purchase under terror of the charge 
is gfoAliyof threatening to accuse with intent to 
extort money. — The Queen v. Redman, Law Rep. 
ICC. 12. 

Tkadb Mark. 

1. Ho trader can adopt a trnde-ninrk so re- 
sembling that of another trader that persons 
purchasing with ordinary caution are likely to 
be misled, though they would not be misled if 
they saw the two marks side by side ; nor can 
a trader, even with some claim to the mark or 
name, adopt a trade mark which will cause his 
goods to bear the same name in the market as 
those of a rival trader. — 8eixo v. Provexende, 
Law Rep. 1 Ch. 192. 

2. On an enquiry whether any and what 
damage has accrued from the unlawful use of a 
trade-mark, the plaintiff must prove special 
damage ; and it will not be presumed that the 
amount of goods sold under the fraudulent 
trade-mark would have been sold by the plain- 
tiffs, but for the unlawful use of the mark. — 
Leather Cloth Co, v. Hinchfield, Law Rep. 1 Eq. 
299. 

** 8. The plaintiff being a thread-maker of re- 

pute, the defendant bought in the market wound 

' thread, not made by the plaintiff, of inferior 
quality, and not bearing his name ; but marked 
with the name of thread- winders known to be 
accustomed to buy of the plaintiff thread in 
the hank for winding. The defendant sold the 
goods to a wholesale customer, with the assur- 
ance (given, as alleged, without knowledge of 
any misrepresentation), that they were made 
by the plaintiff; and invoiced them to the cus- 
tomer under certain numbers, adopted and ex- 
clusively used by the plaintiff to mark his 
manufacture. The customer attached the plain- 
tiff's name and numbers to the thread. Beld^ 
that the defendant had not been guilty of such 
wilful misrepresentation that an injunction 
would be granted ; and the bill was dismissed, 
but without costs. — AinstoorAx. Wdlmsley, Law 
Rep. 1 £q. 618. 
Tbobts. 

1. A father put a check into the hands of his 
son of nine months old, saying, " I give this to 
baby for himself;" then took it back, and put 
it away. He also expressed his intention of 
giving the amount of the check to the son, but 
shortly afterwards died, and the check was 
foand among his efiiects. Held, that there had 
been no valid declaration of trust. — Jonet v. 
Lock, Law Rep. I Ch. 26. 



2. A, by settlement on his son's marriage, 
covenanted for payment by himself, his heirs, 
executors, or administrators, during his life, or 
three months after his death, of £8,000 to trus- 
tees, with interest till paid. By will, he devised 
certain real estates for payment of debts, and 
other real estates to trustees, in trust for his 
grandson for life, with remainders over. The 
grandson mortgaged his equitable life-interest 
for value. 'The executors paid interest on the 
£8,000 till 1849; hut the £3,000 not having 
been paid, and the personal estate and the estate 
devised for payment of debts being exliausted, 
the trustees, in 1863, brought a suit to have 
the £8,000 raised by sale of the devised estaUs. 

Sdd, that the £8,000, tliough due on cove- 
nant and sohendum in/uhtrOt was a debt with- 
in the statute against fraudulent devices, 8 Wm. 
ifc M. c. H; that A.'s having ample assets at 
the date of covenant did not take it out of the 
statute, it not being necessary that the devise 
should be made to defraud creditors; and that 
the mortgage by the grandson did not affect 
the creditor's right, the devisees in trust and 
not the equitable tenant for life, being the de- 
visee within the statute. 

Meld, further, that misapplication of assets in 
the hands of the trustees was no reason why 
the creditor should not be paid out of the de- 
vised estates; and the fact that one of the 
original covenantees, who had been a receiver 
of A.'s estate during his lunacy, had not paid 
the £3,000 oat oi the money so received, was 
no bar to the present claim, he having no right 
to apply such moneys otherwise than as direct- 
ed by the court ; and also that the mortgagee 
could not be regarded as a purchaser without 
notice. — Coope v. Creewell, Law Rep. 2 Eq. 10*J. 

See Confidential Relation ; Exboutoe de son 
TORT, 2; MonTGAGB, 2, 4; Production or 
Documents, 2 ; Power, 4, 6 ; Solicitor, 1. 
Yariancx. • 

The plaintiff lent money to A. on B.'s pro 
mise to become surety for repayment; and, 
after the money was advanced, A and B. signed 
and delivered this memorandum, " We jointly 
and severally owe you £60, Heldf sufficient 
evidence for the jury, on a declaration against 
A and B. for money lent, and on accounts 
sUted.—^i««ifc v. Huret, Law Rep. 1 C. P. 297. 
Vendor and Purchaser. 

1. A purchaser for value cannot require a 
voluntary agreement affecting the land to be 
delivered up to be cancelled. — De Hoghion v. 
Money, Law Rep. 1 Eq. 164. 

2. A condition of sale, that no objection should 
be made in respect of a specified lease, or any 
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other lease prior to a certaiD date, does not 
cover the case of a lease, prior to said date, 
not specified, and within the vendor'a know- 
ledge.— .^loarA V. Wiekwar, Law Rep. 1 Eq. 
68. 

3. Specific performance will not be enforced 
of a sale at auction, the conditions of which 
said nothing as to bidding for the vendor, but 
at which the auctioneer and another person^ 
both acting on behalf of the vendor, bid against 
each other. Whether the rule allowing one 
puffer ia good, gwxre. — Mortimer v. BeU, Law 
Rep. 1 Ch. 10. 

4. An (Tder to open biddings, that, in case 
there shall be no higher bidding, the person 
offering the advance " is to be allowed the pur- 
chaser," followed by a certificate of no bidding 
and of such allowance, does not preclude the 
court re-opening the biddings. — Ewinff v. WdiUt 
Law Rep. 1 Eq. 440. 

5. A clause authorizing the vendor to rescind 
a contract for sale, in case the purchaser should 
insist on any requisition which the vendor was 
unable or unwilling to comply with, does not 
justify a rescission, if the purcliaser, finding the 
vendor unable or unwilling, has waived the 
requisition. — Dvddell v. SimpBon, Law Rep. 
1 Eq. 578. 

6. The defendant agreed to purchase lands 
from the plaintiff, who was " only to produce 
a title from his vendor;" and the plaintiff, at 
the defendant's instance, purchased all the 
estate, right, and interest in said lands from 
one of four reputed owners. Held, that the 
defendant could not show aliunde that the plain- 
tiff's vendor had no title ; and specific perform- 
ance was decreed. — Ifume v. Pocock, Law Rep. 
1 Eq. 423. 

*l. \V. contracted to sell an estate to G., the 
purphase to be completed on a certain day; 
and if " from any cause whatever" the purchase 
should not then be coihpleted, G. to pay inte- 
rest Just before the day, a claim was made to 
the estate by a third party, with whom W. 
entered into a litigation, which was successful, 
but which did not end till nine years from the 
said day. W. in the mean time died, devising 
the estate to infants. G., when the adverse 
claim was first made, gave notice that he should 
not pay interest, but had always employed the 
purchase money in his trade, had never express- 
ed a wish to rescind, and did not object to 
specific performance on a suit being brought 
by W.'s executors therefor, on account of his 
refusal to pay interest. Held, that G. must pay 
Interest, but not all the plaintiff's coats ; because, 
if he had consented to pay ioterest, litigation 



would still have been necessary on account of 
the devise to infants. — WiUianu v. Olenitm, Law 
Rep. 1 Ch. 200. 

8. A decree had been obtained by a vendor 
against a railway company for specific perform- 
ance of a contract for sale, in which inquiries 
were directed to ascertain the amount due for 
damages and costs ; and such amount with the 
purchase money was ordered paid, Wit was not 
declared a charge on the land. Held, that, 
under liberty to apply, the vendor could not 
enforce by petition a lien on the land for the 
sums due, especially in the absence of incum- 
brancers on the land. — AUomey- General v. Sit- 
tingboume and Sheemew Railvay Co., Law Rep. 
1 Eq. 636. 
See Confidential Relation ; Covenant, 1,2; 
Specific Peeforxance, 1, 4. 

Vendor's Lie.v. — See Legatee, 1 ; Vendor and 
Purchaser, 8. 

Vested Interest. 

1. A testator directed trustees to apply the 
rents of a certain estate towards the muinte- 
nance of Ills daughters (naming seven) until the 
youngest should attain twenty-ooe, the property 
to be then sold, and divided equally among 
them ; but if any of them should die before the 
youngest arrived at twenty-one, then "her or 
their share or shares to be divided amongst his 
surviving daughters, share and share alike ;"^ 
but, if any of them should marry and die before 
the youngest attained twenty-one, ond leave 
a child or children, " it or the^ sho;>.Id receive 
their mother's share equally among them." 
Held, that there were no vested iniercits till 
the youngest daughter attained twenty-one, 
and that by " mother's share" was meant the 
share which the mother would have talsen, had 
she survived the period of distribution. — Hun- 
ew'j Tr^eti, Law Rep. 1 Eq. 295. 

2. A fund was bequeathed to S., and three 
other persons by name " who should be then 
living, or to the children of such of them as 
should be dead," the event indicated by '* then" 
being one which might fall beyond the limit 
fixed by the rule against perpetuities. S. died 
before the event, Held, that the gift to S.'s 
children was vested at S.'s d< ath, and so was 
not void for remoteness ; and that all the chil- 
dren of S. who survived her shared in t he gift, 
whether living or not at the time of distribu- 
tion, but that none of her children ^bo died 
in her lifetime shared in tlio gift. — Merrirk'8 
7'rusU, Uw Rep. 1 Eq. &61. 

Watercooesb. 

1. The plaintiflii, by license from L. and the 
defendant, constructed a watercourse across the 
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land of L., and thence across the defendant's 
- land. The defendant revoked his license, and, 
on the plaintiff's refusal to discontinue the 
watercourse, entered on L.'b land, at a spot 
near the boundary between it and the plaintiff's 
land, and obstructed the watercpurse. By ob- 
structing it on his own land, he would have 
done less damage to the plaintiff, but more to 
L., »nd perhaps some to the public. Htld, that 
the obsruction was made in a reasonable man- 
ner ; and a non-suit was ordered notwithstand- 
ing the defendant's trespass on L.'s land, L. 
not complaining thereof. — Boberit v. JSose, Law 
Rep. I Ex. 62. 

2. A stream supplied by the drainage natu- 
ral and artificial of cultivated land, and receiv- 
ing the drainage of two or three houses in its 
passage to the river, is not a " sewer" within 
the Public Health Act 1848.— 7*^^ Queen v. 
Godinanchester, Law Rep. 1 Q. B. 328. 

Will. 

1. It is essential to the validity of a will, 
that at the time of execution the testator should 
know and approve its contents. — i/astfime v. 
Stottie, Law Rep. 1 P. <k D. 64. 

2. If a will has been read over to a capable 
testatrix, and duly executed, certain words in it 
will not be excluded from probate because they 
are not in accordance with her instructions to 
her solicitor, nor contained in the draft will, 
which liad been read over to and approved by 
her, and the solicitor who prepared the will 
swears that such words were inserted without 
her instructions and by his inadvertence. — 
Gftardhouse v. Blackbuni, Law Rep. IF. & D. 
109. 

8. A testator having made five codicils to his 
will, the fourth of which revoked the three 
preceding, and the fifth confirmed the will and 
four codicils, the ambiguity was explained by 
parol evidence, which showed that testator 
intended in the fifth codicil to confirm the will 
and fourth codicil only, and probate was grant- ■ 
ed of the will and fourth and fifth codicils only. 
—Ooodi of Thomson, Law Rep. 1 P. 4 D. 8. . 

4. A reference in a codicil to a document as 
a will, which is not of a testamentary charac- 
ter, is not alone sufficient to entitle snoh docu- 
ment to probate. A codicil revoking any testa- 
mentary papers is entitled to probate, though 
it does not dispose of any property, and there 
is no evidence of any previous testamentary 
papers. — Ooodt of Htibard, Law Rep. 1 P. ifc D. 
53. 

6. A testator, by a paper purporting to be a 
codicil to his will, bequeathed the balance at 



his banker's to his wife. No will was found, 
though one had been in the testator's possession 
previous to tha date of the codicil. JJefd, that 
the codicil was independent of the will, and 
should be admitted to probate till the will was 
found. — Goods of Greig, Law Rep. 1 P. A D. 
72. 

6. A will commencing, " In case of any fatal 
accident happening to me, being about to travel 
by railway," is not contingent on the event of 
the testator's death on such journey. — Goods of 
Dobson, Law Rep. 1 P. A D. 88. 

7. A person in possession of land, without 
other title, has a devisable interest; and the 
heir of his devisee can maintain ejectment 
against one who has entered on the land, and 
cannot show title or possession prior to the tes- 
tator.---4«A«r v. Whitloek, Law Rep. 1 Q. B. 1. 

8. By a will before the Wills Act, A., who 
bad purchased two undivided fourth parts of 
certain lands previously held in quarters, de- 
vised to M., without words of limitation, *' all 
my undivided quarter of fields," di'scribing 
them as in lease, for three lives, lie had before 
devised his other "undivided qiiartcrr" to L. 
for life ; and, on her death, to J., without words 
of limitation, ffeld, the devise to M. carried 
the fee. — Manning v. Taylor, Law Rep. 1 Ex. 
3J36. 

9. A testator who owned two manufactories, 
one on the west, and another, worth half as 
much, on the east side of H. Street, which had 
been for the thirty years previous to his death 
jointly occupied and used by his t<>nants at a 
single rent for the same manufacture, but which 
with certain alterations could be used separate- 
ly, devised his " messuages, manufactory, Ac, 
on the west side of H. Street, in the occupation 
of R. and A. and others, together with all 
rights and appurtenances to them belonging," 
to A. and W. R. and A. then occupied both 
manufactories. Held, that the manufactory on 
the east side did not pass under tlie devise. — 
Smith V. Ridgwiy, Law Rep. 1 Ex. 46. 

10. A testatrix owned two adjoining houses 
and premises : one she occupied herself, in the 
yard belonging to which was a pump: the 
other had been for some time occupied by her 
tenant A.; and he, with her knowledge, had 
been accustomed to draw water from the pump, 
for the use of his house, there being no water 
supply on his premises. Under a devise of this 
boose, "as now in the occupation of A.," the 
right to use the pump did not pass. — Poldm t^ 
Baatard, Law Rep. I Q. B. 166. 

11. If, of two papers, each professing to be 
a last will, the later is only partly inconsistent 
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with the earlier, the earlier is only revoked as 
to those parts which are inconsistent, and both 
are entitled to probate. — Lemoffe v, Ooodban, 
Law Rep. 1 P. A D. 67. 

12. A declaration on oath received instead of 
an affidavit, in a probate proceeding, the person 
making it residing abroad where an affidavit 
could not be made. — Goodi of Lambert, Law 
Rep. 1 P. «k D. 138. 

18. A will made in Scotland in the English 
form by a domiciled Scotch woman, invalid by 
the law of Scotland, but purporting to be made 
under a power, and disposing of property, in 
England, Md, entitled to probate on the autho. 
rity of In the Oooda of Alexander, 29 L. J. 
(P. M. A A.) 9S.— Goods of HaU^fiuricn, Law 
Rep. 1 P. A D. 90. 

14. An informal will contamed in a letter by 
a naval surgeon, invalided at a foreign station, 
written at sea on board a steamship in which 
he was a passenger homewards on sick leave, 
is entitled to i^TQ\}9,\j^,^Ooodeof Saundere, Law 
Rep. 1 P A D. 16. 

See Adxinistkation ; Confuct of Laws ; Ex- 
ecutor; Frauds, Statute of, 1; Heir; 
Husband and Wife, 2 ; Lsoact ; Legatee ; 
Power, 1, 2, 3 ; Probate; Witness. 

Witness. 

1. If an attesting witness, called by a party 
propounding a will, fails to prove its due execu- 
tion, and such party then calls the other wit. 
ness, who gives evidence against the will, that 
party may produce evidence to show the amxmue 
of said other witness. — CoUe v. CVm, Law Rep. 
1 P. A D. 70. 

2. The evidence of an incompetent witness 
may be withdrawn from the jury on the incom- 
petency appearing during the examination-in- 
chief, though he has been examined previously 
on the voir dire, and pronounced competent^ 
The Queen v. Whitehead, Law Rep. 1 C. C. 88. 

8. If two prisoners, jointly indicted for felony, 
plead not guilty, but one only is g^ven in charge 
to the jury, the other is an admissible wknees, 
though his plea of not guilty remains on the 
record undisposed of. — Wineor v. The Queen, 
Law Rep. 1 Q. B. 890. 

Words. 

Driving, see Cattu; DveUt, see Domicile; 
leeue, see Legacy, 4, 5 ; MineraU, see Deed, 4 ; 
Ouigoinga, see Rent, 1 ; Pereonal Repreteniaiive, 
see Lboaot, 5; Semer, see Wateeooitme, 2; 
Share, see Lvgaot, 6 ; Sole U$e, see Separate 
Use; Ttnemeni, see Rent, 2; Unmarrkd, see 
Leoaot, 4. 



REVIEWS. 



Thb Municipal Manual fob Upper Canada. 

By Robert A. Harrison, £sq., Barrister-at- 

Law, D.O.L., 1867. W. C. Ohewett & Co., 

Toronto. 

This valuable book, the first part of which 
was noticed some time ago, is now complete 
and ready for delivery, and is, we uni^rstand, 
being eagerly sought after by those interested 
in Municipal and Assessment matter. The 
delay in its issue, the Editor tells us in his 
preface, has been occasioned by a desire to 
make it as complete as possible. This, so 
far as a cursory glance will tell us, has been 
done, and we are glad to see that it is supple- 
mented by a full and carefully prepared index. 
Want of space, however, forbids our giving 
any further review of the Manual in this issue. 

W. D. A. 



Thb Ambbican Rbyibw. Boston : Little, 

Brown & Co., 1867. 

The second and third numbers have been 
received. This Review is establishing a repu- 
tation for itself, its articles being of a most 
interesting character. The Digest of Ameri- 
can cases keeps us au eourant with the 
American decisions. The digest of English 
reports we have used largely in preparing the 
digest of those cases of which we commenced 
the publication this year, whilst the conclud- 
ing parts of each number, containing book 
notices, list of new law books, and summary 
of events, form an interesting record of legal 
matters on both sides of the water. 



Godet's Ladt*s Book. Philadelphia, 1867. 

The numbers of this enterprising and popu- 
lar Magazine are duly received and fully 
appreciated by those who know more about 
its worth than we do. We are content, how- 
ever, to take their word for it, and recommend 
it accordingly. 

APPOINTMENTS TO OFFICE. 

OOBONBRA. 

ALBXANBBR HoKAT, of tlw VUlAge of BMTortoD, 
■iqvir^ BLD., to bo aa Anortsto Ooronor Ibr tho Ooanty 
ofOnUrio. (Oanttod, March SO, 1807.) 

WILLIAM WADB, of Ooboors, Eiqiilio» M.D., to bo aa 
Aworlato Coronor Ibr tho United Oonntioi of Northomboi^ 
lOadaadDurfaaB. (Ooiotted, March SO, 1807.) 

HBN BT TBAOHLBT, of tho 1V»wb of Borlin, Baqnlio, 
M.D., to bo aa Aaaoeiato OocoMr Ibr tho Oranty of WatorLK>. 
(Oaaottod, March 80, 1867.) 

OBOBiQB WILLIAM SANDERSON, of OrflUa, Baqvlro^ 
MJ>., to bo aa AaodaU Ooraaor Ibr tho Oooa^ of SImeoe. 
(GoMltod, March 80^ 1867.) 
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OsGOODS Halxs Easter Tebk, 1867. 



DIARY FOn MAY. 



1. Wed... 



4. 8at^ 

5. SUN... 
12. BUN... 
15. Wed... 

19. SUN... 

20. Hoa... 

24. Fiidaj 

25. Sat. ... 

26. SUN.^ 
28. Wed... 

30, Tknrs. 
SI. Friday 



SL Pka^ <i SL JamtM, 

School 9«D«8 appertlMMd. Go. lOreMorer to 
nuika «p book! and tntar anean. 

Artfclee, la, to be left with Seorotaxy of L. 8. 

2ml Sunday tifterBuUr. 

Zrd Sttndenf (lifter Sitter. 

Last d«7 fer wrrioe for Oouty Coart. 

^th Sundajf ^fUar Eeuitr, 

Saatar Term oommeneei. 

Queen's Btrtkday. 

Declare for Oovn^ Oonrt. 

AppeaU from Chaacery Ghanibora. Netleas for 
Chancery ro'hearisg Term to be wnred. 



Last day for Oonrt of BeiMon finally to cevhe 
itBoU. 



THCH 



MAY, 1867. 



OSGOODB HALL— EASTER TERM, 1867. 

CALLS TO THB BAK. 

Students to the number of twenty went up 
for examination this Terra, but fourteen only 
were considered competent The names of 
the successful candidates are : — 

Messrs. James Fisher, B. A., Stratford (with- 
out an oral esamination) ; S. C. B DeaUf 
Millbrook; C. Givins, M.A., Toronto; P. 
McCarthy, Toronto; T, W. Thompson, 
Ottawa; G. W. Ostrum, Belleville ; #D. H. 
Preston, L.L.B., Toronto; Thomas Dixon, 
Toronto; W. R. Bain, M.A., Goderich; H. 
Thome, Toronto; P. B. Kilvert, Hamilton; 
F. Holraested, Toronto ; J. N. Blake, Toronto ; 
R. H. R Munro, Hamilton. 

ATTORNBTS ADXITTBO. 

Out of twenty-fiye who presented them- 
selves only one gentleman, Mr. J. Magee, of 
London, was at once declared entitled to be 
admitted, he not being required to undergo 
the oral test Of the others, R S. Kinnings, 
Goderich; John McLean, Toronto; Thomas 
Dixon, Toronto; 0. Givins, M.A, Toronto; 
John Matheson, Woodstock; A P. Devlin, 
St Catharines ; N. G. Bigelow, B.A., Toronto ; 
W. Bell, Hamilton; James Gowans, Samia, 
passed the necessary written examination, but 
not being so successful in the oral, were 
required to present themselves again during 
this Term, when they will doubtless receive 
certificates. 



It is a highly honorable position to be a 
member of the legal profession, but the advan- 
tages in a material point of view are not, if 
we are to believe the complaints we hear on 
every side, so great as the fond anticipations of 
those choosing the law as a profession would 
lead them to suppose. 

When we remember that, if any thing, 
there is less for Uwyers to do now than there 
was some years ago, and that this business is 
divided between nearly twice as many practi- 
tioners, and that fbes have in some cases been 
reduced, whilst the expenses of living have 
increased in a very marked and appreciable 
manner, the prospects are anything but 
encouraging. And in speaking of this, the 
propriety of making any reduction in fees at 
the present time, such as has lately been 
done in the certain cases in the Court of 
Chancery, has been questioned. 

The first of the three-weeks Terms com- 
menced on Monday, the 20th of this month. 
The new arrangement is likely to be an 
improvement upon the old, unless indeed, 
practitioners and counsel allow the business 
to lie over till the last week or so, and then 
vainly try to crowd into one week what could 
easily and comfoitably have been done in 
two. 

We notice that the beginning of the end, 
with regard to the much talked of fence in 
front of Osgoode Hall, has been reached by 
the commencement of the iron railing which 
is to surmount the stones ork. It is almost 
too soon to express an opinion as to the effect 
of the design — but as" there are always those 
that are never happy unless they are grum- 
bling, and as *' tastes differ*' even amongst 
those willing to be pleased, an endless variety 
of opinions will be entertained ; so far how- 
ever there is the promise of a massive and 
handsome structure. But whether handsome 
or otherwise, we are glad to see the fence 
approaching completion. 



The first number of the fourth volume of 
the Practice Court and Chambers Reports, 
commendng with cases decided in Michaelmas 
Term last, has been issued by Mr. O'Brien 
under the new arrangement The third volume 
will be completed by Mr. Robinson, we are 
informed, without delay. 



The judgment in Hammojid v. McLaf^ 
given on the first day of this Term in the 
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Court of Queen's Bench, decides that the 
dismissal from office of the plaintiff bj the 
John Sandfield McDonald administration was 
illegal, and that Mr. Hammond is, notwith- 
standing, entitled to the fees of the office. It 
is not likely that the office will be given up 
without a further struggle, and the decision 
will doubtless be carried to the Court of 
Appeal. 

Mr. Vice-Chancellor Spragge has retomed, 
and is again engaged in the arduous duties of 
his position. We trust that his health has 
received material benefit from his well earned 
holiday. 

An error crept into the notice of the termi- 
nation of the proceedings in some of the 
Jamaica prosecutions (against Nelson and 
Brand], in speaking of the address to the 
Grand Jury as having been delivered by 
Chief Justice Erie. It should have been Chief 
Justice Cockburn. 



LONG VACATION. 



The recent decision of Anderson v. Thorpe^ 
(ante p. 101) does not seem to have altogether 
satisfied the minds of the profession practising 
in Chancery, as to the subject discussed in 
that case, some objecting to the views expressed 
and others complaining of the practical effects 
of the judgment. 

The argument against the decision may 
shortly be put thus : — The order referred to 
in the judgment of the Honourable the Chan- 
cellor in this case — ^No. 77 of the orders of 
the I2ih July, 184I~is expressly abrogated 
and discharged by the first order of the orders 
of May, 1850, and is not re-enacted by the 
orders of May, 1850, which also are abrogated 
and discharged by the orders of June, 1858. 
The orders of May, 1860 (orders 5 and 9) 
refer to vacation. 

As to how this matter was regarded by the 
profession in 1851, the following from a legal 
work on the practice of that date, may be 
quoted, from which it appears that the order 
No. 77 of the orders of 12th July, 1841, was 
not then acted upon^ and was considered to be 
abrogated and discharged by the orders of 
May, 1850. In remarking upon this order it 
is said : — 

" This is copied from the English order 84 of 
1846. 



On the principle eaqyrestio uniut est exchufio 
aiterius, it would seem that the time of vacation 
does count for all proceediDgs except those above 
mentioned, which produces a somewhat anomalous 
result. For instance, the time for answerhig 
must count, and so for want of answer a travers* 
ing note may be filed and followed up by a 
replication. Then the defendant would be put to 
a motion for leave to answer, and although vaca- 
tion, if the court should sit, the plaintiff for all 
that appears by the orders, must appear and 
answer the motion, or run the risk of its being 
granted. The time for passing publication also 
eounts, and therefore the examination of wxtnessoa 
may often be necessary in vacation, although it 
is generally supposed that the court does not sit 
in vacation, except under drcmnstances of » 
special nature — such as to hear motions for in- 
junctionB, which will not admit of delay. It is a 
question whether it would not be preferable to 
abolish the vacation or extend its effect to other 
proeeedings than those named in the order." 

It is also argued fi'om the foregoing that the 
long vacation at the date of 1850, only applied 
to ** certain cases'^ mentioned in order No. & 
of the orders of May, 1850, and thcit a pro- 
ceeding in the masters office as well as the 
" other" proceedings referred to, were not 
within the terms of that order. 

The decision in this case will operate 
• injuriously to country masters, and be a source 
of great inconvenience to some practitioners, 
and possibly render void a variety of pro- 
ceedings taken under an impression at vari- 
ance with the decision in this case. On the 
other hand it it contended that a contrary 
decision would do away with many of the 
benefits of the vacation, and enforce the terans- 
action of business which it was never intended 
should be required to be done in vacation. 

No steps were taken to obtain a re-hearing 
in this case ; if otherwise and the decision had 
been reversed, an order perhaps would have 
been promulgated, settling the practice more 
definitely. 
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TwwIiUr, May 21, 1607. 

Hammond r. MeLay. — Aotion by plaintiff, 
claiming to be Registrar of the County of Bruce, 
for fees received by defendant — Verdict for 
plaintiff.— Rmle nisi for new trial discharged. 
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McKay y. Lees. — Rule nisi for new trial dis- 
charged. 

Dartnell t. Quarter Stttiont of Preteott and 
RuiseU. — Rule discharged. The Court remarked 
upon the fact of there being a Tarlety of serTices 
required from Clerks of the Peace for which no 
remuneration is prorided. 

Fitzgibbon ▼. The City of Toronto was referred 
to by the Court, but no judgment could be giyen 
as the facts were not sufficiently before the court. 



Some of our young friends might like further 
to discuss the knotty point presented to them 
in a case taken from an old volume of Reports, 
entitled, 

Stradlino v. Stiles. 

Le report del case argue en le common banke 
devant touts les justices dele mesme banke, 
en le quart. An du raygne de roy Jacques, 
entre Matthew Stradling, |>lant. and Peter 
Stiles, def. en un action propter certos equos 
coloratos, Anglice, pied horses, pojt. per le 
dit Matthew vers le dit Peter. 

Sir John Swale, of Swale Hall, in Swale 
Dale, fast by the river Swale, knt. made his 
last will and testament; in which, among 
other bequests, was this, viz. : 

'* Out of the kind love and respect that I 
bear unto my much honored and good friend, 
Mr. Matthew Stradling, gent, I do bequeath 
unto the said Matthew Stradling, gent, all my 
black and white horses.*' The testator had 
si^ black horses, six white Horses, and six 
pied horses. 

The debate therefore was, whether or no 
the said Matthew Stradling should have the 
said pied horses by virtue of the said bequest 

Atkins apprentice pour le pi. moy semble 
que le pi. rocovera. 

And first of all it seemeth expedient to con- 
sider what is the nature of horses, and also 
what is the nature of colors ; and so the argu- 
ment will constantly divide itself in a twofold 
way ; that is to say, the formal part and the 
substantial part Horses are the substantial 
part, or thing bequeathed ; black and white 
the formal or descriptive part 

Horse, in a physical sense, doth import a 
certain quadruped or four footed animal, 
which by the apt and regular disposition of 
certain proper and convenient parts, is adapt- 
ed, fitted and constituted for the use and need 
of man. Yea, so necessary and conducive was 
this animal conceived to be to the behoof of 
the commonweal, that sundry and divers acts 
of Parliament have from time to time been 
made in favor of horses. 

IstEdw. YL Makes the transporting horses 
out of the kingdom no less a penalty than the 
forfeiture of forty pounds. 

2nd and 8rd Edward Y L Takes from horse- 
dealers the benefit of their clergy. 

And the statutes of the 27th and d2nd of 
Henry YIIL oondesoend so far as to tske csre 



of their very breed ; these our wise ancestors 
prudently forseeing that they could not better 
take care of their own posterity than by also 
taking care of that of their horses. 

And of so great esteem are horses in the 
eye of the common law, that when a knight 
of the Bath committeth any great and enor- 
mous crime, his punishment is to have his 
spurs. chopped off with a cleaver, being, as 
Master Bracton well observeth, unworthy to 
ride on a horse. « 

Littleton, section 316, saith : — 

*' If tenants in copimon make a lease reserv- 
ing for rent a horse, they shall have but one 
assize, because saith the book, the law will 
not suffer a horse to be severed." 

Another argument of what high estimation 
the law maketh of a horse I 

But as the great difference seemeth not to 
be 80 much touching the substantial part, 
horses, let us proceed to the formal or descrip- 
tive part, viz., what horses they are that come 
within this bequest 

Colors are commonly of various kinds and 
different sorts ; of which white and black are 
the two extremes, and, consequently, com- 
prehend within them all other colors whatso- 
ever. 

By a bequest, therefore, of black and white 
horses, gray or pied horses may well pass ;. 
for w!ien two extremes or remotest ends of 
anything are devised the law, by common 
intendment, will intend whatsoever is contain^ 
ed between them to be devised too. 

But the present case is still stronger, coming 
not only within the intendment but also the 
very letter of the words. 

By the word black, all the horses that are 
black are devised ; by the word white, are 
devised those that are white; and by the same 
word, with the conjunction copulative and, 
between them, the horses that are black and 
white, that is to say, pied, are devised also. 

Whatever is black and white id pied, and 
whatever is pied is black and white; ergo, 
black and white is pied, and, vice versa, pied 
is black and white. 

If therefore black and white horses are 
devised, pied horses shall pass by such devise ; 
but black and white horses are devised; ergo, 
the plaintiff shall have pied horses. 

Gatlyne, Serjeant, — 

Moy semble al* contrary, the plaintiff shall 
not have the pied horses by intendment ; for 
if by the devise of black and white horses, not 
only black and white horses, but horses of any 
color between these two extremes may pass, 
then not only pied and gray horses, but also 
red and bay horses would pass likewise, which 
would be absurd, and against reason. And 
this is another strongargument in law— ^«A«2, 
qw>d e$t c(mtra rationem^ est licitum; for 
reason is the life of the law, nay the common 
law is nothing but reason; which is to be 
understood of artificial perfection and reason 
gotten by long study, and not of man's natural 
reason ; for nemo maeeitur arti/eao^ and legal 
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reasoQ est iumma ratio; and therefore if all 
the reason that is dispersed into bo many 
different heads were united into one, he could 
not make such a law as the law of England ; 
because by many successions of ages it has 
been tried and retried by grave and learned 
men ! so that the old rule may be verified in 
ii^—N^dminem oportet esie legibtts sapienti- 
orem. 

As therefore pied horses do not come within 
the intendment of the bequest, so neither do 
they within the letter of the words. 

A pied horse is not a white horse neither 
is a pied a black horse ; how then can pied 
horses come under the words of black and 
white horses ? 

Besides, where custom hath adapted a cer- 
tain determinate name to any one thing, in all 
devises, feofments and grants, that certain 
name shidl be made use of, and no uncertain 
circumlocutory descriptions shall be allowed ; 
for certainty is the father of right and the 
mother of justice. 

Le reste del argument jeo ne pouvois oyer, 
car jeo fui disturb en mon place. 

Le court fait longement en doubt* de c^est 
matter, et apres grand deliberation eu. 

Judgment fuit donne pour le pi. nisi causa. 

Motion in arrest of judgment that the pied 
horses were mares; and thereupon an inspec- 
tion was prayed. 

Et sur ceo le court advisare vult 



SELECTIONS. 



LAW IN ROMANCE. 

(Qmtinusd fromp, 9i.) 

The novel commences with a recital of cir- 
cumstances which had occurred twenty years 
prior to the commencement of the tale. Sir 
Joseph Mason, knight, dying, had left issue by 
his first wife, — one son, Joseph Mason, and 
three married daughters ; also a second wife, 
a lady forty-five years his junior, and by her 
one son two years of age. His real estate 
consisted of Groby Park and Orley Farm, the 
latter the smaller of the two. His will left 
both these estates to his eldest son, with mode- 
rate provision for his second vrife and her boy 
Lucius. But a codicil was found, b^ whidfi 
Orley Farm was bequeathed to Lucius, and 
£2,000 settled on one Miriam Usbech, the 
daughter of Jonathan Usbeoh, an attorney who 
attended Sir Joseph at the making of the will 
and codicil Tins mon^ was, however, not 
to come out of the son Joseph^s portion, but 
out of the second wife's. The validity of the 
codicil was contested. It was in the haad- 
writine of the widow, witnessed by Jonathan 
Usbech, John Kennedy, a dark, and Bridget 
Bolster, a maid-senrant Jonathu Usbech was 
dead. The derk swore to his signature and 
that of the testator, remembered witnessing a 
document about that time, and that Usbech 
was present The maid remembered signing. 



and seeing her master sign, and recollected 
seeing Usbech have a pen in his hand. She 
remembered that the matter had been explain- 
ed at the time. The widow testified that she 
had drawn up the codicil at Usbech's dictation, 
in her husband's hearing, because the latter 
had the gout, and had seen all parties sign it 
This is substantially the material testimony. 
Mr. TroUope^ not being a lawyer, also puts 
into his novel testimony, reminding one of the 
" red kidney pertaties which was three pounds 
tuppence happenny'* of Mrs. Cluppins, and 
which would not find its way into " Ten Thou- 
sand a Year." For instance, Miriam Usbech, 
the legatee under the codicil, is called. She 
is "a simple girl of seventeen," and testifies: 
*^ Her father £uad told her once he hoped Sir 
Joseph would make provision for her. . . . She 
had known Sir Joseph all her life, and did not 
think it unnatural he should provide for her." 
and so on. Mr. Trollope, however, in spite of 
his ignorance of the rules of evidence, has the 
sense not to go into estoppels and base fees. 
He does not venture out of his depth into ab- 
struse 1^1 technicalities; and the only ques- 
tion in his book is one of fact as to the will. 

The will is admitted to probate. The mother 
and son take possession of the disputed farm, 
and, twenty years after, the story opens with 
the recital already given. Here the author 
takes up the thnSid, and advances, vrith his 
carefiil, and sometimes tedious minuteness, to 
the working out of his plot Miriam Usbech, 
" the simple g^l of seventeen," is now natu- 
rally thir^-seven, and has a disagreeable attor- 
ney for a huslAnd named Dockvnrath, a tenant 
to Lady Mason. Ludus, assuming charge of 
his property, ezpds him firom his tenancy; 
and hence tt&e wrath, which, like that of the 
son of Peleus, mvoS Axatolc dkyk IBfiKtv, Dock- 
wrath, Miraged, goes home, searches among 
his father-in-law's papers, and finds a certain 
document, takes the cars for Groby Park and 
lays it before Joseph Mason, the unsuccessful 
contestant of the will This is a deed of se- 
paration of partnOTship between Sir Joseph 
Mason and one Martock, dated July 14, 18 — , 
the same date as the codidl jmd witnessed by 
Jonathan Usbech, Bridget Bolster, and John 
Kennedy, the same witnesses. Consultation 
is had with attorneys in London. The witr 
nesses are visited, and they declare that they 
signed but one paper on that date. It is there- 
fore determined as the best means of gaining 
the estate, as well as to satisfy the indisnant 
dder son's thirst for revenge, to have Ladv 
Mason indicted for peijory at the former trial 
She is brought before a magistrate^ and com- 
mitted to take her trial at the next Assises. 

The character of the accused lady is w^l 
drawn. She is represented as a woman of 
oonsiderable beauty and dlgpity, of unblemish- 
ed character, and still retalninff in her middle 
age mueh of the fi»cination of her youth. At 
the previous trial, she had given her testimony 
with deamess, firmneM, and apparent truth. 
All the oonnty belivre her innocent One of 
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its first men, Sir Perefl;rine Orme, proposes 
marriage to her after the accusation is made 
publia No act of her life can be brought for- 
ward against her, and sympathy is universal 
The barrister retained to defend her, Mr. Fur- 
nival, had appeared at the previous trial, and 
recourse had been at once made to him. Per- 
haps the art of the master is better displayed 
in the delineation of this barrister's character 
than in any other portion of the book. There 
is a truth, a nicety, in the lights and shades, 
which Mr. Warren, with all his wit and expe- 
rience, has failed to show in Mr. Subtle or Mr. 
Lynx, Not simply is this effected by the 
description of his appearance or his attain- 
ments, but in the development of his character 
in the progress of the story ; so that, without 
long quotation, no justice can be done to it 
here. There is a reality about the whole which 
makes us almost suspect that Mr. Trollope has 
copied a living man into his tal& A man of 
fifty-five, who, up to forty, had attained little 
success, — then won it by hard work; tall, 
square, with nose straight and long, gray eyes ; 
practised, not in the Old Bailey, bi^t in the 
Queen^s Bench, and especially in the Divorce 
Courts, — " any cause was sound to him when 
once he had been feed for his support; and he 
carried in his countenance his assurance of this 
soundness, and the assurance of unsoundness 
in the cause of his opponents.*' And now 
b^ins a lesson of ethics, which Mr. Trollope 
would thus delicately give the profession. The 
course of preparation for the trial is minutely 
described ; and though no word is said to the 
barrister, yet, in spite of the regard, almost 
lover-like, which he entertains towards his fair 
client, he begins to feel she is guilty. And 

failty she is, and has confessed her guilt to 
ir Peregi'ine to prevent the marriage which 
he has offered her. She has confessed that 
she has forced the codicil. Yet her counsel 
knows nothing of this except as surmise. Thus 
he is led to retain Mr. Ghafianbrass, the great 
Old Bailey lawyer ; and, as attorney, one Mr. 
Solomon Aram, whose practice is in the crimi- 
nal courts. Consultations are had ; and though 
neither of those persona express to Mr. Fumi- 
val their belief in their dienf s guilt, he sees 
it in their fhces. 

''Why,'' sayBfr. Ohaffiinlvssfl's thoughts, 
"why am I retained, unless she is giultyt 
Innocent people do not need me." Associated 
with these counsel is a younger man, Mr. Felix 
Chraham, — ^the hero, or wallang gentleman, of 
the book, — ^the antipodes of Mr. Ohafihabrass, 
who talks in this wise, with indorsement, we 
suspect, of the aatiuMr : — 

" We try onr ctdprit as we did in the old days 
of the ordeal. If luck will carry him through 
the hot ploaghshares, we let him escape, thoi^ 
we know htm to be gidky : we give mm the ad- 
vantage of every teehidoality, and teaeh him to 
lie in his own defence, if natnrehas not snfidently 
■o taittht him alreadf . ... We teach him to lie, 
or rather we lie for himi during the whole cere- 
mony of his trial We think it merciful to give 



him chances of escape, and hmit him as we do a 
fox, in obedience to certidn laws framed for his 
protection. A gailty man, as such, should have 
no protection, none which may tend toward con- 
cealing his guUt. Till thai be asceriainedt pro- 
claimed, and made apparent, every man's hand 

should be against him For the protection of 

his innocence, let astute and good men work their 
best ; but for the concealment of his guilt, let no 
astute or good man work at all. Let him* have 
his defender, the defender of his possible inno- 
cence, not the protector of his probable guilt." 

This is pretty, but hardly practical. How 
counsel could practically play this extraordi- 
nary part ; and why, before trial, innocence 
should be assumed as only possible, and guilt 
as probable, and not the reverse; and whether 
this bo not the doctrine that every man is 
" presumed guilty until he is proved innocent," 
it is not worth while to discuss. It is the text 
to the lesson of the trial ; let us go to that. 
The three counsel take their places, each with 
the feelings we have described, and alike igno- 
rant, as a matter of fitct, of their client's guilt 
or innocence. Dockwrath the attorney is call- 
ed, and describes how be found the deed of 
separation. His cross-examination by the Old 
Bailey lawyer, is amusingly described : — 

" It was pretty to see the meek way in which 
Mr. Ohaffanbrass rose to his work ; how gently he 
smiled ; how he fidgeted about a few of the papers, 
as though he were not at first quite master of the 
situation ; and how he arranged his old wig in a 
modest, becoming manner, bringing it weU for- 
ward over hia forehead. His voice also was low 
and soft, so low that it was hardly heard through 
the whole court ; and persons who had come far 
to listen to him began to be disappointed :" later, 
" he had pushed back his wig a little, and hi*) eyes 
had begun to glare with an ugly red light." 

Mr. Dockwrath's malice is exhibited : then 
follow the evidence as to the accused, and her 
testimony at the former trial, and the proof of 
the genuine document Then the two wit- 
nesses to the deed are brought to swear they 
signed but one paper on that day. Kennedy's 
testimony is badly broken on cross-examina- 
tion, but the maid Bridget Bolster's testimony 
is stronger. No witnesses are called for the 
defence. The character of the accused is too 
well known. It is evidently a close case. The 
two senior barristers do their work well. The 
junior is disgusted because Mr. Chaffanbrass 
exposes Dockwrath's motives of malice towards 
the accused, which he thinks not material to 
the merits of the case| and because he thinks 
his client may be guilty. Fumival closes. 
His address is stated to have occupied three 
hours. His peroration is given at length. It 
concludes thus : — 

** * And now I leave my client's case in your 
hands. As to the verdict yon will give I have no 
apprehension. You know as well as I do that she 
has not been guilty of this terrible crime. That 
yon will so pronounce, I do not for a moment 
doubt. But 1 do hope that that verdict will be 
accompanied by some expression on yonr part 
which may show to the world at large how great 
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has been the wickedness displayed in the accn- 
sation.'" 

*' And yet," says Mr. Trollope, " yet, as be sat 
down, he knew that she had been ?ailty. To his 
ear her guilt had never been oon^ssed ; but yet 
he knew that it was so, and, knowing that, he had 
been able to hold them up to the execration of all 
around him, as though Uiey had committed the 
worst of tTimes from the foulest of motives I And 
more than this, stranger than this, worse than 
this, when the legal world knew — as the legal 
world soon did know — that all this had been so, 
the legal world found no fault with Mr. Fornival, 
conceiving he had done his duty by his client in 
a manner becoming an English barrister and an 
English gentleman." 

Let us be more just to Mr. Furnival and to 
the legal world. He neither hnew the guilt of 
his client nor the probity of the witnesses. 
He judged so. He knew nothing about it 
Nor is this a fallacy. Supposing him to have 
been mistaken in this judgment, supposing 
Lady Mason to have been unjustly accused 
with the strongest circumstances against her, 
if this advocate had fiiiled in his duty, what 
would then, not only his own conscience and 
the legal world, but Mr. Trollope, have said to 
him ? Let the author write a book, and repre- 
63nt this. But he will not ; for he whose aim 
is to paint men as they are, well knows, that, 
as the profession which, more than all others, 
is governed by the rules of logic and common 
sense, no counterpart for such an advocate can 
be found. And, without another line of ours, 
let Samuel Johnson, once reputed a moralist, 
be heard for a moment : — 

'• ' Sir," said Mr. Johnson, * a lawyer has no 
■business with the justice or injustice of the cause 
which he undertakes, unless his client asks his 
opinion, and then he is bound to give it honestly. 
The juBtioe or injustice of the cause is to be de- 
•clded by the judge. Ck)08ider, sir, what is the 
pn^oae of courts of justice? It is that every 
man may have his cause fairly tried by men ap- 
pointed to try causes. A lawyer is not to tell 
what he knows to be a lie, he is not to produce 
what he knows to be a false deed ; but he Is not 
to usurp the province of the jury and of the judge 
and determine what shall be the effect of evidence 
\f hatshsill be the result of leg^al argument. ... If 
lawyers were to undertake no causes till they 
were sum they were just, a man might be pre: 
eluded altoeeuier trom a trial of his claim, thouffh, 
were it jnmeiallv examined, it might be founa a 
very just daim.'^"* 

And again, on another occasion, — 
" BotteeU: ' But, sir, does not affecting a warmth 
when you -have no warmth, and appearing to be 
clearly of one opinion when yon are, in reality, 
of another opinion, does not each dissimulation 
impair one's nonesty ? Is there not Bome danger, 
that a lawyer may pat on the same mask in com- 
mon life, in the interoonrse with his friends f — 
JohnBon: ' Why, no, sir. Everybody knows you 
are paid for affecting warmth for yoor dient ; and 
it is therefore pr(^>erly no dissimalation : the 
moment von come from the bar, joa resome your 
usual benaviour.' "\ 



• Boewtf I'k JohaaoD, Aug. \^ 1778. t i^> i^t 18, 1768. 



One word to conclude ** Orley Farm.*' The 
jury return a verdict of "Not guilty." The 
estate is voluntarily returned to its rightful 
owner, and the story ends. 

Of the class of novels which we have termed 
the second, where we are merely brought into 
court in one or moie of the chapters, two of 
the most entertaining come from the clever pen 
of Mr. Charles Reade. Mr. Reade seems to 
have a fondness for law both in reality and 
fiction ; for he not only sues his adverse critics 
before tribunals of flesh and blood, but he has 
introduced into two of his later novels, " Very 
Hard Cash" and "Griffith Gaunt," long and 
elaborate reports of cases in which the crea- 
tures of his ikncy take part These are very 
striking and animated ; though it does not do 
to look too closely at the rulings of the " shrewd 
old judges," as he calls them. For instance : 
a rftfd court would hardly admit, that, in an 
an action for false imprisonment, where the 
issue was the insanity of the plaintiff the dy- 
ing declaration of the plaintifTs sister to his 
sanity could be given in evidence, as in " Very 
Hard Cash ;" or that evidence of want of chas- 
tity of a female witness was admissible to 
affect her character for veracity, as in " Griffith 
Gaunt" {Comm, v. ChurchilX 11 Met 5S8). 
Still they are amusing, and full of wit In 
" Very Hard Cash," after the author has lashed 
insane asylums to his heart's content, his hero 
is represented as bringing his action for false 
imprisonment Then follows a dissertation on 
pleading. The defendant makes three pleas : 
1st, not guilty; 2nd, that the plaintiff was 
insane ; 8rd, that physicians so certified and 
advised the defendant, and that the defendant 
believed it Then follows an amusing chap- 
ter on what is termed the "Postponement 
Swindle." 

" In theory," says Mr. Reade, " every English- 
man has the right to be tried by his peers ; but 
in fact there are fiv6 gentlemen in every court, 
each of whom has, by precedent, the power to 
refuse him a jury l^ sunply postponing the trial, 
term after term, nntil the death of one of the par- 
ties, when the action, if a personal one, dies too. 
And, by a wingnlar anomaly of justice, if a defen- 
dant cannot persuade A. or B., judges of the com- 
mon law court, at what I venture to call — 

TH8 F09TP0NBMENV BWINDLB, 
he can actually «> to C, D., E., one after another, 
with his rejected application ; and the previous 
refusal of the judges to delay and baffle justice 
goes for little or nothing, so that the postponing 
swindler has five to one in his favour.' 

So we have a most amusing chapter of medi- 
cal certificates as to parties and witnesses, 
especially of one obliging female witness, — 
already nursing her deceaSed sister^s children, 
sick with scarlatina, — ^who replied so promptly 
and obediently to uie telegraph ; " You must 
have scar, yourself and tmgmph the same at 
once, certificate by post" 

Finally, Eardie y. Bardie comes on ; and 
the demurrer filed to the third plea is argued 
by Oolt, Q.O., who disapproyes thereof because 
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pleaded by advice of Garrow, Q.C. Still Colt, 
Q.C., " was briefed with Garrow^s views, and 
delivered them in court with more skill, clear- 
ness, and effect than Garrow ef er could ; then 
sat down, and whispered over rather contemp- 
tuously to Mr. Compton (the attorney), * That 
is your argument, I think.' * And, admirably 
put,' whispered the attorney in reply : * Well, 
now hear Saunders knock it to pieces. " The 
court, however, maltreat Sergeant Saunders, 
and sustain the demurrer : so the cause is tried 
on issue joined ic the fli'st two pleas. £very 
one reads Charles Reade: so we all know, that 
the plaintiff had* it all his own way, and a 
verdict of £3,500. We only quote one amusing 
instance of examination. Julia, the plaintifiTs 
lady-love, is undergoing cross-examination : — 

" Saunders. — Yon are warmly interested in the 
plaintiff's success? 

Julia. — Oh, yea, sir. 

Saunders. — You are attached to him ? 

Julia — Ah, that I do 1" 

And one o'er-true saying of a Yankee 
witness, that in Westminster Hall, they sell 
justice " darnation dear, but prime." 

Griffith Gaunt is fresh in all our recollec- 
tions. Whatever may be the merits of the 
book, the trial is ingeniously told, and the 
lady's defence courageously and artistically 
conducted by herself. She is indeed a second 
Portia at the law, and has hardly, we think, a 
counterpart in nature. But Mr. Reade thinks 
a clever woman can do any thing. ^^She 
bristled," he says, ** with all those fine arts of 
defence that nature lends to superior women. 
She entered on that defence before she spoke 
a word, for she attacked the prejudices of the 
court by deportment" Of course, we all 
know that the stupid sot of a husband whom 
she was accused of murdering had unhappily 
not even been drowned, and would be made 
to turn up at the last moment Yet the clever- 
ness of the dialogue, and the freshness impart- 
ed to it by the ancient phrase in which it is 
couched, carry one along agreeably to the end. 

Among other fictitious scenes that rise before 
the memory is the life-like trial of Effie Deans 
in the *^ Heart of Midlothian," where the great 
Wizard of the North resumed fqr a time his 
wig and gown ; and then the court-room in 
Miss Edgeworth's "Patronage," where the for- 
gery is detected by the discovery that a six- 
pence placed under the seal of a deed bears a 
later date than the instrument itself, — which 
in boyhood we used to think a sign of extra- 
ordinary acuteness on the part of the counsel 
who discovered it, but which has since sunk 
in our opinion, while our impression of the 
nonsense of the incident has increased. 

But what praise is sufficient for the great 
suit of Bardell v. Pichwich, — that most laugh- 
able but truthful satire on trial by jury ! From 
the commencement of the chapter, Mr. Perker's 
formula, that " hungry or discontented jury- 
men always find for the plaintiff," to the con- 
clusion, in the elder Weller's sad apostrophe, 
**0 Sammy, Sammy! vy worn't there a 



alleybi !" it is replete with shrewd observation. 
The surprise of Mr. Pickwick, that Segeant 
Buzfuz, who was counsel for the opposite 
party, dared to presume to tell Mr. Sergeant 
Snubbin, who was counsel for him, that it was 
a fine morning ; the refusal of Mr. Starleigh to 
excuse the apothecary from jury duty on the 
ground that he had no assistant, whereas he 
ought to be able to afiord to hire one in the 
place of the boy, on whose mind the prevailing 
impression was that epsom salts meant oxalic 
acid, and syrup of senna laudanum ; Mr. Skim- 
pin's look at Mr. Winkle, on asking his name, 
" inclining his head on one side to listen with 
great sharpness, and glancing at the jury 
meanwhile, as if to imply that he rather ex- 
pected Mr. Winkle's natural taste for perjury 
would induce him to give some name which 
did not belong to him," — all these have so 
much of truth and nature mingled with the 
fun, that we can hardly believe Mr. Dickens 
has not passed his days in a court-room. 
"Chops and Tomato Sauce," and "Put it 
down a wee, my Lord: put it down a wee," 
have become household words ; and we have 
been surprised not to find them in our edition 
of " Familiar Quotations." 

Sir. Thackeray has never carried us into 
court, except very briefly, in the painful epi- 
sode of Barnes Newcombe's brutal treatment 
of his wife. Such matters do not suit his 
genius ; but he introduces us to counsel in 
vacation, and gives the profession a fair hit at 
their unseasonable persistence at law-talk. 

"The British lawyers," says Mr. Titmarsh, 
travelling at Baden, " are all got together ; and 
iny friend Lamkin, on his arrival, has been car- 
ried off by his brother sero^eantu, and become 
once more a lawyer. * Well, brother Lamkin.' 
says old Sir Thomas Minos, with his venerable 
kind face. ' you have got your rale, I see/ ^nd 
they fall into talk about their law matters, at a 
dinner-table, at the top of Chimborazo."* 

It is the Rhenish circuit, and on the stranger's 
book:— 

" Sir Thomas Minos, Lady Minos, nebst BcgleU 
tune ans England. 

Sir John (Eachus, mit Familie and Dienerschafl 
ans England. 

Sir Roger Rhadamanthus. 

Sergeant Brown and Mrs. Brown aus England. 

Sergeant Tomkins, Anglais. Madame Tomk^ns. 

Mesdemoiselles Tomkins.'' 

Both Mr. Dickens and Mr. Thackeray take 
us into the chambers of the profession, but 
put the matter rather differently^ Mr. Thacke- 
ray lets us into Mr. Percy Sib^ght's and Mr. 
Bangham's chambers in their absence. Mr. 
Sibwright has written things in the nobility's 
albums. The food of his meditations are " an 
infantile law library, clad in skins of fresh 
new-born calf, a tolerably large collection of 
classical books which he could not read, and 
English and French works of poelry and fic- 
tion which he read a good deal too much. 

* Kicklebaiys on tho Bbine* 
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His inyitation-cards of the past season still 
decorated bis looking-glass; and scarce any 
thing told of the lawyer but the wig-box beside 
the Venus upon the middle shelf on the book- 
case, on which the name of P. Sibwright was 
gilded." Mr. Bangham was a sporting man, 
who married a rich widow, had no practice, 
and "went a circuit for those mysterious 
reasons which make men go circuit"* Mr. 
Dickens, hammering away at Chancery, makes 
Mr. Vholes' ofiQce scarcely as charming : — 

" Three feet of knotty-floored dark passage led 
to Mr. Vholes* jet-black door, in an angle pro- 
fonndly dark on the brightest midsummer morn- 
ing, and encumbered by a black bulk-head of cel- 
larage staircase, against which belated civilians 
fenerally strike their brows. Mr. Vholes* cham- 
ers are on so small a scale, that one clerk can open 
the door without getting off his stool, while the 
other, who elbows him at the same desk, has equal 
facilities for poking the fire. A smell as of un- 
wholesome sheep, blending with the smell of must 
and dust, is referable to the nightly (and often 
daily) consumption of mutton fat in candles, and 
to the fretting of parchment forms and skins in 
greasy drawers. The atmosphere is otherwise 
stale and close. The place was last painted or 
whitewashed beyond the memory of man; and 
the two chimneys smoke, and there is a loose 
outer surface of soot everywhere ; and the dull 
cracked windows in their heavy frames have but 
one piece of character in them, which is a deter- 
mination to be always dirty, and always shut 
unless coerced." f 

Perhaps there is something extravagant in 
this, still there is a good deal of truth ; and 
there is certainly no reason in the nature of 
things why so many of the profession should 
permit the place where they are to pass the 
greater part of their lives to become so hide- 
ous to the eye and uncomfortable to the body, 
unless, indeed, it is a dogma in law, that prac- 
tice is to increase in the same ratio as dust, 
and retainers with opaqueness of window- 
panes. 

Bulwer has painted two dark scepes in court 
in " Eugene Aram" and " Paul Clifford;" Mrs. 
Edwards, a pretty sunny one in her charming 
novel of ** Archie Lovcll." Trials are multi- 
fold in sensation novels, so called. They har- 
monize with the violent contrast of light and 
shade ; and in the literature of crime, whether 
murder, bigamy, forgery, it would be strange 
if the aid of justice were not sometimes ap- 
pealed to. So Miss Braddon, Mrs. Wood, and the 
rest, often go to the circuit It is satisfactory 
to see that th% innocent are always acquitted, 
and that the guilty generally come to grief. 
There is naturally a great deal of nonsense in 
fact, And curious, if not wise, rulings of law. 
** The Missing Bride ; or, Miriam the Avenger," 
by Mrs. Emma D. E. N. Southworth, is a fair 
example of this class. "The venerable pre- 
siding judge is supposed to be unfriendly to 
the accused." When asked guilty or not guilty, 
''some of the old haughtiness curled the lip 



and flashed from the eye of Thursten Will- 
coxen." The jury are not drawn as usual by 
the sheriff, but by ** idle curiosity," and, un- 
like the judge, arrive " quite unprejudiced." 
The charge is of course murder : but, also, of 
course, the murdered party, in this case **the 
missing bride," appears just at the nick of 
time, and all goes merry as a marriage-bell. 

And so we end law in romance. The falsely 
accused is restored to the bosom of his family, 
the perjured witness has fallen in a fit, or gone 
to jail (who cares?); the judge has retired to 
his venison and port; the jury are discharged; 
the contestant counsel are jesting and hobnob- 
bing at their inn, and we will close our note- 
book. — American Law Review. 
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TESTIMONY OP PARTIES IN CRIMINAL 
PROSECUTIONS. 
Mr. Chief Justice Appleton, of Maine, under 
date of February 22nd, 1866, wrote a letter to 
the Hon. D. E. Ware, of Boston, which appeared 
in the Eegister of August following, wherein 
he states that the Legiskture of Maine, in 1859, 
passed an act, by which any respondent in 
any criminal prosecution for "libel, nuisance, 
simple assault, and assault and battery," 
might, by offering himself as a witness, be 
admitted to testify; and that, in 1863, the law 
as to admission of testimony was further 
extended, and it was enacted that, "in the 
trial of any indictments, complaints and other 
proceedings against persons charged with the 
commission of crimes or offences, the person 
so charged shall, at his own request, and not 
otherwise, be deemed a competent witness— 
the credit to be given to his testimony being 
left solely to the jury, under the instructions 
of the court." 

Chief Justice Appleton also wrote a second 
letter, bearing date the 24th February, 1866, 
to John Q. Adams, Esq., Chairman of the 
Committee on the Judiciary of Massachusetts 
(vide Law Register for October last), wherein 
he gives his views at length upon the change 
in criminal evidence, and argues with much 
legal acumen and plausibility the justice of the 
new law in his State. The opinion emanating 
from a gentleman who has made the subject of 
evidence a specialty for many years, demands 
at least a candid consideration by the profes- 
sion, and all who desire the administration of 
equity and justice. 

As the suggestion of the Chief Justice was 
adopted by the Judiciary Committee, and 
reported to the House of Representetives in 
the form of a bill, and which may, from pre- 
sent appearances, become a law of the Com- 
monwealth of Massachusetts, it is desirable 
that the question be fully discussed and 
digested; and we therefore deem it not ill- 

K0T£.— Sinoe th« foreffoloe article was written, our atten- 
tion baa been called to a letter in the " Pall-Mall Gaaetie' 
of F«b. 11, 1867, dated L{noolD*8 Inn. and aif ned " Mouldy 
ConTeranrer," in which the aame view of the law In "Felix 
Holt" !■ npht-ld m that which we have taken, though with- 
cnt citation of autboritlet.~-^iRer»can taw Beview. 
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timed to offer a few reasons why, in our 
opinion, the establishment of such rule would 
not only fail to prove practicable, but be far 
from subserving the public good. The pro- 
posed rule, as yet being almost wholly untried, 
can be argued only upon general principles of 
propriety. 

The honorable advocate of the change con- 
cedes the principle of evidence, that the accused 
is deemed innocent, and all trials for crime 
proceed with that presumption. " Yet during 
the trial," he observes, in speaking of the 
established rule, ** when the question of guilt 
or innocence is to be determined, the party 
injured or alleging he is injured, is admitted to 
testify, while ihe respondent, presumed inno- 
cent, is denied a hearing. Audi alteram pnr- 
tem. Hearing both sides of a controversy is 
so obvious a dictate of impartial justice, that 
one may well marvd that its wisdom and pro- 
priety should ever have been called in question, 
much more that it should have been denied." 

It may be observed here, that one of the 
principles upon which the rule of law disal- 
lowing a party in criminal proceedings to 
testify, is, it redounds to the benefit of the 
accused, and thus carries out the fundamental 
legal presumption of innocence. The guiltless 
is thus protected. Taking into consideration 
the overwhelming shock which a man of ner- 
vous and delicate sensibilities must realize 
upon being arraigned for some heinous crime, 
before a judge, perhaps, who has the reputa- 
tion of being not only severe in his manner of 
trying n case, but unmerciful in convicting and 
passing sentence; and considering, also, the 
liability of such person being not only over- 
come, and therefore incoherent in his testi- 
mony, but of actually criminating himself, the 
rule can but work great hurt and injustice. 
The 'human mind, under the pressure of cala- 
mity, is easily seduced, and liable, in the alarm 
of danger, to acknowledge indiscriminately a 
falsehood or a truth, as different agitation may 
prevail. Taking advantage of his confusion, 
in the cross-examination, subtle or designing 
counsel might make out a much stronger case 
than if the party had not testified, as was 
found to be the injurious result of the rule in 
Connecticut. And the honorable gentleman 
admits that he has known cases where, not- 
withstanding the innocence of the prisoner, 
*'as was abundantly proved," and notmth- 
standing his own testimony^ the jury found 
him guilty. Our time-honored and time-tried 
rule, therefore, upon this showing and aspect 
of the case, may be said to be wiser, and safer 
for the accused (and that is the aim of the 
law), in the majority of cases, than by the rule 
adopted in Maine. 

Although in France, and some other coun- 
tries, the accused is allowed to testify, yet 
in England, for centuries, going back before 
William of Normandy conquered that island, 
the rule of the common law has been adhered 
to, and been found to subserve justice. The 
rule has obtained time out of mind. 



The Chief Justice admits, that when the 
accused is permitted to testify, be will be 
pressed with question upon question, and that 
evasion would be suspicious, and silence be 
tantamount to confession. "All this," he 
remarks, " may be disastrous to the criminal, 
but justice is done." We would ask, wherein ? 
If disastrous to the party arraigned, how is 
justice done? It would assuredly be disas- 
trous to the accused, and justice would not 
certainly be done, if the party, being allowed 
to testify, should tell such a confused, incohe- 
rent story (as is usual with an ignorant person 
in such cases], through embarrassment and 
fright (as it is with those who, circulating in 
good society, are arraigned for crime), that the 
minds of the jury would take his incompre- 
hensible answers as evasions, and his testi- 
mony, in the main, as implicating and con- 
demning himself. Nothing could be said of 
avail in palliation of his conduct And how 
often do we see instances, even in civil matters, 
where men cannot make a statement on the 
stand, with clearness enough to be understood 
by a lawyer, much less by those who comprise 
an average panel of jurymen ; and how much 
more is this confusion and incoherency aggra- 
vated naturally, in criminal cases, thus mili- 
tating in an incalculable degree against the 
prisoner. And it is fair to presume, a man 
having the right to be heard, whether innocent 
or guilty, if he remains silent, the suspicions 
of the jury would at once be keenly aroused. 

These we deem cogent reasons why it is 
safer, and wherein justice will be administered 
and subserved better, by not allowing parties 
to be heard in their own defence. The same 
objections cannot, of course, be equally perti- 
nent in civil cases. We do not, therefore, 
agree with our advocate, in thinking that the 
guilty would be "less likely to escape," or 
the danger of unjust conviction of the innocent 
" diminished ; " for the history of criminal law 
proves, the guilty person, having committed a 
crime, steels his mind and heart to the " stick- 
ing point," and never fails to tell a plausible 
story ; while the innocent usually breaks down 
under the rigid, perhaps confounding exami- 
nation. 

The time-honored maxim, Stare decisis et 
non quieta movere, has been revered in all 
ages as the bulwark of safety in jurisprudence ; 
and while we are not among those who cry out 
Stare decisis ! (with as much emphasis as the 
elder Cato ejaculated Delenda est Carthago, 
on all occasions) whenever a reform in law is 
proposed, and not unmindful that society is 
constantly being educated, growing in truth, 
yet, we hold the reform, or rather change in 
the code of Maine, to be too radical, untimely, 
and we can but predict a speedy repeal of the 
law, as was done in Connecticut And thus 
we essay to take issue with the Chief Justice, 
and against any State adopting said rule, for 
these obvious reasons. 

To wisely prune and grafl the law has in 
every age been considered beneficial; but true 
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reform, since the Spartan law-giver's time, has 
never been accomplished by ploughing too 
deeply or planting too abundantly. For, as 
the prince of reformers, Bacon, somewhere 
remarks, *^ The work which I propound 
tendeth to pruning and grafting the law, and 
not to ploughing up and planting it again : for 
such a remove I should hold indeed for a per- 
ilous innovatiyny 

And thus to plough up the prime root and 
element iu criminal jurisprudence, which is 
made the more worthy of veneration from its 
duration and time-tried wisdom, would indeed 
be perilous. And Lord Erskine thus eloquently 
and eulogistically says of evidence: '*The 
principles of the law of evidence are founded 
in the charities of religion, in the philosophy 
of nature, in the truths of history, and in the 
experience of common life." (2i Howell's 
State Trials, 066.) And likewise observes 
Chief Justice Story, in the case of Nichols v. 
Wehh (8 Wheat 826-832); "The rules of 
evidence are of great importance, and cannot 
he departed from toithout endangering private 
as well aspvdlic rights" 

It is peculiarly fitting to consider and ponder 
these wise opinions, when a proposition is 
made to undermine and overthrow a charitable 
rule of law, whereof the mind of man runneth 
not to the contrary. 

Some jurists have held that confession alone 
is a sufficient ground for conviction, even in 
the absence of independent evidence. (Best on 
Pres. p. 880, and cases there cited.) 

But by the established law of England, a 
voluntary and unsuspected confession is not 
sufficient to warrant conviction, unless there 
is independent proof of the corpus delicti. 
This rule is certiunly more in accordance with 
the principles of reason and justice. Those 
who would hold a confession competent for 
conviction, would doubtless advocate the rule 
which is adopted in Maine. The voice, whether 
bold or timid, of the accused, would doubtless 
turn the scale for conviction or acquittal, in 
the minds of disciples of that school. 

By an ordinance of France, passed in 1667, 
the testimony of relatives and allies of parties, 
even down to the children of second cousins 
inclusively, is rejected in civil matters, whether 
it be for or against them. This institution has, 
in modem times also, been considered sound 
and reasonable (1 Seld. 1497, Wilk. ed.); for 
it becomes not the law to administer any 
temptation to perjuiy. By the civil law, rela- 
tives could not be compelled to attest against 
those to whom they were allied ; thus showing 
that fundamentally the law has not favored the 
testimony of prisoners, or of their friends and 
relatives. 

The able and pointed contributor, "B.," in 
the Register^ of January, 1866, avers that it is 
owing to prejudice in the minds of men, which 
prevents their acquiescence to give fair scope 
for the experiment of allowing parties in crimi- 
nal prosecutions to testify, and states that, 
Connecticut having passed an act, wherein the 



Legislature inadvertently made the provision 
so broad as to cover criminal proceedings, it 
was repealed from "prejudice." It is true, 
mankind are naturally opposed to innovation, 
but especially so when it is aimed to root up a 
fundamental principle; and, too, when the 
injustice and iniquity of such innovation is 
palpable, and been so proved to the satisfac- 
tion of a state or people. In the State of 
Connecticut, where the " new rule " had a fair 
trial, it was found to work incalculable hurt 
to innocent persons; for adroit and cunning 
lawyers were prone either to hold up to the 
minds of the jury the fact — the astounding 
fact! — that the prisoner at the bar had not 
testified, as was his privilege, or had evaded 
questions, and therefore suspicion should 
attach. So that, whichever position the 
accused might assume, he placed himself in 
a critical and unfavorable aspect Like the 
very ancient custom among the Romans, to 
prove a man's guilt, or indebtedness, by the 
"water test" — if he floated, he was guilty ; if 
he sunk, he was innocent : so that he lost his 
life, or case, in either event 

The contribution referred to by **L P. K," 
in his editorial remarks upon Chief Justice 
Appleton's judiciary letter aforementioned, 
which was apparently written by an able 
member of the bar of Connecticut, says, in so 
many words, that "prejudice had nothing to 
do with tlie repeal of the act in that State, but 
that afler one year's trial, the impression with 
the profession and iudges was, that mercy to 
the accused demanded its repeal ;" and then 
proceeds to say, he thinks " those usually 
denominated criminal lawyers * • * * were 
loudest in calling for a repeal of the act" The 
repeal was therefore the result of one year's 
experiment, and not from mere "prejudice," 
as charged in the January article referred 'to. 

It was in the early part of the session of the 
Connecticut Legislature of 1848, that a bill, 
which was substantially drawn by Judge 
McCurdy, and introduced by the Hon. Charles 
Chapman, was passed, in these words : " No 
person shall be disqualified as a witness in 
any suit or proceeding at law or in equity, by 
reason of his interest in the event of the same 
as a party or otherwise, or by reason of his 
conviction of a crime; but such -interest or 
conviction may be shown for the purpose of 
afiecting his credit"' 

The introducer of that bill informs the 
writer that it was not intended to make a 
man indicted for crime a competent witness in 
his own case, and that he presumes Judge 
McCurdy had no such purpose. At the first 
term of the Supreme Court after the passage 
of the act, it may be seen, the presiding judge 
held that by said law the accused was made a 
competent witness, and the decision was con- 
curred in by all the judges. 

At the following session of the Legislature 
it was, that an- act was passed to the effect 
that, " 60 much of the 141st section of said 
act (it being the feature in question) as autho- 
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rizes a party to testify regardkig the same, be 
and is hereby repealed." 

The presumption of law, that an accused 
person is innocent until proved guilty, becomes 
a mere mockei^ when such traps are set for 
guilty men as (he one in Connecticut, in 1848, 
and the one now being used in the State of 
Maine. 

It is a shameful fact that, practically, in 
Massachusetts and Maine, every person ar- 
raigned for a criminal offence is presumed to 
be guilty until he is proven innocent, in con- 
tradistinction to the theory of the common 
law. If the rule advocated by Chief Justice 
Appleton were to become the law in Massa- 
<3husetta, ''it would be the last turn in the 
screw,*^ says our informant, **and few men 
would ever after be successfully de&nded 
there. '^ A cross-examination of a person ar- 
raigned for crime is indeed a terrible test, and 
the skilful trier who conducts it might well 
fiay, with Hamlet^ 

" If drennutaaeM lead m% I will find 
Wh«r» truth to bid, tkoi«h it wera Ud iadeed 
Within the eeAtre.** 

We think it is abundantly shown, the trial 
of the rule in Connecticut proved — as doubt- 
less will be proved in Maine — tiiat innocent 
persons were more likely to foe convicted 
thereby, than under the old common-law rule 
of England ; for it works in contravention of 
the wise maxim in criminal law, that "it is 
better that ten guilty persons should escape, 
than that one innocent man should suffer. 
A citation or two may not be ill-timed in this 
connection. 

The notoraous trial of Eugene Aram, which 
took place at the York assizes in 1759, is a 
strong case illustrative of our theory, that 
more certainty of conviction follows when the 
prisoner is allowed to speak or testify. Readers 
of criminal law and history will agree, that the 
testimony adduced in Arath^s case was entirely 
inadequate and insufficient to convict him. 

The body of Daniel Clarke, the murdered 
man, was found in a cave, fourteen years after 
the deed was committed. Richard Houseman, 
who was indicted, tamed ^king's evidence," 
and Aram was named as the principal perpe- 
trator of the crime. The skull of the murdered 
man was produced in court, but the onlv medi- 
cal testimony was that of Mr. Locock, who 
deposed that " no such breach as that pointed 
out in the skull could have proceeded from 
natural decay; that it was not a recent frac- 
ture by the instrument with which it had been 
dug up, bat seemed to be of many years' 
standing.'* The prosecution proved, in fact, 
nothing, and Aram called no witness In his 
defence. The sage principle in English law, 
that no man can be condemned for murder, 
unless the body of the person supposed to 
have been murdered be found and identified, 
was entirely ignored in this case : the corpus 
delicti was not proved ; no satisfactory proof 
that the skeleton was that cf Clarke. Neither 
the age, the sex, nor any of the many points 



of identity which at the present day would be 
required, were proved. 

Trusting to his genius, eloquence, and inge- 
nuity for defence, Aram delivered a written 
speech of great power, denying any knowledge 
of the bones exhibited, and presented weighty 
arguments to prove they belonged to some 
hermit, who had hi former times dwelt in the 
cave, ** as the holy Saint Robert was known 
to have done." Although Aram's argument 
was most powerful, the jury failed to be con- 
vinced of his innocence. It is confidently 
believed that the astonishing abilities he exhi- 
bited on his trial, contributed only to the 
clearer establishment of his guilt The cele- 
brated Dr. Paley, who was present at the trial, 
was afterward neard to say that Eugene Aram 
had "got himself hanged by his own inge- 
nuity." If he had remained silent, the jury 
could not have convicted him upon the evi- 
dence presented. 

There is little doubt, from different authori- 
ties on the subject, that he unwittingly pleaded 
for his own conviction. He doubtless did 
more to throw light (or what was considered 
light) upon the gossamer-threaded evidence, 
and prove "unknown facts of guilty acts," 
than a dozen witnesses. And it is conceded 
that the jury not only indulged in conjec- 
tures, and magnified suspicions into proof, but 
weighed probabilities in gold scales. 

We have cited this case as tending to show 
that when a prisoner undertakes to exculpate 
himself^ the nature of man is such, that it 
begins to distrust and finally rebels against 
his words of exculpation, even if the accused 
does not entangle himself in some link or 
chain of the evidence, as is most likely to be 
the case. 

Other and parallel cases might be cited to 
show that when a party in criminal prosecu- 
tion speaks in his own behalf he usually has 
** a fool for his client," and that it invariably 
fails at least to improve his position before the 
court 

We conceive that, for any State to adopt the 
act or rule, which Connecticut found unwise 
and Impracticable, and repealed, as working 
great injustice to the innocent: which Maine 
has adopted, and which is urged upon Massa- 
chusetts, would not only be a " perilous inno- 
vation,^' but be instrumental in furthering the 
acquittal of bold and desperately bad men, 
and convicting tiiose who are timid and wholly 
innocent 

Our time-revered rule not only obviates the 
possibility of the accused criminating himself, 
but prevents perjury. And who can doubt, 
if we were to adopt the proposed rule — this 
unhingement of the law — ^in the State of New 
York, that persons guilty of the crime with 
which they are arraigned, would on every 
occasion commit perjury; and whether they 
did or not, the jury would believe they did, 
and so be loth to accredit the testimony of 
any one. Thus the rule would inevitably 
become an engine of self-conviction. The act 
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of administering the oath to a prisoner, and 
likewise his testuaaony, would he deemed futile, 
idle words. At the present time the accused 
is at liberty to say whaterer he pleases^ after 
the case is submitted, and his statements are 
taken for what they are worth. 

So that, under the eld-established law, there 
is as much efficacy ir hearing the prisoner, a& 
there could possibly be were the proposed rule 
adopted. And, finally, in all candour to Mr. 
Chief Justice Appleton and those who adhere 
to his school, we can only account fer their 
earnest advocacy, and the peoplc^s opposition 
(where it has been tried) to the new rule, upon 
the principle of the oW proverb, that a tocher- 
on Heth more than a gameiUv. 

F. F. B. 
— American Law Begiiter. 



THB NEW REPORTS. 

A etreular firom the Council of Law Report- 
ing announces at the close of the first year 
the complete success of the experiment. A 
uniform series of authorised reports, issued at 
a moderate price, and with reasonable rapidity, 
has been found to be practible, acceptable 
to the Profesdon, and self-supporting. The 
work is not without the faults that necessarily 
attend inexperience, but which time and prac- 
tice will cure. The complaints are, however, 
few. It is rightly said that there is not 
sufficient discriminatton in the selection of 
cases to be reported ; that one of the principal 
objections to the other reports was, that tern- 
poraiy cases, such as mere practice cases, 
questions of fact involving no law, cases that 
are mere repetitions of previous decisions were 
thrust in, causing needless bulk, and that it 
would be the special virtue of reports not 
printed for profit that they would preserve 
only such decisions as would be of value for 
permanent preservation. It must be admitted 
that the Council have not faithfully observed 
this portion of their programme, and the vo- 
lumes for the last legal year contain a multi- 
tude of cases that should not have found 
admission into a series of reports intended to 
be the authentic record of judge-made law. 
But, as the editors eather experience and con- 
fidence, we trust they will exercise a more 
severe judgement in this respect, and that 
this departure from the scheme, so justly and 
generally complained oi^ will be avoided for 
the future. 

The time will soon come when the Council 
will be entitled to eall upon the courts to 
recognise their authority so far as this — that 
when a case has been there reported, no other 
report of it shall be eited. Of course, until 
its appearance there, it will be citable from 
any authenticated sovrce. — Law Timet, 



UPPER CANADA REPORTS. 



eOMMON LAW CHAMBERS. 

iB^mted by Bi5Si O'BRnw, Esq., SarrUUv-at-Baw, 
Blotter in -FiraeUeeOmH and OtarnXfen,) 

fiOOMlB V. ANnSRBOH. 

SaeurUfJor oarti— Iniolwency— 22^rf jarfo«i»e capaeUy. 

ProoMdinM itaarcd until wcarity for ecwto dioold be glTea 
in vx a«tlon bioiight In the name of a rarriTing partner 
who WM in iMdrent drenmitMiCM, by the peraonal repra- 
■eaUtlre of the oUmt ptftner, wider an award giTln^ 
gueh lepraMBtattve a ilgnt to collect the debta of the firm. 
[GlMmbeia, June 2, 1886] 

This was an action brought in the name of 
Qe^rge Boomer, Burviving partner of the firm of 
Connor k Boomer, by the executrix of Mr. Con- 
nor, the other partner, under an award giving 
ber the right to eellect the debts of the firm and 
te use the name of the surviving partaer for tiiat 
purpose. 

The defendant obtained a summons for secu- 
rity for costs on the growid of the alleged insol- 
vency of the plaintiff; who was moreover suing 
for the benefit of another. 

SntUing shewed canse. 

The insolvency of the platntiff is not proved, 
only that he is in insolvent eircumataBoes, which 
is not sofl&Gient. 

The defendant eannot stand in a better poai- 
iien owing to this asMgnment or right to sue, 
because, as between pl^ntiff and another, by no 
act of the plaintiff had the assignment taken 
place, and the money if recovered goes to ano- 
ther party. 

It is in the discretion of the judge to order 
security or not, and this is not a case for it, the- 
real plaintiff bemg an executrix and personal 
representative. 

He eited Ch. Areh. p. 1405^ and all the eases 
there cited; Margan v. Evans, T J.B. Moore, 344 ; 
RHd V. CUal, 1 U.C. Cham. Rep. 128 ; Taylor Ev. 
8rd Ed. Ul ; Bidpway v. Jonti^ & Jur. M.S. 22S. 

Murphy contra. 

John Wzuok, J. — ^The general rule is, that if 
the plaintiff on the record is suing lor another, 
and is in insolvent ciroumstances, the defendant 
is entitled to seearity for costs. 

This the attorney for the plaintiff does not 
deny, but be contends that she who is really in- 
terested is herself suing, not in her own nnme^ 
but in her representative capacity of executrix, 
and therefore ought not to be compelled to giro 
seeurity for costs. While the law so stood that sho 
would not have been liable to pay costs, this was 
reasonable, and the cases were in aooordaDce 
with it; but since the change in the law, which 
our Legialature adopted by the 7 Wm. IV. cap. 
S, sec. 8, executors are liable for costs. But if 
this executrix would have been liable by this 
statute to pay costs, as plainly she would, thero 
can be no distinction made between her repre- 
sentative capacity and her own right. 1 think 
she ought to give seeurity for costs. 

Summoos absolute. 

See also Beaney v. Pechell et aL 7 Dow. 487 ; 
Andrews v. Marrit et al 7 Dow. 712 ; Elliot ▼. 
Kendriek, 9 Dow. 195; Ptrkim v. Adcock, 1& 
^ L.J. £x. 7. 
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Ldovb ▼. Tatlob. 

Tmu € ChtH^ i^^Vsf pUKbd^—Har qf loabug dSL 

^ni«r» the r«oord Aid boC rsMk Um pUee of hotdlog tbo 
Miiflaf In ttiM to b« 0Dtand on tho wwmirtnn «aj, tko 
pUlntU; on ihowlns that dna diU«»noe kad been wed, 
and that if ko did not gefe down to trial beftm «he Ml 
aesixei he iroold be tn danger of loetng hli debt, was 
allowed to duuige the Tenoe, ee ae to co to tdal at the 
•prlng aaiiiei, on ^jinun tof ooete ef tlie day, eeetaofthe 
#pplieatioB. and angr extra wppenae oecaelened to detmdant 
\» the change. 

[Ohamben, 90th April, tM7.] 

In this ctkBt the venae was laid in the eoanty of 
^^ellington, and the writ isstted in the eovntj of 
Middlesex. The defendant was nnder tents to 
go down to trial at Onelph. The pleas were 
serredon the 13th March, at Qaelph, and reached 
the plaintiff's attorney at Fei:gms on the follow- 
ing day. 

The plaintiffs* attorney filed and seiwed issve 
«nd had record passed in London en the 16tk 
March, -on which day it was mailed to Qnelph, 
tat did not reach thai place in tisie to lie en- 
tered for that assiaes. 

On the l«th March plaintiff obtained a snm- 
mons 10 «h*ange the venae to the ooonty of 
Kent, where the assises were to be holden on the 
-SOth April. The affidavits filed, in additioA to 
the above facts, showed that the defendant was 
making away with his property, and that nnleas 
plaintiff got down to trial befStre antama, he 
would be in danger ef losing the debt 

In snpport of the sammons were cited Jfs- 
Donald v. Provindal Tiu, Ch., 6 U. C. L. /. 186 ; 
Mercer v. Voght, 4 U.G. I^rJ. 47. 

A. WiMov, J.— I think that application shonld 
iiave been made to the jadge who held the assizes 
at Gaelph, as soon as the record reached there, 
for leave to enter it This woald have been the 
proper coarse. Bat the affidavits do not show 
that aay sach application was made. As the 
delay is accomnted for, and plaiatiff*s affidavit 
not contradicted, f will make tiie order to change 
the venae; b«t the plaintiff mast pay the costs 
-of the day, for not going down to trial at Gnelph, 
as well as the costs of this application, and any 
extra expense that may be occasioned to the 
defendant by having the trial at Chatham instead 
'Of at Ooelph. 

Order accordingly. 



GHANCEBIT. 



( A^eHttt &y Hjeret O'Biiair, ISiQ., ScaritUr-^La».) 

Tan CiTT Babk v. MoGohkit. 

A. obtained a Judgment againit B. and l eg le tete d eame, and 
ifined ft fat agiinat lands, kept them In fbroe, and filed 
blU on judgment beffire aet aboilahing ngiftration of 
Judgmenta. C. had obtained Jadgmeat a^mt B and 
registered It, but fubaeqnent to A« allied his bAl to set 
ame a prior sale made by B. to D. not making A. a party. 
A deeree was prononneed In his fiwor, enstalung the sale, 
bat giving him a Uen on the purehase money. A-appIied 
t»y petition to be made a party and hare Us prler^y 
* in I * " 



SUd,that ha eonld not by petition make hlmaslf a pm4y to 
that suit, and that his remedy. If at all, was by bOL 
^ueartf had he any remedy at all. 



BOd, 
that 
^uore, had he any remedy 

This was a petition presented in this snit by 
Charles Fitch Kemp (as assignee in bankntptcy 
«r John Qladstone and Thomas Hall Gladstone) 



and Alexander Morrison, not parties thereto. 
The City Bank had obtained Jadgments at law 
against the defendant Bamett, and Gladstone 
and Morrison had also obtained a jadgment 
against Bamett The latter had registered their 
jadgment before the City Bank in &e Coanty of 
Simcoe, in which coanty the lands in qaestioa 
in this caase were sitaated, and had kept their 
Jadgment alive by writs of fi, /«. ag^jist lands, 
and by filing a bill in this conrt on their 
jadgment within the period limited by the act 
abolishing registration of jadgments. The City 
Bank prosecated this salt to set aride a sale of 
lands made by Bamett to McConkey before either 
the Bank or Gla()8tone k Morrison had registered 
the certifioates on their respective jadgments. 
The ooart apheld the sale as good, bat gave the 
City Bank a vendor's lien on the parohase 
money. To this salt Gladstone A Morrison had 
not been made parties, and this petition was filed 
at their instance, setting forth in detail the facts 
hereinbefore stated, and claiming that they were 
entitled to a priority over the City Bank by vir- 
tae of their prior re^stration, and of their 
baring kept that priority alive by continaoas 
writs of jS. fa, lands, and by filing a bill on their 
Jadgment (bat which had not been served), and 
they prayed that Airther proceedings by the 
plaintiffs to enforce the payment of the said 
parohase money might be stayed; that the peti- 
tioners might be made parties to this salt, and 
might have the benefit thereof in the same man- 
ner and to the same extent as they woald have 
had if the decree in this caase had directed the 
accoantant to enqaire as to other incnmbrancers 
apon the said parohase money and lien therefer, 
and to make sach incnmbrancers, if any, parties 
in his office, and had so made the petitioners 
parties accordingly. 

Blake, Q. C, and SneUing, in sapport of the 
petition. As to objections te the form of the 
applicaUon, they referred to the following aa- 
thorities : fheter v. Beacon, 6 Madd. 69 ; Bran- 
den V. Brandon, 8 N. B. 287 ; Baner v. 3Rt/ord, 
9 W. B. 185; Scale v. Butler, 6 Jar. N. S. ffaU, 
989; Oifford v. Bori, 1 S. ft L. 409; WhiU v. 
1 R. & M. 882 ; Calvert en parties, 2nd edit., 
«6; Cooi; v. CoUingHdge, C. P. Cooper (1887), 
255; PtUne v. Edwardt, 10 W. R. 709. 

Crooke, Q. C, for the City Bank, sabmitted 
that the rights of Gladstone k Morrison coald 
not be enforced by petition, bat mast be the 
sabject of a new bill, and he referred to SUUer 
V. Young, 11 Grant, 269. 

Strong, Q. C, and D' Alton MeCar(kg for 
MoConkey and Barnett {bat who took no part in 
the argmment). 

The petition was, however, argaed on the 
merits, and as to the effect of the filing of the 
Bill by Gladstone k Morrison on their jadgment 
the same not having been served or any further 
proceedings in the suit having been taken. On 
this point the following aathorities were referred 
to: TgUe v. Siraehan, Grant's Cham. R. 819; 
Coppin V. Chray, 1 F. & C. C. C. 205 ; Boyd v. 
Sigginton, 5 Ir. Eq. B. 97 ; Foeter v. Thompton, 
4 Dra. k War. 808 ; Purcell v. Blennerhaeeei, 8 
Jones & L. 24; CarroU v. D'Arey, 10 Ir. £q. R. 
821 i Dixon v. Oayfere, 17 Bea. 421 j mily. Lord 
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BexUy, 20 Bea. 127 ; Morrit r.' Ellis, 7 Jar. 418 ; 
Sugden's Yen. & Pur. 18th edit. 403. 

Thh Chanoillob, before whoa the petition 
was argaed, deliyered the following jadgment 

With regard to the petition in this case I think 
the petitioners eannot by means of it intercept 
the payment to the plaintiffs of the money to 
which they are entitled nnder this decree. If 
the petitioners have any right at all I think they 
should have proceeded by bill according to the 
decision in Slater ▼. Younff, 11 Grant 268. 

It is important that there should be uniformity 
in the practice, and though authority may be 
found in some of the English eases for suoh a 
course of procedure as that adopted here, in 
certain cases, yet I prefer in such matters to 
stand by a clear decision of our own courts. 

I doubt, howcYer, if on bill filed the peti- 
tioners could now haye any relief. The plaintiffs 
haye succeeded by the decree in subjecting this 
piece of land to the extent of the Tender's lien 
thereon to their Judgments, and they are in the 
position of a party who by a superior diligence 
has fastened the first charge upon the property, 
as when a first execution in the sheriffs hands 
takes effect. The petitioners hei e had executions 
in the sheriff's hands, bat they hod no operation 
upon the property here unless indeed the peti- 
tioners could treat the conyeyance to McGonkey 
as fraudulent and Yoid. The writs could only 
giTC the petitioners a right, or put them in a 
position to come to this court and seek for equit- 
able execution. This they hsYC not done, non 
eonttat, till the filing of this petition, that they 
CTen intended to do so; they might have intended, 
and from their delay in coming here it is the 
more reasonable to suppose that they intended 
proceeding at law to sell, treating the couYeyanee 
to McConkey as a nullity. 

I must refuse the petition with costs. 



(RipcrUd by 8. GK Wow, Baq., BarrtiUr-ct-LaWi} 
In bi DiLaoN's Tbosts. 

Nao 9Vtu(aft— 3Vo appointed in ptaoe qf one— Vesting order 
—Imp. Aot. 18, 14 F&. oap..60->C. S, U, a cap. K, «. 20— 
Practioe, 

Wb«re It beeoBBM naiwimry to apply to th« Oonrt for the 
ftppointmeiit of a d«w tnutae, It to only uad«r very ipecial 
clremnftaaoM that the Oonrt will be aatklled with one ; 
therefore 

HThere the trustee appointed by a will hod died, and he 
who wae named bf the testator to raeoeed him was oat of 
the jariidleUoB. and diewn to be an mnsoltable pereon to 
act in the trnst, the Oonrt appointed. In rabatitutlon for 
him, a eatui qiu tnui under the will, whom the testator 
had named as a trustee thereof under certain contiogeii* 
cles which had not oeenrred; bnt under the dicom- 
stances, direeted another to be aasoetoted with him, 
althoof^ the will prorlded ior one trustee only acting In 
the trost at one time. 

[Ghaaeeiyf 'eb. 18, 86, April 8, 1807.] 

This was a petition presented ez parte on be- 
half of the eetiuit que inutent under the will of the 
late 6. G. Dillon, setting out the will of the de- 
ceased, whereby, after dcTising his real and per- 
sonal estates to J. B. Bowes, in fee, to be held 
by him in trust for the eestuU quetrutimi therein 
named (being the petitioners and J. Dillon, jun.) 
the testator directed as follows : ** ProTided also 
that in case my said trustee shall die, or become 
unable from any cause to act, then I will and 
direct and hereby appoint John HaU to be the 



trustee of this my will, m the place of the said 
J. G. Bowes ; and in case the said Johi» Hall 
shall die, or refuse to accept the said appoint- 
ment, in such case I nominate and appoint my 
fother to act in this behalf; and failing either, 
then I request the s^d J. Q. Bowes, John Hall,, 
my father, or either of them, to name some trus- 
tee to act in the matter of this my will ; and 
failing this, I desire my brother John to act^s 
my trustee in this behalf ; hereby Yesting in such 
one trustee as shall consent to act all the trust 
estates, moneys and premises, which shall bo 
then Yested in the trustee so dying or refusing 
or becoming incapable to act as aforesaid." 

The petition further alleged the death of Mr. 
Bowes, the departure from Canada of Mr. Hall, 
his residence out of the Jurisdiction, and other 
circumstances which rendered it desirable that 
a new trustee should be appointed, and prayed 
that John Dillon, jun., the testator's brother, 
named in the will, should be appofhted trustee 
thereof, and that ^e trust property might Yest 
in him for the estate dcYised by the will to the 
trustee thereof, to beheld by him unon the trusts 
of the will or such of them as wore subsisting* 
and capable of taking effect 

S. G. Wood for the petitioners. 

As to the jurisdiction of the Court. Under 
C.S.U.C. cap. 12, see. 26, the Court of Ohancery 
for U. C. has the power conferred upon the 
Court in England by Imp. Stat. 13, 14 Yic. cap. 
60 (Trustee Act 1850), sees. 82-40. 

Application should be by petition, not by biU. 
— Tripp's Forms, 212; Morgan's Acts and Or- 
ders, 01 ; Thomaa y. Walker, 18 BesY. 621 ; and 
should be made in Court, not in Chambers. — /» 
re Lash, Chy. Cham. Rep. 226. (As to cases 
where application in Chambers is proper, see 
Tripp, 212; 2 Set. 812; Morgan, 626.) 

Service on former trustee not necessary when 
he is out of the Jurisdiction.— Tripp, 95, 96, note 
/; Lewis on Trusts, 4th Edit 687, note e. Tn 
re Sloper, 18 BesY. 696, the old trustees appear 
to ha^e been within the Jurisdiction. 

A trustee going out of the Jurisdiction is not 
thereby Incapable, unwilling, or unable to act,, 
within the terms of a power to appoint new trus- 
tees, and an application to the Court is proper. 
— J?« Harrison's Trusts, 22 L. J. N. 8. Chy. 69; 
totlowing In re WatCs Sutlemeni, 20 L. J. N. S. 
Chy. 887 ; 8. C. 15 Jur. 469.* 

As to misconduct of^trustee affording ground 
for the application.— Lewin, 647, 648. As to> 
bankruptcy. — Re Bridgman, 1 Drew. & Sm. 161, 
see 170 ; Harris y. Harris, 2& BeaY. 107. 

As to the appointment of a cestui que trust — 
As a general rule, such an appointment is con^ 
sidered objectionable. —Wilding y. Bolder, 21 
BeaY. 222. Tet in this case, the cestui que trust 
is the nominee of the testator (although the pre- 
cise circumstances under which the trust was to 
deToWe upon him bsYc not occurred) ; and cesiuis^ 
que trustent were appointed in Ez parte Clutton, 1 7 
Jur. 988; Ex parte ConyheareU Settlement, 1 W R. 
458 ; Re Clissold*s Settlement, 10 L. T. N.S. 642. 

As to the appointment of one trustee. The tes- 
tator, by his will, manifested an intention that 
only one trustee should act at one time, and 

* But see oon'nu Metnard ▼. Wdford, 1 fSm. M Olil 120 ; 
8.0.22L. J..N.0.Chj.lO6a; Uorgaa, 8tt.-«se. 
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where one trustee onlj was ortginally appointed 
the Court will appoint one. — Re Roberta, 9 W.R. 
768 ; Re ReyneauU, 16 Jur. 288 ; and in Re Tem- 
pest, 1 L.R. Chy. Appeals. 485; S.C. 85 L J. N.S. 
Chy. 632, it is said that ** the Court will regard 
the wishes of a testator expressed or demon- 
strated'* in regard to the appointment of trus- 
tees. 

By consent of parties concerned, a trustee will 
bp appointed without a reference — In re Batten- 
by* s Trusts, 16 Jur. 000 ; Robinson's Trusts, 15 
Jur. 187; In re Tunstall, 15 Jur. 645, 981 ; S.C. 
4 Be 6. & Sm. 421 

The proposed trustee being a nominee of the 
testator, the Court in appointing him will be 
merely giring effect to the testator's wishes and 
intentions, and therefore he will take all the 
powers conferred by the will on the trustee 
thereof for the time being; the decisions in 
Lyon ▼. Radenhurst, 6 Gr. 544, and Tripp t. 
Martin, 9 Or. 20, not being applicable to the 
present case. 

MowAT, V. C. — I think the petition and affida- 
vits make out a case for the appointment of new 
trustees, but not of one trustee. The testator 
bad a right to appoint one if he chose ; but when 
it becomes necesfrsry to apply to this Court for 
an appointment in a case not provided for by the 
testator, it is only under very special circum- 
stances that the Court of Chancery will be satis- 
fied with one trustee. The circumstances here 
are not sufficient for this purpose. The peti- 
tioners must therefore procure another to be 
associated with Mr. Dillon, and, on proper affi- 
davits of the fitness of the trustee so proposed, 
the two will be appointed.* 

Upon a consent by another proposed trustee, 
and affidavits of fitness being filed, his Lordship 
afterwards granted a fiat for the order as prayec^ 
appointing the two trustees proposed and vest- 
ing the trust estates in them. 



CHANCERY CHAMBERS. 



(Reported by J. W. Fuetchib, Esq., Solieitor.) 

Barkkr y. Ptnb. 

Praeiiee^Bitiwr^J^anii^Setting up d^mos-'Ati pUadtd 
by ancestor. 

Where, aft^r « decree, Infants have been made partJee to a 
suit by Older of reviror, tbey lUnd In the game position 
OS their ancestor, tlie deceased defendant, witli rward to 
the plaintiff, and cannot be let in to set up a deJenoe to 
the suit which their ancestor has 'not pleaded, except 
where actual iraud or mistake have prerented the ances- 
tor fh)m pleading such deftaee. and not under any dr- 
enmsUnces where the deceased debtor has been guilty of 
great lacbee. 

[Chambers, 1887.] 

This was a common mortgage suit in which 
the decree, on default in payment of the amount 
found due by the Master, ordered a sale of the 
mortgaged premises. 

Default was made in payment by the defendants 
by bill. A sale was attempted, but proved aboc- 
tive, for want of bidders. 



* S«e2 Set. 824; Me Tunstan, 4 De G. A: Sm. 421; 8. C. 15 
Jar. 64&; Be XMdnson's Trusts, 1 Jar. N. 8. 724. ' 



The usual order after abortive sale, directing 
a subsequent acoount. and in default of payment, * 
foreclosure, was made. 

The time for payment under this order having 
expired, an application was made on behalf of the 
defendants by bill for an extension of the time for 
payment on the usual grounds. The extension was 
granted, but before the expiraUon thereof the suit 
abated by the death of the defendant William 
Pyne. The suit was revived in the names of his 
widow and children, and a guardian ad litem was 
appointed to the said children, all of whom were 
infants. 

The amount found due by the Master's subse- 
quent report not having been paid, although 
a considerable further extension of the time had 
been given for that purpose by the plaintiff's 
solicitors, this was an application on notice to a 
Judge in Chambers for a final order of foreclosure 
against all the defendants, including the incum- 
brancers made parties in the Master*s office, 
default having been made by all the defendants. 

The bill had been taken pro eonfesso against all 
the defendants by bill. 

5. H. Blake, for the plaintiffs. 

The plaintiffs are beyond a doubt entitled to the 
order as against all the defendants except those 
added by revivor, and as to those last-named 
defendants it is submitted that they stood in 
the same position as the deceased defendant 
whom they represented in the suit, and that as 
he could have had no better rights than his co- 
defendants had he been living, having in commoa 
with them made default, the plaintiffs are there- 
fore entitled to an order foreclosing all the de- 
fendants. 

Hector Cameron, contra. 

The widow claims a portion of the mortgaged 
premises in question as being her separate estate, 
and the infants have such an interest in the same 
as entitles them to some consideration. The Court 
favors infants, and it is submitted that the infant 
defendants in this suit ought to be let in to 
answer on the merits, and allowed to set up 
their rights in respect of the part of the equity 
of redempUon in which they have an interest. 
At all events, under the circumstances, he sub- 
mitted that the Court should give them an oppor- 
tunity of redeeming, or extend the time still 
further for payment. 

Thb JuDax's Skobktabt.— The infants in this 
suit stand in no better position than the deceased 
defendant, their ancestor. I allow the bill to be 
taken pro eonfesso against him. Further time has 
been asked for by him in common with the other 
defendants. The widow had known her rights, 
if any, for years ; the suit had been pending for 
some years ; the pla ntiffs had been lenient, and 
afforded the defendants every opportunity of 
redeeming. Unless actual fraud or mistake were 
clearly proved, it is too late now to set up merits. 
At all events the deceased defendant has been 
guilty of such gross laches that his representa- 
tives cannot be afforded any relief of the descrip- 
tion asked. 

I must grant the final order of foreclosura. 
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ENQLI8H REPORTS. 



Hantlit v. Frarohi. 

Praeliee—Bail hond^-IntiiffieiaU affldaviL 
An afflcUvit to hold to bail, itating that th« defendant wm 
Indebted to the plaintiff " fbr money lent and gooda sold 
and dellTered,** bmt omitting **hj the pUlnUff to the 
dAfendant," U aoffloient. 

Garth, Q C, had obtained a nile oallingon the 
plaintiff to show oaase why a certain bail-bond, 
given to the sheriff of Middlesex, should not be 
deliyered np to be cancelled, and why the plain- 
tiff should not pay the defendant the costs of and 
occasioned by the arrest, and of the proceedings 
at chambers, and of this application, and all pro- 
ceedings on the bail-bond be stayed. 

The affidavit to hold to bail, in substance, was 
this :—** The above-named defendant is well and 
tmlj indebted to me in the snm of £132 2s., for 
money lent and for goods sold and delivered ;" 
but the words ** by the plaintiff to the defendant** 
were omitted. 

C. P. Butt showed oaa8e.-^The only tjnestion 
is whether the absence of these words renders 
Che affidavit insaffioient. Affidavits more infor- 
mal than this have been allowed : Moultby t. 
Rieharieon, 2 Barr. 1032 ; Tj/ler v. Campbell, 3 
Ding. N. C. 676. There is no authority exactly 
in point / 

Oarih, Q C, was not called upon to support 
the rule. 

Krllt, G.B.— I am of opinion that there 
should be a rule absolute in this case. It is of 
the utmost importance that the affidavits should 
show enough to enable peijury to be assigned on 
them if the cause of action be falsely sworn to. 

Chaknbll, B.— I am of the same opinion. 
The affidavit would have been defective under Uie 
old law, and that arrest on mesne process is 
abolished, we ought not to give any greater lati- 
tude of construction. 

PraoTT, B.— I was inclined to think myself that 
the affidavit was sufficient without the addition 
of the words ** by the plaintiff to the defen- 
dant,'* but I will not dissent from the opinion 
expressed by the rest of the Court. 

Rule abtoluie. 



Rb Bsadt, a Solioitoe. 

CotU—VaxaUon—AffrtemaU btfonfumd between toUeiiarand 
Okntr^Ptitpnaa—Uimeceteeury eorrapimdenee. 

An agreement beforehand between a eoUeKor and ellent to 
paT a epedilo snm in lien of ooete is not lagaL 

A retainer of a snm by a soUdtor ont of monejs reoetred 
fbr his client, is not a pavment of his Mil 1^ the dient. 

Letters written bj a soUdtor to his dient whieh aie not 
properly reonlrsd fov the interests of the client In the bad- 
ness ibr which the soUdtor is engaged will not be allowed 
on taxation. 

In a proceeding br summons Ibr tazatioo. It is not neoesssrv 
to spedf/ psipslble ovesehaii^ If affldaTft. 

[H. a., ICardi 11, 20.] 

This was ao application by summons to have 
a solicitor's bills taxed. 

In the year 1864 Mr. Weston, the applicsnt, 
required a loan of £2,000, and applied to Mr. 
Brady, who was the solicitor for a loan society, 
to furnish the sum he required. Mr. Brady 
agreed that the loan society should provide the 
money upon condition that he should be employ- 
ed as solicitor to Mr. Weston in the transaction. 



and that he should be paid the sum of £105 in 
lieu of costs. The security for the advance was 
a second mortgage on Mr. Weston's property. 
The mortgage was ultimately effected, and Mr. 
Brady retained £105 out of the loan, and handed 
over the remaider to Mr. Weston. The second bill 
amounted to £160, of whieh £100 was stated, 
and was not denied to be for money lent, and the 
remaining £60 was said to be ''for other busi- 
ness," of which no detailed account was given. 
The third bill was to the amount of £885 8s. lOd. 
It was delivered on the 24th of August, 1866. 
It was for charges alleged to have been incurred 
in preparing and carrying out a trust dfted by 
which Mr. Weston assigned his property to 
trustees upon trust to pay his creditors the 
amount set opposite their names. The deed was 
dated the 17th of April, 1865. There were three 
trustees, one of whom was appointed by Mr. 
Brady in respect of the debt of £2,000 to the 
loan society. Mr. Brady was entered as a 
creditor, and the £60 was set opposite his name, 
but no account was ever furnished in respect to 
it. The bill of £335 3s. lOd. included a volumi- 
ous correspondence carried on by Mr. Brady with 
the trustees and Mr. Weston. The last item in 
the bill was dated the 8th of August, 1866. On 
the 26th of September, 1866, an action was 
brou|^ by Mr. Brady on the bill for £335 
3s. lOd., and on the 13th of October, 1866, an 
application was made to Mr. Justice Lush for 
taxation of the bill, but refused by him on the 
ground of want of jurisdiction. Judgment was 
afterwards obtained in the action, and at the 
end of November, 1866, the bill was paid infUtl. 
there was a fourth bill, the taxation of which 
was not contested. 

Jetsel, Q. C, and Roberte, for the applicant, 
contended as to the first bill that an agreement 
beforehand to pay a solicitor a fixed amount was 
illegal, and that the retention by Mr. Brady of 
the £105 was not a payment. As to the second 
bill, they contended that the fact of £60 having 
been entered opposite Mr. Brady's name in the 
schedule to the deed did not make it a charge 
against Mr. Weston, when in fact no bill had 
ever been made out in respect to it. As to the 
third bill, they contended that a year had not 
elapsed since its payment, and that it contained 
palpable overcharges. There were 165 letters, 
many of which were at least wholly unnecessary. 
They referred to Re Drake, 22 Beav. )88 ; Re 
Most, 17 Beav. 340. 

N. JEfiffgintf for Brady, contended as to the 
first bill that the retainer of £105 out of the 
loan of £2,000 was a payment, and that as this 
was made more than a year sgo the Court had no 
jurisdiction except by bill filed. As to the £60 
he contended that it was a debt proved under a 
creditors' deed, which was equivalent to a proof 
in bankruptcy; and as to the £335 3s. lOd., that 
it had been recovered in an action at law, and 
that no overcharges were specified in the sum- 
mens. He referred to Blagrave v. RoutK 5 W. 
R. 95, 2 K. & J. 509, 8 D. M. G- 621 ; Tamer v. 
Hand, 27 Beav. 661. 

Jeeeel, in reply, said that the reason the whole 
sum of £335 8s. lOd. was recovered in the 
action was that there was no jurisdiction to tax 
at common law. It was unnecessary in proceed- 
ings by summons to specify overcha«*ge^. He 
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referred to Re Bignold^ 9 Beav. 269 ; Rt Ingh, 
21 BeaT. 275; Re Blaekmore, 18 Beay. 164; In 
Re Newman, 80 Beav. 196. 

March 20. —Lord Romillt, M.R. — Upon 
perusal of the affidarits and examination of this 
case, I think that an order to tax ought to he 
made. There are four bills. The fourth it is 
admitted must be taxed, hat no application was 
necessary for that purpose. The real objection 
is as to the other bills, which hare been paid or 
allowed in account. As to the bill of 100 guineas, 
J am of opinion that the agreement beforehand 
to accept a sum in lieu of costs is not legal, and 
that the only agreement sought to be established 
here is an agreement of that character. It is 
also admitted that the bill was nerer delivered. 
I am also of opinion that it has not been paid in 
such a manner as to preclude taxation under the 
statute. Re Bignold is predselj in point. This 
is merely a retention in account of 100 guineas 
in discharge of the bill according to agreement 
on the charge for raising the money from the 
society for which Mr. Brady acted. As to the 
£60, I do not well understand what it is for ; it 
is said that it is for other business, but this is 
clear that the bill for it has ncTer been delivered. 
My opinion is that this must be done before the 
£60 can be allowed, and both these bills must be 
deliTered and taxed. 

There is more doubt and question about the 
bill for £885 3s. lOd. which was deliTered 24th 
August, 1866, and which has been paid after it 
was deliTered, and after an action had been 
brought to recoTer the amount of it, and under 
ordinary cirrnmstances such a bill nerer could be 
taxed, but on examination of the bill itself it 
does appear to me that there are grounds arising 
upon the face of the bill, coupled with the 
evidence produced, which make it proper that 
this bill should be taxed. 

The items to which I refer are the accumula- 
tion of letters charged for, which are obyiously 
very numerous. I have not counted them, but I 
am informed that they are 165 in number ; for 
each of which 5s. is charged, being about £40. 
It is difficult to understand how the business 
could have required so many letters to be writ- 
ten. What sort of letters some of them were 
appears from those which are given in evidence, 
and of these it may certainly be said that they 
were not required for the purpose of advancing 
the interests of his client. If a solicitor were 
to write every day to his client, giving him 
information even though usefal and interesting, 
he cannot charge for them unless properly writ- 
ten in his character of solicitor, and for the 
purpose of advancing the business of the client 
If a solicitor were to write daily to his client, 
complaining of one thing and making inquiries 
about another thing, unless they properly relate 
to the business he is conducting he cannot charge 
for them. They must really relate to the subject 
matter of the business he is conducting to entitle 
him to charge fur them to the client, and the 
client taxing the bill may require the judgment 
of the taxing master. 

I think that this judgment in most cases should 
be exercised liberally towards the solicitor, but 
in this case there are unquestionably many letters 
which ought never to have been written at all, 
and still less to have been charged against the 



client. It is therefore solely on account of the 
character and number of these letters that I 
think that it is fit that the bill should be sub- 
mitted to the judgment of the taxing master. I 
shall therefore order the first bill to be delivered, 
and all the four bills to be taxed. I shall make 
the costs of this application costs in the taxation. 



RooTH V. Thk North Eastkrh Railway Com- 
pany. 
Bailway Oompany—Carrier^Specidl Oond iti o n — J?eaj<maMe- 



A. railway oompaay earrifid eatUa upon speeial ocmdlttoDS 
The first oondition ttipulated that** fha ownar ondartakea 
all risk of loading, unloading, and carriage, wfaethar 
arising from the negligence or dellralt of the eompanj or 
their serrantfl, or from defeet or firom Imperflbetion in the 
•tatioo, platfima, or place of loading or unloading, or of 
the carriage in whien they may be loaded or oonTeyed, 
or ftom anr other canse whatsoever." A subsequent 
condltloa snpulated that "the company will grant tnt 
pasBss to personR having the ears of Hve stock, as an in- 
daeement to owners to send proper persons with and to 
take care of them.** 

Hdd, that the first takm by itself wm nnreasonable and 
▼old. 

Hdd, fecondly, that, even assuming the fint condition to ba 
severable, the subsequent condi ion conld not have the 
effect of making It reasonable, so fkr as it related to risks 
over which the persons sent under the snbsequeut condi« 
tlon had no control, such as delects of stations. 

SanbU^ (per Channel, B.)— Such conditions relating to a 
single sol^ectinatter are not severable, and cannot be good 
in part and bed In part. 

(Ex., Jan. 26, 1867.] 

This was an action for act duly deliTering 
cattle carried for the plaintiff by the defendants 
from Boronghbridge to Chesterfield. 

The first count alleged a bailment upon the 
terms that the defendants should safely and 
securely carry the cattle from Boronghbridge 
to Chesterfield, and there deliTcr them to the 
plaintiff. It alleged a breach of this duty where- 
by some of the cattle escaped on to the railway 
and were destroyed. 

The second count alleged a bailment on the 
terms that the defendants should safely and 
securely carry the cattle firom the one place to 
the other and there dellTer them to the plaintiffs 
at a safe and proper place. It alleged for breach 
that they deliTered them at an unsafe and im- 
proper place, whereby they escaped as in the 
first count. 

^ The defendants traTeraed the bailments and 
the breaches. 

The case was tried before Mr. JusUce Smith 
at the last Summer Assises at Derby, when the 
facts proved were as follows : — 

The plaintiff rerided at Chesterfield, and was 
in the habit of sending eattle by the defendants' 
line. On the 27th April he deUyered ten heifers 
and five cows to the defendants at Borougbridge 
to be carried to Chesterfield. The defendants 
had no line to Chesterfield tbemselres ; but the 
station there belonged to the Midland Company. 
The plaintiff reoeived a ticket for the beasts and 
signed the oounterfoil. The ticket contained 
conditions as follows ;— "This stock is reeeiyed 
by the eompany subjeet to the following condi- 
tions : That the owner undertakes all risks of 
loading, unloading, and carriage, whether arising 
firom the negligence or default of the company 
or their serrantSy or from defect or imperfection 
in the station platform or place of loading or 
unloading, or of the carriage in which they may 
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be loaded or oonYeyed, or from any other canse 
'Whatsoever. That the company will not be 
responsible for the non-deliTery of the stock 
within any certain or reasonable time. The 
company will grant free passes to persons having 
the care of live stock as an inducement to 
owners to send proper persons with and to take 
care of them." The plaintiff sent a drover with 
the cattle, and he sent his nephew to meet them 
at the Chesterfield station. They arrived there 
late in the evening, and the night was dark. 
At that station there was a wharf for landing 
cattle, bat it was only large enongh for one 
truck to come alongside at once. There was no 
pen to put cattle in, and no fence round the 
wharf, but it was open to the line. The heifers 
were in one truck and the cows in another. On 
arriving at the station the drover gave up his 
ticket. The truck with the heifers was first 
brought to the wharf, and a porter and the 
plaintiffs nephew opened the doors of the truck 
and let them out ; the drover stationing himself 
at what was admitted to be the proper place for 
preventing their escape. The other truck was 
then brought up and unloaded, and while this 
was being done some of the heifers out of the 
first truck escaped up the line. They were only 
missed as the others were being driven out of 
the station-yard, when search was made for them, 
and they were found to have been killed by a 
train. 

Upon these facts it was contended that there 
was no evidence of any bailment on the terms 
alleged, the conditions being inconsistent with 
it ; and secondly, that there was no evidence of 
any breach. 

The learned judge left it to the jury to say, 
first whether there was a complete delivery ; 
and secondly whether the delivery was in a safe 
and proper place. 

The jury found for the plaintiff upon both 
points, with £67 damages ; leave being reserved 
to the defendants to move to enter a verdict for 
themselves, if the Court should think that the 
condition exempted them from liability. 

Field, Q. C, in Michaelmas Term obtained a 
rule niti to enter a verdict for the defendants 
pursuant to the leave reserved; or for a new 
trial on the ground that there was no evidence 
of non-delivery, or of delivery at an unsafe place, 
and that the verdict was against the evidence. 

Cave now showed cause. — As to the conditions, 
they can afford no protecUon to the defendants, 
for they are clearly unreasonable. It could not 
be disputed that the first part of the condition 
repudiating all responsibility would be unreason- 
able if it stood alone. Such a condition has 
often been held to be so ; M'Manut v. The Lan^ 
cashire and Torkthire Railway Company^ 7 W. B. 
647. 4 H, and N. 827; Ptek v. The North 8taf> 
fordthire Railway Company 11 W. R. 1028, 10 H. 
L. C. 478 ; Ortgory v. The Wett Midland Railway 
Company, 12 W. R. 528, 2 H. ck C. 944. The 
contention on the other side will be that the sub- 
sequent condition entitling drovers to free passes 
makes the first reasonable; and Pardington v. 
The South Walee Railway Company, 5 W. R. 8, 
1 H. & N. 892 will be relied upon. But it is 
not in point. No doubt a company may reason- 
ably decline liability of any particular kind, if 
they offer a reasonable alternative security 



instead ; Peak v. The North Staffordshire Railway 
Company, tupra ; Robinson v. The Qreat Western 
Railway Company, 14 W. R. 206, 85 L. J. G. P. 
128. But the alternative they offer must itself 
be reasonable; Lloyd v. The Water/ord and 
Limerick Railway Company, 15 Jr. C. L R. 37. 
In Pardington v. The South Wales Railway Com- 
pany, supra, the condition exempted the company 
in respect of ** damage on the loading or unload- 
ing, or from suffocation in transit." and free 
passes were to be given for drovers. The loss 
there was from accidental suffocation in the 
transit, one of the very matters which the drovers 
were bent to guard against But here the ex- 
emption is in respect not only of loading and 
unloading and other things which the drovers 
might well be responsible for; but defect of 
carriages, negligence of the defendants' servants, 
defect of stations and so on, against which the 
presence of drovers can afford no security. 
There is no consideration for the exemption 
claimed. The presence of the drover is for che 
benefit of both parties, for it diminishes the risk 
of both. Therefore the owner sacrifices his time, 
and the company his carriage. As to the breach- 
es, the quesUon was one for the jury, and their 
verdict is fully supported by the evidence • There 
was nothing here amounting to a delivery at all ; 
and at all events, it is clear that the place was 
not a safe one. Roberts v. The Great Western 
Railway Company, 4 C. B. N. S. 506, may be 
cited on the other side, but it does not apply. 
There the plaintiff alleged an absolute obligation 
to fence the station-yard, and it was held that 
no such obligation existed. But it was admitted 
that the company was bound to provide a safe 
landing-place, per Williams, J., p. 523. And 
that is all we contend for here. 

Field, Q. C. and A, Wills, in support of the 
rule. — First, there was a complete delivery. 
The drover had given up his ticket, and he and 
the plaintiff's nephew had received the cattle on 
the wharf. And secondly, the place was a 
reasonably safe one. It was the place where 
the plaintiff intended them to be delivered ; and 
he knew the station, and knew that it did not 
belong to the defendants. Nothing has been 
shown that the defendants ought to have done to 
make the place safer. And if it had been 
attempted to bind them to take any special pre- 
caution, Roberts v. The Oreq.t Western Railway 
Compa .y (supra) would have been an answer. 

But, at any rate, the defendants are protected 
by the condition. The condition is severable, 
and may be good in part, though bad in another 
part This is so with bye-laws: Rez v Fisher- 
men of Faversham, 8 T. R. 352. And so far as 
it relates to loading and unloading, this condition 
i9 perfectly reasonable. At any rate, it is made 
so by the subsequent clause with respect to 
drovers : Pardington v. The South WaUs Ruilway 
Company (supra). 

Kelly, C.B. — I am of opinion that our judg- 
ment must be for the plaintiff. Several poin U fa a ve 
been raised, and I shall first consider that relat- 
ing to the conditions. The condition is as follows. 
[His Lordship read the conditions.] Now, it is 
admitted that the first clause of the condition 
taken by itself is unreasonable in part, so far as 
it relates to rinks of carriages and defects of 
vehicles. But it is said first that it is severable. 



May, 1867.] 



LAW JOURNAL. 



[Vol. III., N. S.— 181 



Eng. Rep.] 



Booth v. The North Eastern Railway Go. 



[Eng. Rep. 



and is good as to the remainder. I sball not 
undertake to say whether saoh a condition is 
partible or not. It is said, secondly, that the 
subsequent clause with respect to droTers cures 
any defect in the first and makes it binding. 
Now, the authorities no doubt show that a condi- 
tion, which would otherwise be bad, may become 
good if a reasonable alternatite be offered to the 
public. But to haye this effect it must be left to 
the choice of the party to accept or decline that 
altematire And herait is not so. Therefore, 
if the oppurtanity of sending a drover oonld 
have remoTed the effect of the condition, it has 
not that result here, for no choice was offered. 

But even suppose there were no sach rule as 
this, this condition is admitted to be bad as to 
the greater part of it. In part it may be gooi, 
namely as to loading and unloading. If the 
company leaTc the loading and unloading to the 
owner, and the owner chooses to undertake it, I 
do not see why a stipnlation exempting the com- 
pany from risks of loading and unloading may 
not be good. But Mr. field must go the length 
of saying that this applies also to defects of the 
station ; and the owner's ondertaking the unload- 
ing cannot affect the company's liability to pro- 
Tide a safe and proper place for the purpose. 
Therefore upon no view can the conditions 
protect against risks from defect of stations. 

Then as to the other points. It is said that 
the delivery was complete. Soppofc it to be so, 
that still leaves the obligation to provide a safe 
exit And whether the plaintiffs servant con- 
tributed to the loss or not, the only substantial 
question was whether the defendants had dis- 
charged their duty of giving a safe means of 
transit and exit. As to this there was evidence 
on both sides; the jury have found for the 
plaintiff, and there is no reason to disturb tbeir 
verdict. The case of Robertt v. The Great 
Western Railway Company which has been cited, 
has no bearing upon this. The pleader there 
alleged an absolute duty to fence the station 
ysrd and it was held that no such duty existed. 
Upon all points the defendants have failed. 

Martin, B. — I am of the same opinion It 
will be conyenient, in the first place, to consider 
the case without reference to the conditions. 
[His Lordship stated the facts] Now, I think 
it is a fallacy to call what took place a delivery 
at all. Cattle are not like goods which can be 
put into the hand. In this case they were merely 
turned loose upon the defendants' own premises. 
Then, at common law, what would be the conse- 
quence of a man being sent in charge ? I think 
it would be very like the case which has arisen 
of a nurse and child. If any injury occurred 
through the negligence of the drover, the com- 
pany would not be liable; if by the negligence 
of their own servant, they would. 

Then, look at the condition. It is clearly un- 
reasonable as it stands. But assuming it to be 
divisable, and to be rendered reasonable in part 
by the stipulation as to drovers, still it can only 
be rendered reasonable so far as it relates to 
accidents arising through default of the drovers ; 
and therefore it leaves the common law liability 
exactly as it was before. Either at common law 
or under the condition thus construed, if a man 
is sent in charge, whether his fare be paid or not, 



the company are not liable for injury arising 
from negligence in his department, but for other 
injuries they are. 

Channbll, B. — I am of the same opinion. 
The defendants' counsel would have done much, 
if they could have shown that there had been 
such a delivery as to pot an *;nd to their liability 
at common law, for they would then have dis- 
placed my brother Martin's view. But I do not 
think there was any such delivery as to deter- 
mine their liability and exclude all question of 
safe delivery, and delivery in a safe place. I 
think, therefore, the verdict was right. 

Then, as to the conditions. The question 
arises on a traverse of the bailment ; and if the 
conditions be reasonable, the declaration is not 
proved. It is admitted that the first condition is 
bad as it stands ; but it is said that It is rendered 
reasonable in either of two ways. First, it is 
said that we may strike out a part of it — that 
which relates to risks of carriage, and look only 
at the remainder, and that the remainder is 
then good. If it were necessary to decide, I 
shoald strongly think that such a condition is not 
severable. If it applied to several subject-mat- 
ters, it might be otherwise, but not as to one 
subject-matter. But even if risks of carriage 
could be struck out, the condition would still 
remain unreasonable. But it is further said that 
the third condition cures the first. Now it can- 
not be better for the company than if it bad 
come first, and been prefaced by ** inasmuch as." 
Then reading it so, the whole remains clearly 
unreasonable if risks of carriage are included. 
Otherwise, loss from a collision, through the de- 
fendants' negligence, would be protected. And 
if risks of carriage be struck out, the defect is 
not cured, for there still remain defects of sta- 
tions and places of unloading, against which the 
presence of drovers can afford no protection. 
And this is the actual cause of lo.<*s in the present 
case. On all points, therefore, I think the rule 
must be discharged. 



Pigott, B., concurred. 
— Weekly Reporter, 



Rule discharged. 



English Law Reports. — An erroneous idea 
seems to have taken possession of the legal mind 
in this country that the New Law Reports neces- 
sarily superseaed all others. 

That this is not the fact is palpable to us, for 
we are in possession of the latest numbers of the 
Weekly Reporter, now in its fifteenth year, which 
contain foil and accurate reports of cases in all 
the courts, up to March 15th. These reports are 
authoritative, and the SoUcUori^ Journal and 
Weekly Reporter is now (Adjournal of both branches 
of the profession in Great Britain. It would, in 
our opinion, be found a most useful and interest- 
ing addition to the library of every member of 
the profession, as it would enable him to keep 
pace with the progress of those reforms in the 
code and practice, which have so greatly improved 
English jurisprudence of late years. 

It is published by Edward Johnston Milliken, 
Esq., 69 Casey St, Lincoln's Inn C. W.— PAi^o- 
delphia Legal IrUelliyeneer, 
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(Omimuei fnm page 112.) 
AocsiTER. — See Dksd. 

ADMINISTKAnON. 

1. A decree haying been made in an adminis- 
tration sait brought by the reeidoary legatees, 
it appeared that proceedings ought to have been 
taken in equity against one who had had dealings 
with the testator. The executor was willing to 
conduct them, and no case of misconduct was 
established against him. An order, giving the 
plaintiffs liberty to take proceedings in the 
name of the executor, was discharged on appeal, 
and the executor directed to take them. — ffar- 
rU<m V. Rkhardi, Law Rep. 1 Ch. 478. 

2. After decree in an administration suit, the 
court is not bound to disallow claims barred by 
the statute of limitations, if the personal repre- 
sentative, and such of those beneficially inte- 
rested as are parties to the suit, or have come 
in under the decree, do not set up the statute ; 
but the personal representative waives the 
objection of the statute at his own risk as 
against absent parties beneficially interested.^- 
Ahton V. Trolhpe^ Law Rep. 2 Eq. 206. 

See Sxeodtob; Marshalung or Assets. 
Agbzit. — See Pbdcczpal and Aoint. 
AoBBSMXNT. — See Cont&act. 
Anoibnt Light. — See Light. 
Anwuitt. — See Will, 11. 
Appeal. 

1. Where a party enrolled a decree as quickly 
as the practice of the court allows, his know- 
ledge that the other party intended to appeal 
is not a ground for vacating the enrolment. — 
HUl V. Curtis, Law Rep. 1 Ch. 425. 

2. If evidence has been rejected on an inquiry 
in chambers adjourned into court, a party desir- 
ing to appeal should wait for the certificate, 
and then move to vary. — Rkodee v. Rhodes, Law 
Rep. 1 Ch. 488. 

8. On the hearing of an appeal at quarter 
sessions against an order of justices for the 
payment of small tithes, Ac, the respondent 
may adduce additional evidence. — The Queen 
V. H<dl, Law Rep. 1 Q. B. 632. 

4. A colonial court having revoked a leave 
to appeal, the privy council, under the special 
circumstances of the case, gave leave to appeal 



on security being given for costs in England. — 
Webster v. Pmoer, Law Rep. 1 P. C. 150. 

5. Judgments in several actions in a colonial 
court, in the nature of petitions of right, were 
obtained against the crown; in some of the 
cases the amount recovered was under the ap- 
pealable value. The privy council gave leave 
to appeal without the colonial attorney-general 
giving security for costs, and directed the ap- 
peals to be consolidated^— /fi re Attomey-Gene- 
ral of Vletoria, Law Rep. I P. 0. 147. 

Abbitbator. — See Award. 

Assault — See CoNVionox, 1. 

AssiniFsrr. 

The plaintiff, under a bill of sale, seized goods 
on the defendant's premises, and with his 
knowledge, but without a&y request by him# 
allowed them to remain till rent was due. The 
landlord having distrained them, the plaintiff 
paid the rent and expenses. Held, that he 
could not recover the amount so paid as a com- 
pulsory payment for the benefit or at the im- 
plied request of the defendant. — England v. 
Marsden, Law Rep. 1 C. P. 629. 

Attaindxb. — See Descent. 

Attobnry.— iSie Soucitob. 

AWABD. 

1. A judge's order, made by consent of the 
plaintiff and defendant in a suit, referred all 
matters in dispute to an arbitrator, and directed 
that the parties should perform the award; 
subsequently, an indorsement, signed by both 
parties, was made on the order, that the arbi- 
trator might order what the parties should do 
to prevent a repitition of the injuries complained 
of. The arbitrator having ordered the defen- 
dant to do certain things, and he having neg- 
lected to do them, hdd, that the plaintiff might 
bring an action for non-performance of the award. 
-^Lievesley v. Oilmore, Law Rep. 1 C. P. 670. 

2. A motion to set aside an award cannot be 
made, even with the consent of both parties, 
later than one term after the award has been 
published. — In re North British Railway Co., 
Law Rep. 1 C. P. 401. 

8. An award was made by commissioners 
acting under a statute, whereby they appor- 
tioned lands and a rent charge between the 
rectors of B. and the curates of U. Held, on 
bill by a curate of U., that, on the true con- 
struction of the statute, the commissioners had 
power to make the award, and semble, that, had 
they acted uUra vires, the court could not have 
rectified the award. — Bateman v. Boynion, Law 
Rep. 1 Ch. 859. 

See Contbact, 8. 
Bailment. — SSm Carrier; Dbtexux. 
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Bankruptcy. 

The obligation to pay money under an order 
of a court of equity is merely an equitable debt, 
and so is not a gpod ground for a petition for 
adjudication in bankruptcy. — Exparie Blencowe, 
Law Rep. 1 Ch. 898. 

Baaratbt. — See Coixisioir, 1. 

Bill of Lading. 

A bill of lading represented more goods to 
have been shipped than really were. This 
arose from the mistake of the mate, which 
there was eridence to show was caused by the 
fraud of the person who put the goods on 
board. The latter was either agent of the ship- 
per or of his vendor. Held, there was evidence 
for the jury, that the misrepresentation was 
caused " wholly by the fraud of the shipper or 
of the holder, or some person under whom the 
holder claimed," within the meaning of the 
Bills of Lading Act (18 <b 19 Vict. c. Ill), § 3. 
^Valieri v. Borland, Law Rep. 1 C.P. 882. 
See CoLUsiON, 1 ; Freight. 

Bills and Notes. 

1. An acceptor for honor of a bill of exchange 
is liable to one who has discounted it on the 
faith of his acceptance, if the name of the maker 
is forged, and the payee who is purported to 
have indorsed it is a fictitious person. — FhUUpe 
V. im 77i«m, Law Rep. 1 C. P. 463. 

2. A railway company incorporated in the 
usual way cannot accept a bill of exchange ; and 
this defence may be taken on a plea denying 
the acceptance, though the acceptance was or- 
dered by the directors, and is under the seal of 
the company. — Batetnan v. Mid- Wales Rmlway 
Co., Law Rep. 1 C. P. 499. 

See Freight. 
Bond. • 

The plaintiff agreed to purchase of S. the ship 
D. for a sum of money and the transfer to S. of 
the plaintiff's ship L. He also agreed to lend 
8. £6,000, on mortgage of the L., and S. agreed 
to repair her, so as to class her eight years A 1 
at Lloyd's ; and also to do anything remaining 
to be done to the D. within two weeks after 
that ship's arrival in London. The defendant, 
as security for 8., gave his bond to the plfdntiff, 
conditioned to be void if 8. forthwith repured 
the L., and if 8., within the said two weeks, did 
all that remained to be done to the D. The 
plaintiff and 8. afterwards, without the defen- 
dant's knowledge, made another agreement, 
altering the terms relating to the completion of 
the D. Hdd, that the conditions in the bond 
were distinct and separate, and that the defen- 
dant, though released by the alteration from 



his liability in regard to the completion of the 
D., was not released from his liability in res- 
pect to the L. — Harriton v. Seymovr, Law Rep. 
1 C. P. 618. 

Capital. — See Partnership, 2. 

Carrier. 

1. A common carrier of goods is not, in the 
absence of a special contract, bound to carry 
within a given time, but only within a time 
which is reasonable, looking only to the cir- 
cumstances of the csise ; and therefore the de- 
fendants, a railway company, are not liable for 
damage to goods arising from delay which was 
caused by an unavoidable obetruction, resulting 
solely from the negligence of another company, 
who, by agreement with the defendants, sanc- 
tioned by statute, had running powers over the 
defendants' line. — Taylor v. Oreat N. Reahoay 
Co,, Law Rep. 1 C. P. 886. 

2. An injunction was prayed by A. against a 
railway company, under 17 A 18 Vict c. 81, § 8, 
to restrain them from unduly prejudicing A, by 
refasing to admit, after a certain hour, goods 
collected by A, and by receiving at a later 
hour goods collected by themselves and by B.> 
to be ibrwarded the same night. It appeared 
that the hour was reasonable ; that the com- 
pany. In admitting their own goods, acted with- 
out intending to gain an advantage over other 
collecting carriers ; and that they admitted B.'s 
goods in consequence of an injunction obtained 
by him. In two similar cases, injunctions had 
been granted to restrain railway companies 
from admitting their own goods at a later hour 
than those of others. Hdd (by Erie, C. J., and 
Montague 8mith, J.), that the exercise of this 
jurisdiction, being subject to no review, and 
depending on 'the special facts of each case, 
cases previously decided under it are not bind- 
ing as precedents of law are binding, and that 
the Injunction prayed would interfere with 
traffic, and ought not to be granted. Hdd (by 
Willes and Keating, JJ.}, that the above cases 
were binding precedents, and were also rightiy 
decided ; and that the Injunction ought to be 
granted. — Palmer v. London and S, W, RaHvay 
Co., Law Rep. 1 C. P. 688. 

See CoLUsiON ; Stoppage nr Transitu. 

Charter Party.— iSSte Freiobt. 

Collision. 

The provision in the 17 <k 18 Vict. o. 104, 
§ 299, that a loss, arising from the non-obser- 
vance by a ship of the rules laid down in the 
act, shall be deemed to have been occasioned 
by the wilful default of the person in charge of 
the deck, does not render an unintentional 
breach of the rules barratry. 
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A collision arising from the negligence of the 
crew is not damage of the seas within the mean- 
ing of an exception in a bill of lading. 

Therefore, if a ship-owner, by a bill of lading, 
undertook to deliver goods safely, " barratry of 
master or mariners, accidents or damage of the 
seas or navigation excepted," and the ship canie 
into collision with another by starboarding her 
helm contrary to the rules of the above act, and 
sank and was lost, the ship-owner was liable for 
the loss of the goods. — OriU v. General Iron- 
Screw CoUier Co., Law Rep. 1 C. P. 600. 

See EviDEKOx, 1. 
ComossiON TO ExAMTO Witnesses. 

1. A commission was issued to examine wit- 
nesses by interrogatories and viva voce. An 
agent, appointed by the defendants to execute 
the commission, conducted the examination en- 
tirely viva voce, not putting the written inter- 
rogatories that had been prepared. Hdd at the 
trial, against the defendant's objection, that 
the deposition was admissible, there being no 
suggestion that any ad vantageous question had 
been omitted. — OriU v. General Iron Screw 
Collier Co., Law Rep. 1 C. P. 600. 

2. A requisition, with interrogatories and 
crosa-interrogatories annexed, issued to a 
French court to examine a witness. The judge 
of that court, having the interrogatories and 
cross-interrogatories before him, examined the 
witness by putting such questions as he deemed 
convenient ; and no questions were put or sug- 
gested by the counsel and agents of the par- 
ties who were present The court of divorce 
doubted whether the deposition was admissible, 
but declined to reject it^mtchine y. HUcMna, 
Law Rep. 1 P. <fr D. 168. 

Common Gaeeixb.— /SSm Oabeisb. 

Company. — See Cobpoeatiov. 

Conflict of Laws.--^^ Exeoutoe, 8 ; Will, 18. 

Conteaot. 

1. By a written agreement, A. agreed to 
purchase from B. certain lands, and all the 
mines of coal, Ac, under the same, at a certain 
price ; and B. agreed to purchase from A. all 
coal that he might from time to time require, 
at a fair market price. Held, that A. could not 
sue B. for not taking the coal, without averring 
a readiness to perform his part of the agree' 
ment. Bankart v. Bowers, Law Rep. 1 C. P. 
484. 

2. A. contracted with B. to erect machinery 
on the latter's premises, the works being di- 
vided into different parts, but no time fixed for 
payment. All the .parts were far advanced 
towards completion; some were so nearly 
finished that B. had used them, but no one 



was entirely complete, though much of the ne- 
cessary material was on the premises, when the 
premises, with the machinery and materials, 
were destroyed by an accidental fire. • Held, 
that A. could not recover the whole contract 
price ; but that, as the machinery was to be 
fixed to B.'s premises, so that the parts of it, 
when fixed, would become ^his property, and 
as the contract involved an implied promise on 
B.'s part to keep up the building, A. could re- 
cover the value of the work and materials 
actually done and provided under the contract- 
Appleby v. Meyers, Law Rep. 1 C. P. 616. 

8. A railway company agreed with a con- 
tractor, that, if he should be guilty of any 
delay, they might take the execution of the 
works out of his hands, and might use all or 
any of his plant or materials; that, in addition 
to all other rights and remedies, they might 
apply any moneys to which the contractor 
would otherwise be entitled in satisfying all 
losses or expenses occasioned by the delay; 
and that all the plant and materials, at the 
time of the delay, in or about the site of the 
works, should thereupon become the absolute 
property of the company and be valued or 
sold, and the amount of such valuation or sale 
credited to the contractor, in reduction of the 
moneys (if any) recoverable from him; but that 
the company should not be bound to use the 
plant and materials. The company under this 
agreement having taken the execution from the 
contractor, he brought an action for breach of 
contract, which, with all matters in difference 
was referred to arbitration. Seld, that the 
plant and materials did not become the pro- 
perty of the company, unless loss or expense 
had been occasioned ; and they were restrained, 
by an intei^jLocutory injunction from removing 
* and selling the plant and materials pending the 
arbitration. — Garrett v. StUitbury and Dorset 
Junction Railway Co., Law Rep. 2 £q. 868. 
See Assumpsit, 1-3 ; Coepoeation; Covenant; 
Feauds, Statute of ; Pbincipal and Agent, 
1 ; Sale ; Specific Pebfoemance ; Wae- 
eaxty. 

Conviction. 

1. The 24 A 26 Vic. c. 100, sec. 46, makes a 
conviction before a magistrate a bar to a civil 
action for the same assault. A police magis- 
trate, after hearing a case of common assault, 
ordered the accused to enter into recognizances 
and pay the recognixanoe fee, but did not order 
him to be imprisoned or to pay any fine. Held, 
that this was not a conviction within the 
statute. — Hartley v. Hindmearsh, Law Rep. I 
C. P. 663. 
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2. A conyictloa before a magiatrate can be 
proved only by the prodnction of the record of 
the conviction or an examined copy. — HarUey 
V. Hindmank, Law Bep. 1 C P. 553. 

CORPORATIOX. 

1. The plaintiff supplied coals to the defen- 
daniSy a corporation, the guardians of a poor. 
law union, for the use of their workhouse, 
under a written agreement executed by the 
plaintiff, but not under the seal of the defen- 
dants. The defendants received the coals, used 
some of them, and offered to return the rest. 
In an action for goods sold and delivered, hdd, 
that as the coals had been supplied and ac- 
cepted, and were such as must necessarily be 
supplied for the purposes for which the defen- 
dants were incorporated, the defendants were 
liable for all that they had received, though 
the contract was not under seal.— jVtcAo/«m v. 
Bradfidd Unum, Law Rep. 1 Q. B. 620. 

2. Where the corporation of a city had been 
empowered by a statute to make certain public 
improvements, and for that purpose to take 
land compulsorily, to raise money on the credit 
of it, and to sell superfluous land to pay off the 
debt ; such statute, though only impliedly au- 
thorizing the taking of more land than is abso- 
lutely necessary for the desired improvements, 
may be construed more favorably to them, be- 
ing an existing public body, than it would be 
to persons on whom special powers had been 
conferred by Parliament for a particular pur- 
pose: lands so taken may be treated as taken 
"for the purposes of the statute;" and a con- 
tract made by the corporation with another 

, person, to obtain lands under the statute and 
sell them to such person, as soon as the statute 
shall pass, is not illegal. — GalUmay v. Mayor 
and Commonalty of London, Law Rep. 1 H. L. 
84. 

3. A corporation was instructed by statute 
to maintain certain public docks, to receive 
tolls for their use, and to appoint a harbor- 
master, who should have power of regulating 
the entry of vessels. Held, that the corpora- 
tion was liable for damage caused by the negli- 
gence of its harbor-master, although the tolls 
were not applicable to the use of the corpora- 
tors or corporation, but only to the mainte- 
nance of the docks. — Meney Doela TnuUn v. 
Oibb$, Law Rep. 1 H. L. 98. 

4. The prospectus of a mining company des- 
cribed in favorable terms a mine, the purchase 
of which had been contracted for, and referred 
to the articles which empowered the directors 
to carry oat or rescind any contract The 
mine proving worthless, the directors rescinded 



the coiltract, and agreed to purchase another. 
Hddy that a shareholder who had subscribed 
on the faith of facts stated in the prospectus, 
which were false, and which the directors had 
no reasonable cause to suppose true, should 
have an injunction against an action for calls. 
— Smith V. Re^te River Co., Law Rep. 2 £q. 
264. 

5. A prospectus of a company stated that a 
certain invention, for working which the com- 
pany was formed, had been tested, and that, 
according to experiments, the material could 
be produced at a specified cost, but that i^ was 
intended to test the invention further : the in- 
vention turned out worthless, but there had 
been some testing. Held, that there was not 
such misrepresentation as would enable a pur- 
chaser of shares to set aside the contract, espe- 
cially where he had not sought redress In a 
reasonable time. — Dentcn v. Maeneil, Law Rep. 
2 £q. 852. 

6. A trading company can give a bill of sale 
as security for work done for them. — Sheare v. 
Jacob, Law Rep. 1 C. P. 518. 

See Eqcitt Praotic*, 6-7; Paonccnosi of 
DocmnEMTS, 2 ; Railway. 

COVXNANT. 

The owner of Blackacre mutually covenanted 
with the owner of Whiteacro to bear the ex- 
pense of repairing a way for their joint use, in 
proportion to the area of their said properties, 
by a deed containing a proviso, that the ex- 
pense of such repair should be considered as a 
charge in equity, and, as far as circumstances 
would admit, at law also, on the owners for the 
time being of the said properties. Held, that 
this proviso did not create a charge on the 
lands, and therefore that, on the registration of 
Blackacre with an indefeasible title, under 26 A 
26 Vic. c 58, the owner of Blackacre was not 
entitled to have notice of the proviso recorded. 
^Dreufe Ettate, Law Rep. 2 £q. 206. 

/SmCoktraot; Lsasx. 
CamnrAL Law. 

The 2 <fe 8 Vic. c. 71, sec. 24, which enacts 
that any one brought before a magistrate, 
charged with having in his possession, or con- 
veying in any manner, any thing which may 
be reasonably suspected of being stolen, and 
who shall not give an account to the magis- 
trate's satisfaction of how he came by the same, 
shall be guilty of a misdemeanor, is supple- 
mental only to 2 A 8 Vic. c. 47, and the sec- 
tions apply only to things in the streets, and 
not in a house. — ffadley v. Perks, Law Rep. 1 
a B. 444. 

See Conviction ; Exbezzlbicint ; Laeoent. 
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BiHCAGIS. 

1. In an action for fraadtilently misrepresent- 
ing that a cow sold to the plaintiff was free 
from infections disease, if the plaintiff has 
placed the cow with fiye others, who have 
caught the disease and died, the plaintiff can 
recover as damages the yalne of all the cows. 
^MvUeU V. MoKn, Law Rep. 1 C. P. 659. 

2. One who for his own purposes brings, col- 
lects, and keeps on his land any thing likely 
to do mischief if it escapes, most keep it in at 
his peril, and is primA fade answerable for all 
damage which is the natural result of its es- 
cape, without proof of negligence on his part 
-^FlOeher y. Rylandt, Law Rep. 1 Ex. 266. 

3. If the plaintiff fails to establish any agree- 
ment of which special performance can be 
directed, a court of equity cannot grant relief 
in damages under 21 A 22 Vic. c. 27. — Lewers 
y. Earl of Shaftesbury, Law Rep. 2 Eq. 270. 

8e€ Easement ; Escape ; Lease, 1 ; Light, 2, 
8 ; Pleading, 2. 

Deed. 

By voluntary deed a settlor gave property 
to A.. B., C, and D., in equal shares. He pro- 
vided, that, if any of the four should die in his 
lifetime, leaving issue, the share of her so dying 
should be in trust for her children ; and that if 
any of the four should die in his lifetime, with, 
out leaving issue, her share should go over and 
be added to the other shares. A. and B. were 
dead at the date of the deed, the former leav- 
ing iBsne, the latter without issue ; but held, 
that the §^fbs over of their riiares did not falL 
— Bamee v. Jenninge, Law Rep. 2 £q. 448. 
See Covenant. 

Deposition. — See Coums. to Examine Witnesses. 

Descent. 

A marriage in a foreign country by one who 
has been attainted of treason and escaped 
thither, and who was afterwards executed on 
the same attainder. Is valid and the children 
legitimate ; and, as the descent of property be. 
tween brothers |is immediate, the descendants 
of one of the children can inherit property 
from the descendants of another. — Kynnahrd v. 
Leslie, Law Rep. 1 0. P. 889. 

Detinue. 

A. deposited debentures with B. as security 
for the payment of a bill at maturity, on the 
agreement that B. might sell or otherwise dis- 
pose of the debentures, if the bill should not be 
paid when due. Before the maturity of the bill, 
B. deposited the debentures with C, to be kept 
as security till the repayment of a loan from C. 
to B. larger than the amount of the bill. The 
bill was dishonored ; and, while it was still un- 



paid, A brought detinue against C. for the 
debentures. Bdd (by Cockburn, C. J., Black- 
burn and Meller, JJ. ; Shee, J., diasentinff), that 
A. could not maintain detinue without having 
tendered the amount of the hjlL— DoruUd v. 
Swklvng, Law Rep. 1 Q. B. 686. 

Devise. — See Will ; Sbpaeatb Estate, 2 ; Vested 
Intekest, 1. 

DiscovEET. — iSM Patent, 2 ; Production of Docu- 
ments. 

DoMioiL. — See Executoe, 8; Will, 18. 

Easement. 

A. dug a well near B.'s land, which sank in 
consequence, and a building, erected on it within 
twenty years, fell. It was proved that if the 
building had not existed, the land would still 
have sunk, but the damage would have been 
inappreciable. Hdd, that B. had no cause of 
action agiunst A. — SmUh v. Tfiaekerah, Law 
Rep. 1 C. P. 664. 
See Watercourse. 

Embezzlement. 

One employed to get orders and receive pay- 
ment for goods, but who is at liberty to get the 
orders and receive the money where and when 
he thinks proper, and is paid by a commission 
on the goods sold, is not a clerk or servant 
within 24 <b 26 Vict. c. 9C, g 68, against embez- 
zlement — The Queen v. Bowers, Law Rep. 1 
C. C. 4L 

Equity Pleading. — Set EqurrT Practice. 

Equity Practioe. 

1. Under an order to amend by adding par- 
ties, the plaintiff cannot introduce allegations 
making a new case against the original defen- 
dants, though material as to the new defen- 
dants. — Barhw v. MeMwrray, Law Rep. 2 Eq. 
420. 

2. In an ex parte examination, the examiner 
ought not to refuse to allow questions to be put, 
unless on matters clearly and palpably not evi- 
dence.— flftirr V. Walmsley, Law Rep. 2 Eq. 4S9. 

8. A defendant cannot add a new issue of fhct, 
not in any way suggested by his answer to the 
issues already directed for trial.— Jlfor^an v. 
FuOer (1), Law Rep. 2 Eq. 296. 

4. A decree dismissing a bill was by arrange- 
ment passed and entered at the registrar's office 
by the defendant's solicitor, acting, as the regis- 
trar knew, on behalf of the plaintiff. The 
defendant's solicitor afterwards obtained it from 
the office, and enrolled it Held, that the decree 
ought not to have been delivered except to the 
plaintiff's solicitor; and, as the irregularity 
had delayed the plaintiff in appealing, the cn- 
rolhnent should be vacated.— i^ycr v. Davus, 
Law Rep. 1 Gh. 890. 
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5. When a sole plaintiff dies, the suit may be 
rerived after decree Trithont bill filed. — Colyer 
V. Colyer, Law Rep. 1 Ch. 482. 

6. A defendant, by putting in an answer, has 
not waived his right of calling on a plaintiff 
company to give secarity for costs, if, at the 
time of answer, he had not reason to believe 
that the plaintiff's assets were iusafficlent to 
pay costs ; nor is he deprived of such right by 
having himself sned the plaintiffs, if the plain- 
tiffs' bill is more than a mere defence to his bill. 
— Wcuhoe Mining Co, v. Fergiuon, Law Rep. 2 
Eq. 871. 

7. A limited company, when plaintiff in equi- 
ty, may be required to give costs to an amonnt 
greater than £100. — Imperial Bank of China y. 
Bank ofHtdustan, Law Rep. 1 Ch. 437. 

See Appeal, 1, 2; Inteeeoqatories, 8; Pa- 
tent; PeoduotionofDocdicexts; See vice 
OP Peooess. 
-Escape. 

In an action for an escape, the jury, in esti- 
mating the value of the custody, may take into 
account not only the debtor's own means, but 
all reasonable chances, founded on his position 
in life and surrounding circumstances, that any 
part of the debt would have been paid had he 
remained in custody. — Macrae v. Clarke, Law 
Rep. 1 C. P. 408. 

Estate by Implication. — See Trust. 
Estoppel. — See Husband and Wife ; Patent, 1. 
Evidence. 

1. In a case of collision, the books contain- 
ing the entries made by the coast-guard, and 
sent to the coast-guard office, are admissible to 
show the state of the weather at the time of 
collision, without calling the person who made 
the entries. — The Catharina Maria, Law Rep. 
1 Adm. A Eco. 58. 

2. A statute enacted that the court might 
make a certain order on production of a certifi- 
cate signed by the speakar of the House of Com- 
mons. The standing orders of the House pro- 
vide, that, in the unavoidable absence of the 
speaker, the deputy speaker may perform his 
duties and exercise his authority. Held, that 
the court would take notice of the standing 
orders of the House, and the order was made 
accordingly. — Stoeksbridge v. Railway BUI, Law 
Rep. 2 Eq. 864. 

See Appeal, 5; Collision, 2, 8; CoionaeioN 
TO Examine Wftnesses; Co.nviction, 2; 
Equity Practice, 4 ; Insurance, 3 ; Inter- 
rogatories; JuEisDionoN, 2 ; Neouoence, 
4; Patent, 2, 8; Production of Docu- 
ments; Tedbtek; Vendor and Purchaser, 
4; Will, 1, 



Execution. — ^c Interpleader, 3 ; Negugenge, 3 ; 

Peactice (at Law), 8. 
Executor. 

1. A married-woman executrix, who has 
proved the will and survived her husband, is 
liable for a devcutavit committed by him when 
alive.— &wrfy v. Tumbull, Law Rep. 1 Ch. 494. 

2. A. died, leaving his wife B. sole executrix 
and residuary legatee. She proved the will, 
married, made a will under a power, appointing 
C, her daughter by the first husband, her sole 
executrix and residuary legatee, and died, leav- 
ing her second husband and C. surviving. C. 
took limited probate of her will, and afterwards, 
with the consent of B.'s husband, who had 
assigned her all his interest in the residue of 
his wife's estate, administration of the rest of 
her personal estate. Held, that C. was entitled 
to adininistration of the nnndministered goods 
of A^^Oocde of Richards, Law Rep. 1 P. <k D. 
166. 

8. A testator, domiciled in the Isle of Man, 
by deed duly executed as a will, conveyed his 
property to a trustee, on trust, to pay the in- 
come to his widow for life, and on her death to 
divide it among his children. The ecclesiastical 
court of the Isle of Man granted probate of it 
to the trustee, as executor according to the 
tenor. The court of probate followed this 
grant so far, as to admit the document to pro- 
bate, without inquiring whether or not it was 
testamentary, but not so far as to make the 
grant to the trustee as executor according to 
the tenor. Being satisfied that the testator 
intended to deprive the widow, who was pri- 
marily entitled to the grant, of any control 
over the administration, the court decreed ad- 
ministration with the will annexed to the trus- 
tee, under 20 A 21 Vict c. 77, § n.-^Oooda of 
Ooenahan, Law Rep. 1 P. <k D. 188. 

Bee Administration ; Marshalling of Assets ; 
Will, 8, 10. 

Forgery. — See Bills and Notes, 1 ; Vendor and 

Purchaser of Real Estate, 2. 
Feauds, Statute op. 

1. A written proposal, signed by the party 
to be charged, and accepted by parol by the 
party to whom it is made, is a sufficient memo- 
randum to satisfy the fourth section of the 
Statute of Frauds. — Reuse v. Pieksley, Law 
Rep. 1 Ex. 842. 

2. A. sold some cheeses and candles, and sent 
an invoice of them to B. ; B. returned the in- 
voice with a note, signed by him on the back, 
to the following effect: "The cheese came 
to-day, but I did not take them in, for they 
were badly crushed. So the cundles and cheese 
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is returned." Held, that the inroiceand note 
constituted a sufficient memorandum to satisfy 
the Statute of Frauds. — Wilkinson v. Evam, 
Law Rep. 1 C. P. 407. 

8. The following memorandum, "A. agrees 
to buy the marble purchased by B., now lying 
at L., at 1«. per foot/' does not bind A. ; be- 
cause« in a valid memorandum of a contract for 
sale under the Statute of Frauds, § 17, the 
names of the parties to the contract must ap- 
pear as such parties, and B. is not here men- 
tioned as a seller. — Vandenbergh v. /^MHMer, 
Law Rep. 1 Ex. 316. 
Frxioht. 

Goods were shipped on the plaintiff's acoount 
under a charter-party between M. and the 
owner of the vessel, whereby and by the bill 
of lading they were deliverable to A., "to 
order or assigns," on payment of freiglit as per 
charter-party. The charter-party provided: 
" The freight to be paid on delivery, less ad- 
vances in cash ; one-half of the freight to be 
advanced by freighter's acceptance at three 
months, on signing bills of lading ; owner to 
insure the amount, and deposit with charterer 
the club policy, and to guarantee same." M. 
gave his acceptance at three months' date for 
one-half of the freight to the ship-owner, who 
indorsed on the bill of lading : " Received on 
acoount of the within freight,, 800/., as per 
charter-party." M. indorsed the bill of lading 
in blank, and forwarded it to the plaintiff at A., 
who, on the ship's arrival before the expiration 
of the three months, demanded the goods on 
payment of the balance of the freight ; hut the 
master having learned of the bankruptcy of M., 
refused to deliver the goods unless a guarantee 
was given for the payment of the full freight. 
Such guarantee was given, and the full freight 
finally paid under protest Held, that the ship- 
owner had no lien on the cargo for the half- 
freight represented by M.'s acceptance, and 
that the plaintiff could recover back the money 
paid by him. — Tamvaco v. Simpton, Law Rep. 
1 C. P. 363. 
Guardian. 

Three applications were made for the guar- 
dianship of infants, one for the appointment of 
H., their maternal grandmother; another for 
the appointment of A. and B., their paternal 
aunts, both married women ; the third for the 
appointment of C, a friend of the family. Held, 
discharg^g an order of Stuart, Y. G., appoint, 
ing B. sole guardian, that, though the discre- 
tion of a judge appointing a guardian ouifht 
not to be interfered with, except on very strong 
grounds, yet H. and C. should be appointed 



guardians, because (1) the appointment of a 
married woman to bo sole guardian was impro 
per; (2) the vice-chancellor had not approved 
of A., who was acting with B. ; (8) the father 
had shown great confidence in H., and allowed 
the children, who had very little intercourse 
with his relations, to live much with her ; and 
(4) their mother, though she had no power to 
appoint guardians, had made a will purporting 
to appoint H. and 0. guardians. — In re Ka:^e 
Law Rep. 1 Ch. 887. 
Highway. 

A certificate of justices under 6 A 6 "Wm. IV. 
c. 60, § 85, for diverting a highway, is valid, 
though it alleges that a new highway is more 
commodious, without alleging that it is nearer, 
and though it states that the old highway " will 
be'* unnecessary when the proposed alterations 
are completed ; and the addition of land to an 
old highway, so as to widen it and make it more 
commodious, is a sufficient substitution of a new 
highway. — The Queen v. PhilUpt, Law Rep. 1 
Q. B. 64S. 
See Turnpike. 

GENERAL CORRESPONDENCE. 

Our Law Reports and Reporters. 
To THE Editors of the Law Journai,. 

GssfTLEMEif, — The Benchers having taken 
the matter of the Law Reporting into their 
especial care, the profession naturally expected 
such changes as would conduce to perfecting 
the system of reporting, ensure promptness 
in placing the reports in their hands, and leave 
little, if any, room for complaints or fault- 
finding. It is to be regretted that such a 
result has not ensued. Before a Chancery 
Chamber Reporter was specially appointed by 
the Society we did receive with moderate 
promptitude, and with most creditable accu- 
racy, reports of Chamber decisions, edited and 
conducted by the Chancery Reporter, Mr. 
Grant, and a most valuable volume such deci- 
sions have made. The only complaint then 
was, that they were not produced with suffi- 
cient rapidity — the value of a decision affecting 
the practice of our courts, is to have it promul- 
gated as quickly as possible. 

In consequence of the present arrangement 
Mr. Grant has ceased to report Chamber 
decisions, and Mr. Cooper, the gentleman 
appointed three months since, htu not com- 
menesd (at any rate the profession have nothing 
as the result of his labours). The profefsion 
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wi]l have to look to your Journal for these 
reports. Before his appointment Mr. Cooper 
started a volume of Chamber Reports known 
as "Cooper's Chancery Chamber Reports," 
since his appointment he has discontinued that 
work, so that by the intended beneficial 
arrangements of the Society we are deprived 
of Mr. Grant's labours, of the continuation of 
Mr. Cooper's own selection, " Cooper's Cham- 
bers Reports," and Mr. Cooper's (as appointed 
Reporter) " Chancery Chamber Reports." 
Your obedient servant, 

A Solicitor. 
Wellington, April 80, 1867. 

REVIEWS. 

TuK Municipal Manual for Upper Canada. 
By Robert A. Harrison, D.C.L., Barrister-at- 
Law. Second edition. Toronto: W. C. 
Chewett & Co. 

(From Um Uader, Maj U, 1807.) 

We acknowledge with pleasure the receipt 
of the above, containing as the title inform us, 
^The new Municipal and assessment act, with 
notes of all decided cases, some additional 
statutes and a full index" 

As compared with the learned editor's first 
manual, the present is much more complete 
and valuable, in the first place from the more 
consolidated form in which the legislation 
affecting municipal matters, has been put un- 
d^ the new act ; in the next place from the 
number of doubts as to construction and inters 
pretation which have been removed bv the 
court, and which have been carefully collected 
and noted ; and again from the increased ex- 
perience of the editor and the greater thought 
and research displayed, and lastly owing to 
the improved appearance and " get up," so to 
speak of the volume before us. 

The subject of contested elections is treated 
in an exhaustive manner and the experience 
of the cjjditor, being constantly retained in cases 
of contested elections, renders his notes and 
coIlecUon of cases on this subject all the more 
useful. 

Our readers can perhaps better judge of the 
value of the work by a tew extracts taken at 
random; for example— section 73 as amended 
by chapt^ 52 of the same section, reeulates 
the subject of disqualification of candidates 
for municipal honors, enacting amongst other 
things that no person interested in a contract 
with a corporation shall be qualified as a mem- 
ber of sucn corporation. In one of the notes 
to this section, he savs : — 

*' The object of this part of the section, like 
that of sec. 28 of the English Mun. Cor. Act 
of 5 A; 6 Wm. IV. cap. 76, is clearly to prevent 
all dealings on the part of the Council with 
any of its members tn their private capacity, 
or, in other words, to prevent a member of the 



Council, who stands in the situation of a trus- 
tee for the public, from taking any share or 
benefit out of the trust fund, or in any contract 
in the making of which he, as one of the Coun- 
cil, ought to exercise a superintendence. 
(Rawlinson's Mun. Man. 58.) The evil con- 
templated being evident, and the words used 
general, they will be construed to extend to 
all cases which come within the mischief in- 
tended to be guarded against, and which can 
&irly be brought within the words, Ih, The 
words of our enactment are that *' no person 
having by himself or his partner an interest in 
any contract with or on behalf of the corpora- 
tion shall be qualified, &c ; " and the words 
in the English Act are that ** no person shall 
be qualified, &c., who shall directly or in- 
directly, by himself or his partner, any share 
or interest in any contract or empUyment 
with, by, on or behalf of such Council, &c. " 
The difference deserves to be noticed. Under 
an old act^ of which the section here annotated 
is a re-enactment^ it was held that a person 
who had executed a mortgage to the corpora- 
tion containing covenants for the payment of 
money, was disqualified. The Queen ex rel. 
LuU V. Williamson. 1 U. 0. Prac. Rep. 91. 
Where defendant, before the election, had 
tendered for some painting and glazing requir- 
ed for the city hospital, and his tender having 
been accepteil, he had done a portion of the 
work, for which he had not been paid, but 
afterwards refused to execute a written con- 
tract prepared by the City Solicitor, and in- 
formed the Mayor of the city that he did not 
intend to go on with the work, he was not- 
withstanding held to be disqualified. The 
Queen ex rel Moore v. Miller, 11 U. 0. Q. B. 
465. So where the person elected had tendered 
for the supply of wood and coal to the corpo- 
ration. T/ie Queen ex rel Bollo v. Beard, 1 
U. C. L. J., N. S. 123. In such a case it is 
immaterial whether there is or is not a contract 
binding on the corporation, lb. So where it 
was shown that the candidate eleotbd was at 
the time of the election surety for the Trea- 
surer of tiie Town and actine as the Solicitor 
of the Corporation, he was held to be disquali- 
fied. The Queen ex rel. Coleman v. O^nare, 
2 U. C. Prac. Rep. 18. So a surety in any 
sense to the CorporatioiL The Queen ex rel, 
McLean v. WiUon, 1 U. C. L. J., N, S , 71. 
Whether the contract be in the name of the 
party himself or another, is immaterial, at all 
events in equity. (Mlina v. Swindle, 6 
Grant, 282 ; see also City of Toronto v. Bowee, 
4 Grants 489, S. C. 6 Grant 1. But an agent 
of an insurance company paid by salary or 
commission, who both before and since the 
election, bad, on behalf of his company, effected 
insurances on several public buildings the pro- 
perty of the corporation, and who at the time 
of the election had rented two tenements of 
his own to the Board of School Trustees, for 
Common School purposes, was held hot to be 
disqalifled. The Queen ex rel. Bugg v. Smithy 
1 U. .L. J., N. 8., 129. 
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. " QucBre, is insolTency a ground of disquali- 
fication for election? It is not made so in 
express terms, but as hereafter declared a for- 
feiture of office. See sec. 121 ; see also 
The Queen v. Chitty, 5 A. & B. 609." 

To make this note more complete we find in 
the " additions and corrections" at the end of 
the volume, reference to late cases of Reg. em 
Piddington v. Riddell and Reg, ex rel. Math 
V. Manning^ which were not decided until 
after the first part of the book had been 
printed. 

Great change had been made in the law by 
the last act, most of which however are by 
this time so familiar to our readers that it is 
unnecessary to refer to them at length. The 
one which principally affects ratepavers, at 
least in cities, towns and villages, at the pres- 
ent time is making actual value the basis of 
assessment Ratepayers in counties, and 
townships who have been used to this do not 
feel the same difficulty. The perplexity which 
has evidently taken possession of the minds 
of the former class on this subject, is great, 
and time only can accustom persons who will 
not take the trouble, or who are not capable 
of thinking over the matter in a reasonable 
temper, to the change. 

In connection with this we may quote the 
note to section 80 of the Assessment Act 

** There is nothing that men so much differ 
about as the value of property. It is, to a 
great extent, a matter of opinion. Men^s 
opinions on such a subject are very materially 
affected, more so than they are perhaps aware 
of, by the point from which they consider it 
A man who is impressed with a consideration 
of how much a thing is worth, will entertain 
a widely different opinion from him who 
simply looks at it as a thing to be purchased 
in expectation of profit whether by the em- 
ployment of it or selling it again. Per 
Draper, 0. J. in McCuaig v. The Unity 
Fire Ineuranee Company, 9 U. C. P. 88. 
Perhaps, after all, the best standard of value 
is that mentioned in this section — * actual 
cash value,' such as the propriety would be 
appraised * in payment of a just debt fix>m a 
solvent debtor.' (See farther notes to sec. 
179.) But it is no defence to an action for 
taxes, that the property was excessively 
rated. The MunicifaUt/y of London v. The 
Great Western Baihoay Oompany, IT IT. 0. 
Q. B 267. The only remedy in such a osse is 
hy appeal to the Court of lUvision. (lb.)" 

The powers and duties of assessors, col- 
lectors and Oourts of Revision are also ftilly 
treated o^ and the information as to the var- 
ious points arising under the assessment law 
especially recommends the book to all those 
not only connected with the administration of 
the law, but to all persons complaining of 
improper assessments, and this may be taken 
note of in these days of complaints innume- 
rable. 

The appendix of additional statutes adds to 
the practical use of the book and leaves scarcely 



anything unnoticed which affects the munici- 
pal laws of Ontario ; whilst a well arranged 
index gives the key wherewith to unlock the 
store of knowledge contained in the preceed- 
inepages. 

The price of the book, well printed on good 
paper and substantially bound in full law^iecp 
is only $4 00, and as the edition is limited we 
should recommend parties wishing to purchase 
to do so speedily. 



The Canadian Conveyancer and Hand-Book 
OF Legal Forms, wfth Introduction and 
Notes. By J. Rordans. Second Edition. 
Toronto: W. C. Chewett & Co., 1867, $2. 

This is a second edition of the useful little 
compendium issued by Mr. Rordans in 1859. 

To tHe professional man who can provide 
himself with the elaborate works of Davidson 
and others on Conveyancing, &c, this volume 
might not be of much value ; but to others 
it is found of much practical benefit, and all 
will find in it many forms which are not 
otherwise attainable without the loss of time 
and trouble. The size of the volume before 
us is more compact than the former edition, 
and appears to contain more information. 

The Introduction gives a sketch of the laws 
relating to real property in the Province of 
Ontario, and may be read with advantage by 
students and others desiring elementary in- 
formation on the subject 
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CLBRKS OF OOUNTT COURT. 

CLAEENOE a RAPSUE, E#qiilre, to be Clerk of the 
Oonoty Court, In and for the County of Norfolk, (Qttetted 
April 27, 1867.) 

NOTAUES. 

ANGUS IfOBRlSON, EeqiilTe, B«rrUter«i.]*w, to be a 
Notary Pablic for Upper CuuuU. (Oaietted AprU IS, 1807.) 

JOSEPH ROOK, of Qarksbing, Sequire, to be a Notary 
Publie for Upper Canada. (Oasetted April 18, 1807.) 

FREDERICK RENRT 8TATNSR, of Toroiito, Baqtiire, 
Attoni«y<«t*]aw, to be a Notaiy Public for Upper Canada. 
(aaaettedAprU27,1807.) 

STEPHEN FRANCIS GRIFFITHS of thefYOlage of 
OHiprings, Siqnire, Attomey<«t-1aw, to be a Notary Pabllc 
forUpperOuuda. (G«wttad April 27, 18070 

WILLIAM MoKINLAT, of tbe Ylllase of TbameariUe, 
Bwroire* Attoni«r*«t^w, to be a Notaxy PabUe for Upper 
Canada. (GaMtted Apra27,1807.) 

GEORGE MILNXS UACBONNELL. of Kinnton, "taqaln, 
BaxilitiMtlaw, to baa Notary PubUe for Upper Canada. 
(Gaietted April 27, 1867.) 

CORONERS. 

CHARUW BCHOMRERG BLUOT. of OrilUa, Beqnliv, 
MJ).,tobaan AMoeiate Coroner for the County of Sinuoo. 
(Gazetted April 6,1867.) 

HENRT US8HER, of Walktfrton, Esquire, MJ).. to be an 
Aaeoelate Coroner tat the County of Bruee. (Gaaetted 
AprU 6, 1807.) 

DANIEL dilNB, of tlie Village of Belmont, Esquire. ILB., 
to be an Anoolate Coroner for the County of Middlesex. 
(Gaietted AprU 6> 1807.) 

J. P. KAT, of Belnor^ Esquire, M J>., to be an Anodate 
Coroner for the County of Bmoe. (Oasetted April 6, 1867.) 

JAMBS MURPHT, of the Tillage of Teeswater, bquiro* 
M.D„ to be an Ataodate Coroner for the County of Bruce* 
(Oasetted April 27, 1867.) 
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DIARY FOR JUNE. 



2. BVS^, UtSkmdayqflerAtcentUm, 

8. Mob... Lait day finr notlee of trial for Coantj Cout, 

Rwordar'fl Oonrt alta. 
fi. Thvs. Chaneerr Be-hearlng I^rni iMgiiis. 
8. Sat. ». Eaater Tnm. flnda. 
0. 8UN... WiHSuni^y, 
11. Tciea.« 8L Barnabas, <hiaTtar Seattoiu tatA Onmty 

Court Sittloga to aadi Oonntgr. 
le. SUN... Trinity Sunday. 
90. ThoM. Aootnton of Qoaea TietoriA. 19a7« 
21. Friday LoncMt day. • 

^. SU.V... l9tSumday^fter9ri$^m 
1U. Mod... <SX. /o^ Baplitt. 
26. Wad... AppMlafromGhaneerTChaml)en. 
20w Bat ..« SL Pdgr ttnd St» Bnd, 

SO. SUN... 2ml Sunday afUr Trinity, Half-yearly Sdiool 
rvtnra to oe made. Depaty RegMnr la 
Chancery to make retoma and pay orer liMa. 
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FfiES ON REFEEENCES. 

A question Arose a short time ago in Cham- 
bers, before Mr. Justice Adam Wilson, 
as to whether the fees payable for refisrenoes, 
A&, to the Clerks of the Crown and their 
deputies belong to them, and should be paid in 
monej, or should be paid in Consolidated 
Revenue Fund Stamps. 

Some at least of the Deputy Clerks of the 
Crown have been in the* habit of receiring the 
money, under the impression, doubtless, that 
they were authorised in so doing, Mr. Justioe 
Adam Wilson, however, has expressed his 
opinion to the contrary: 

By Rule 170 of Trinity Term 1856, it is 
provided that '* the costs set down in the 
Schedule annexed, marked B., shall be those 
allowed in taxation." 

And on referring to the Schedule, we find 
under the heading,' ** fees to be taken and 
reoeiyed by the Clerks of the Crown and 
Pleas, or their Deputies, or by the Clerk of 
the Process," the following items: 
Every reference, inquiry', examination, 

or other special matter referred to 

the Master, for every meeting not 

exceeding an hour 5 

For every additional hour, or less 6 

The Con. Stat for U. C. ch. 10 sec. 27, pro- 
vides for the salaries of the Clerks of the 
Courts, and of the Deputy Clerks of the 
Crown ; and sec. 29 enacts that unless 
specially authorised, neither the clerks nor the 



deputies ^* shall take for his own use or ben^ 
fit, directly or indirectly, any fee or emolu- 
ment whatever, save the salary aforesaid|^ 
And all the fees, duee and profits x«oeived by, 
or on aooount of the CAcrka of the Grown, and 
their Deputies shall form part of the Consoli- 
dated Revenue Fund of this Provinoe." 
/ In the castf which incidentally led to the 
decision referred to, Jorian v. QiHenUeeB^ 
an application bad been made for an order 
to commit the defendant for unsatisfactory 
answers on an examination before the Deputy 
Clerk of the Crown and Pleas at Kingston. 
The examination papers produced on the ap- 
plication were not stamped, the fees having 
been paid to the Deputy Clerk of the Crown, 
in money. His Lordship, however, refosed to 
read these papers until the necessary stamps 
were affixed, being of <^inion "that the 
Deputy Clerk of the Crown had no right to 
retain the foes for exasuoatioii to Us own use, 
because he is not spedaUy aathoriBed so to do. 
And that the exanunation taken must bear the 
necessary stamps for the neeeisary amount 
chargeable upon the same under the tariff." 



TAXATION OF COSTS. 

A^ certain looseness in matters of praotioe 
is often observed in the oondoot of suits in 
outer counties. This is natural enough, and 
not as a geneml rule foun^ ^sry hurtful so 
long as it does not go beyond what might be 
termed ^^easy praotkee," as between profes- 
sional gentiemeq, where the consequences are 
not injurious to clients ; but when it goes be- 
yond thi% and |Mffticalar(y whera there is 
laxness in the mode of condnotiqg business 
by offloials, the evil becomes pressing. 

There is such a thing as a pabllo official 
being an ohatruetionist ; but that is a species 
of annoynQoe to vhi^ we sro not much sub- 
ject in this country, — ^the evil lies rather in 
tiie other extreme. 

Tho-partioular matter which iadnces these 
remariu is a dedsioB lately given in.Ohatnbers, 
by Mr. Justice Morrison, in a case <tf Wihotk 
V. Mould9y referriug to the revinon of taxa- 
tion of a bill of cdbts from an outer county* 

A bill had been taxed by a Depiuty-Clerk, 
and possibly correcUy taxed, but the papers 
produced before ^m to authorise certain items 
in the bill were not filed as they shoiM have 
been, and as he, as taxing officer, should have 
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insisted npon. A reyiskm of the taxation was 
had before the Master st Toronto, when that 
oiBoer — and very properlj as we think — re- 
fused to tax any items for whidi no Toiicbcr 
appeared as having been filed upon the origiBal 
taxation ; and refused to file or to allow anj 
such Youdiers to be read before him. 

This rule, as laid down by the Master, was 
affirmed by the learned Judge, though, owing 
to the drcumstanoes of this particular case, 
and as the practice in the different outer coun- 
ties had not been unifonn, he allowed the 
items in question to be substantiated by the 
production of the missing Touchers; **but 
in future," — as he warned all concerned, — 
** Deputy Clerks of the Grown and the attor- 
neys must see that all necessary Touchers are 
filed in the first instance." 



ESXHIBITS. 
The Court of Queen's Bench remarked, in 
the course of a case before it this Term, upon 
the carelessness which is often cTinced on the 
ftert of Clerks of Assise, at Nisi Prras, as to 
the custody of exhibits. So long as persons 
(not imbued with a high sense of duty, doing 
duty for the sake of doing it}, receiTe so 
mudi a day for doing certain things, it is not 
human nature to expect that they wiB take 
the same trouble as if they reoeiTed a special 
ranuneration for each particular serTice ren- 
dered, as, «. ^., in cases of this kind, if the 
derks were paid so much a piece for each 
exhibit filed in court, there would probably 
be more care taken of them. The greatest 
ineonyenienee is often experienoed from want 
of due care of papers filed, and any thing that 
would tend to lessen the CTil would be wel- 
comed by the judges and by the profesmon. 
' In connection with this subject, the learned 
Chief Justice spoke of the efftet of patting in 
papers as exhibits at 1^ Prius without per- 
fecting the prooeediDg by reading them. He 
said it was a common mistake for counsel to 
suppose that all that was required was to 
"put in** a decument, and then suppose that 
it could be referred to as an exhibit, though 
in fiK^t it does not become an exhibit until 
read; and be reliHTed to the particularity ob- 
serTcd as to this in Bogland. 



JuDOM are almost proTerbially careful in 
tiie expression of their opinions, it is therefore 
OQcafJooaBy rather refreshing to hear an emi- 



nent Judge haTing a good ** fling*' at some- 
thing which excites his wrath. 

In a case of Eex t. Wildejf, 1 M. & S. 188;. 
in which the sufficiency of a plea of auter/oit 
acquit was in question, a form in Rastal's 
Precedents was dted, whereupon Lord Ellen- 
borough, after consideration, expressed himself 
thus, — " I find the precedent there stated i» 
as full of faults as it can be. Indeed I can 
hardly conceiTe anything moro faulty : it is 
CTen worse than the plea wfaldi is the subject 
of our consideration, which, hewerer, is per- 
fectly Ticious for not setting out the record^ 
&C. . . . The precedent in Rastal, there^ 
fore, is one of the most Ticious precedents 
that I CTcr contemplated." 



JUDGMENTS. 
QUEEN'S BENCH. 

Present : — DEAna, G. J. ; Haoaktt, J. \ 
MORBISOH, J. 

JttM 8, 1B«7. 

In re Moorman and ^iorflier.— Appeal ftrom the 
Gountj Court of the Ceanty of Hastingt allowed, 
and rule niai in court below made absolute. 

OoUminr. Kerr. — Appeal firom the County 
Court of the Goaoty of Hastings allowed, and 
the court below to make absolute the rule to 
enter the Terdiet for the plaintiff. 

Miller t. CorfteM.— Judgment for defendants. 

Barretia t. Firie. — Judgment tw plaintiff on 
demurrer, the jnstifioation being too general and 
not setting out any speoifio cases of misconduct 
on part of plidntiir. Leave given to defendant 
to apply to judge la Ghaabers to amend within 
within one month. 



AUTUMN CIRCUITS, 1867; 

Eastixv CimcuiT. 

The Eon, Mr, Juetiee Bagarty, 

Pembroke ......••• Wednesday.. Sept 18. 

Ottawa Monday Sept 28. 

L'Orignal Monday Sept 80. 

Corawall .....«.« Thursday ... Got 8. 

BroekTille^ .• Wednesday.. Got 9. 

Perth ^ Monday Oct 14. 

Kingston Wednesday.. Oct. 28. 

MlDLAHU ClBCUIT. 

TKe Ron. ike Chief Juttiee of Me Common PUae. 

Peterborough Monday Sept 16. 

Lindsay Thursday ... Sept 10. 

Whitby Wednesday.. Sept 25. 

Napanee..... Monday Sept 80. 

Picton- Thursday ... Oct 8. 

BeUeviUe Tnesday .... Oet 8. 

Cobourg Tuesday.... Oct 16. 
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N1AOAR4 CnouiT. 

The Hon. Mr. Justice J, Wilson, 

Milton Wednesday.. Sept 26. 

Owen Sonnd Tuesday Oet. 1. 

Barrie. Monday Oct. 7. 

Hamilton Monday Oot. 14. 

Welland Thursday ... Oct 24. 

St. Catharines Tuesday Oct. 29. 

Ozromift CiBOUiT. 

The Hon. the Chief Justice of Upper Canada. 

Simeoe Tuesday Sept 10 

Brantfsrd^ Monday Sept 16. 

Cayuga Monday Sept 28. 

Qaelph Monday Sept. 80. 

Berlin... Monday Oct 7. 

Stratford Monday Oct 14. 

Woodstock Monday Oct. 21. 

WisTBBN Circuit. 

Ths Hon. Mr. Justice Morrison. 

Walkerton , Thursday ... Sept 19. 

Ooderich Monday Sept. 28. 

London Monday Sept 80. 

St- Th'imns Wednesday.. Oct. 16. 

Clmth»m Monday Oct 21. 

Sarnia Monday Oct 28. 

Sandwich Monday Not. 4. 

HOMR ClBCUIT. 

TAe Hon, Mr. Justice A. Wilson. 

Brampton Monday Sept 28. 

City of Toronto Monday Sept 80. 

Cnnntyof Tork Thursday... Oct 10. 



SELECTIONS. 



THE ENGLISH BAR. 

While it is our principal object to direct 
attention to the present position and future 
prospects of the English Bar« we shall endea- 
vour also to throw some light upon the consti- 
tution and government of that learned corpo- 
ration—a subject little understood beyond the 
limits of the legal world. Most persons of 
education, indeed, comprehend the distinction 
between their respective functions ;. but even 
of these, few are able to appreciate the mean- 
ing and relative dignity of the several denonu- 
nations and grades, of which the Bar consists ; 
fewer still are conversant with its roles of 
practice and discipline. Latterly, however, 
the fame, good or evil, of certain letel person- 
ages, has aflt>a8ed a more lively mterest in 
banisters and their fortunes. Of some law- 
yers at the present time practising at the bar, 
of some who-stiU* adorn or who lately adorned 
the bench) all- men say all good thines ; unhap- 
pily also, the misdoings^of some emment advo- 
cates of high forensic and in some cases of 
senatorial posikioii, with their sadden collapse 
in otter roin slike of character and fortone, 
were not long ago the sobiect of general marvel 
and discosaioit. In troth, society at lai^ge is 



deeply concerned in the honour and integrity 
of the bar, inasmuch as in the discharge of 
their duties barristers are closely connected 
with the highest of human interests — the 
administration of justice. 

*'They are entrusted with interests, and 
privileges, and powers almost to an unlimited 
degree. Their clients must tnist to them at 
times for fortune, and character, and life. 

*^ The law entrusts them with a privilege in 
respect of liberty of speech, which is in prac- 
tice bounded only by tiieir own sense of duty, 
and thej may have to speak upon subjoots 
concerning the deepest interests of social life, 
and the innermost feelings of the human souL 
The law also entrusts them with the power of 
insisting upon answers to the most painful! 
questioning ; and this power again is, in pnu> 
ttce, only controlled by their own view of tfle- 
Interests of truth. 

'' It is of the last importance HMf their 
sense of duty should be in active energy pro- 
portioned to the magnitude of theseinterests." 

We have here borrowed the Uuiguage of 
Lord Chief Justice Erie, horn the jud^ent 
delivered by him in the case of JTmneay v. 
Brown and wife^ which is to be found in the 
18th volume of the Common Bench, and the 
82nd volume of the Law Journal Reports; 
lan^age having the greater weight, inasmuch 
as It fell fkom the- lips of that high-minded 
judgOi In this passage, in our opinion, he has 
nobly and truly expressed the grave responsi- 
bilities and duties which rest upon advocates. 
Men's dearest interests must at need be con- 
fided to them, and high qualifications, as well 
of honor as of ability, are demanded from 
them. Although, therefore, we regret that 
some scandalous ofibndines have stained the 
fidr fame of that noble and useful calling, we 
believe that both society and the profession 
will gain by their exposure. 

For many years to come, at all events, we 
need not fear a repetition of the career of Mr. 
Edwin James. The most reckless adventurer 
will probably esteem the podtion once held by 
him, even at the moment of its fidreet promise, 
dearly purchased by the risk of similar dis- 
grace. Impecuniosity and impudence will, for 
a whQe at least, we hope, cease to recommend 
lawyers of dubious character to the confidence 
of constituents of any shade of politics. The 
governing bodies of the bar, aroused to greater 
vigilance over those amenable to their autho- 
ri^, will surely avail themselves of the earliest 
opportunity to efi^ect much-needed reforms in 
their own tribunals. 

The bar of England may be divided into two 
main branches, namely, tiie Equity and the 
Common Law bar. The former confines itself 
to practice in the Court of Chancery, whidi, 
with a sinele exception — the Chancery Court 
of the Ducny of Lancaster— are permanently 
seated in the metropolis. The members of the 
Utter, by means of the cirooits travelled by 
the judges,' and the more popular nature of 
their business, are better known to the general 
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public than their brethren of the Equity bar. 
Before the judges of the Common Law courts 
comes all the more serious criminal business 
of the country. Members of this section of 
the bar, as successful advocates on the crimi- 
nal side on their several circuits, not unfre- 
quently achieve a reputation for acuteness and 
eloquence, leading to success also in the higher 
walks of the profession. 

Skill in addressing a jury, though perhaps 
not the highest, is still a very high qualifica- 
tion for successful advocacy. It Is very diffi- 
cult to describe exactly the qualities essential 
for its acquirement. An easy flow of language 
is doubtless indispensable to the success of 
every public speaker; but he who seeks to 
gain verdicts has need of many qualities be- 
sides fluency of utterance, to win the attention 
and captivate the judgment of a jury. To 
this end, mere volubility is of little avalL 
The talent perhaps most essential is tact, for 
without this useful gift, even great oratorical 
power failp in the arduous contests of the 
courts; while by its aid, as by a beacon's 
light, the cautious advocate perceives and 
shuns dangers unheeded by a perhaps more 
brilliant but less subtle antagonist The battle 
once begun, an advocate should be prompt to 
decide upon his line of action, and strenuous 
in its maintenance when determined; more- 
over, let him appear to be in earnest in his 
contention, as though impressed with the truth 
and justice of bis cause. 

The whole end and object of the art of advo- 
cacy being to win the sympathy and convince 
the judgment of those addressed, a speaker 
should, on all occasions, adapt his discourse 
to the feelings and understfmdings of those 
whom he strives to persuade. Finally, with 
force and clearness must now be united bre- 
vity of speech : of all errors, prolixity is the 
least tolerated ; and very rare, at the present 
day, are the cases in which a lengthy oration 
is necessary or even permissible. 

Such a combination of qualities procures 
their fortunate possessor not only ample em- 
ployment, but also a wider fame than higher 
mental endowments without such gifts gene- 
rally earn. Of th^ laurels gain^ in this 
branch of legal practice, the members of the 
Equity bar nave hitherto had no share. In 
those courts, until very lately, a jury was un- 
known : and even now the intervention of that 
tribunal is of rare occurrence: there, the 
courts themselTes — courts, with one exception, 
consisting of a single judg^— decide almost all 
questions upon evidence not given orally before 
Uiem. Thus, without witnesses to examine 
and to test, or a jury to address and persuade^ 
counsel could but scantly exercise or displ^ 
either their astuteness or their eloquence. It 
follows, then, that advocates eminent in. the 
Common Law courts enjoy a wider if not a 
higher reputation than the leaden of the courts 
of Equity. Upon the several drooits, the pub- 
lic—especially its fairer portion— throng the 
assize courts, and listen in admiring wonder as 



the favourite orator of the day appeals by turns 
to the passions, the prejudices, the sympathies 
or the reason of the jury The audience carry 
away from these scenes vivid and perhaps 
exaggerated impressions of the skill and elo- 
quence of the speaker, and thus his fame is 
noised abroad and quickly spreads beyond the 
narrow circles of the profession. 

We have before observed that, without its 
own limits,' little is known of the internal in- 
stitutions of the forensic body, and the rules 
and system of its government The different 
denominations and grades into which it is 
divided — Queen's counsel learned in the law, 
serjeants-at-law, doctors of law, masters of 
the bench of the several Inns of Court — these 
all seem a complete mystery to the majority 
even of the educated publia 

Barristers consist of three grades or ranks, 
namely, Queen*s counsel, seijeants-at-law, and 
outer or utter barristers — the rank and file of 
the profession: to these may be added the 
advocates of the ecclesiastical Courts, who are 
now entitled to practice as counsel in any of 
Her Majesty's courts of law and equity, as if 
.they had been duly called to the degree of 
barrister-at-law. In olden times, the degree 
of seijeant-at-law (sereiens ad legem) was the 
most honourable known in the legal profession. 
Even to the present day the custom continues 
of admitting into this venerable order the 
jud^ of the three Common Law courts upon 
their advancement to the bench. Hence, a 
Serjeant is in court always addressed from the 
bench as " brother ; " this barren distinction, 
however, being almost all that is left to them 
of their ancient privileges. The rank is in 
little request in these days, being reckoned of 
but secondary value without the precedence 
necessary to place its bearer upon an equality 
with a Queen's counsel. It is, however, occa- 
sionally sought by those who, thoilgh they 
may have arrived at a certain standing and 
enjoy a moderate practice, nevertheless see no 

Srospect of being included in the list of Her 
[ajesty's counsel. Upon attuning to this 
degree, a barrister leaves the Inn of Court to 
which he has previouslv belonged, and becomes 
a member of Serjeants Inn. The Serjeants, 
therefore, with the fifteen judges, form, as the 
members of this society, a bo^ of themselves, 
apart from the rest of the profession. 

At present the leaders of the English bar 
are, for the most part, to be found among Her 
Majesty's counsel, the Attomey-G^neriJ be- 
ing the recognized head of the whole body. 
To become one of Her Majesty's counsel is 
the objeoti at some period of his career, of 
every barrister who aspires to play a leading 
part in the superior courts of law or equity. 
We may observe that the patent of a Queen's 
counsel is, with few exceptions, conf(nTed only 
upon those who, as juniors, have enjoyed con- 
siderable business at the bar; these excep- 
tions having been generally mftde in favour of 
men of some political or literary eminence. 
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Barristere obtainiDg the patent of a Queen*8 
connsel are, thereupon, in most cases, elected 
Masters of the Bench or Benchers of their Inn. 
The electors to this dignity are the benchers 
themselyes of the respectiye Inns, and a rery 
small proportion of dissentient rotes excludes 
a candidate. There is, ^erefore, good security 
that no indiyidual will be elected a bencher 
unless his professional and private character 
are alike without a stain. 

There are four Inns of Court, each having 
the privilege of " calling to the bar," namely, 
Lincoln's Inn, the Iniis of the Middle and 
Inner Temple, and Gray's Inn. 

In each Inn, besides the 

** Most potent, gnvte a«d reterand ilgolora, 
Th« V6r7 noble and approved goo4 maateri** 

of the bench or benchers of the Inn, there are 
two other grades — ^barristers-at-law and stu- 
dents-at-law. The benchers constitute the 
governing body of each inn ; they administer 
its affkirs, manage its property, and call its 
students in due course to the degree of barris- 
ter-atrlaw. The power, moreover, which makes, 
can also unmake : the bench which confers the 
privileges of the forensic toga, can also unfrock 
the wearer who bears himself unworthily. 
The importa;nce of the trust thus confided to 
the benchers in the exerdse of these powers, 
can scarcely be exaggerated; since, in fact, 
they hold in their keeping the credit and good 
fame of a profession whose utility to society 
is measured by the honour and integrity, as 
well as by the ability and learning, of its mem- 
bers. Should a barrister feel aggrieved by the 
decision of the bench of his Inn, he may appeal 
to the fifteen judges, whose verdict is final. 
The disbarment, but a few years ago, of an 
eminent advocate, and the revelations of a trial 
still fresh in tiie minds both of the profession 
and the pabHc, have given a general insight 
into the exercise of their powers by the 
bendiera. 

That some control and supervision over the 
conduct of barristers ought to exist, and ought 
to be such as can be practically enforced 
against delinqaents, cannot be doubted. Nor 
will it be denied that a tribunal within the 
profession, possessed of full powers to Judge 
and to punish offenders against professioiml 
usage, or the general laws of honour and 
honesty, is required not only for theoorrectk>& 
of delinquent barristers, but also for the pro* 
tection (Asuitora in our courts. But it is sub- 
mitted that some alteration is needed in the 
mode in which the existing tribunal of the 
Bench carries on its proceemngs. While the 
benchers have amplepowers over any member 
of their Inn whose offenees are brought before 
them, their authority over the instruments of 
evidence apoti which to form their judgments, 
is very limited. Some of the most valuable 
prerogatives of a conrt of justice aire wanting 
to tile oouHs of the Bendi. They have, in 
£ict, no power to enforoe the attendance of any 
witness, or to oompd the production of any. 



document The tribunal itself is unmanage- 
able from its numbers, and from its very con- 
stitution is liable to variation fix>m day to day 
as an inquiry proceeds. 

The unsatisfactory action of the court or 
parliament of the Bench, as at present consti- 
tuted, was not long ago manifested in a too 
notorious case — an investigation marvellously 
protracted came after all to an abortive result, 
a conclusion mainly due to the defective ma- 
chinery of the court itself. 

It is true that in another instance a great 
offender was convicted and expelled from the 
profession he had disgraced. But these are 
not, unhappily, the only examples of scandals 
touching members of the bar. Other* cases 
have occurred, which even more strongly 
prove the necessity for an accessible and effec- 
tive tribunal to take cognizance of professional 
misdemeanors. 

If we examine the elements of which that 
confessedly learned and honourable body, the 
English bar, is now composed, we may per- 
haps find some explanatian of the comparative 
frequency in these latter vears of malpractices 
amongi^t its members. The four Inns of Courts, 
receive their recruits firom every rank and de- 
gree of educated men. The younger sons of 
our noble families come to the bar witkan-eye 
perhaps to some moderate and early pso vision ;: 
or, more ambitious, looking upon it m one of 
the recognised avenues to distinction, and 
wealth. Country gentlemen send their elder 
sons to study and practice in the law for a4 
while, to qualify them thereby for fulfilling 
with larger usefulness the duties^of the magis- 
tracy and the legislature; young, men of every 
class, at the close of their university caneer, 
have for the most part to elect between three 
roads in life — the Church, the bar, the public 
service. Large numbers of these youths throng 
the halls of the Inns of Courts and form> in 
after life the most valuable addition. to> the 
legal ranks. 

Some few, leaving the lowerbranches qi^ the 
profession, come in middle life to try their 
fortune at the bar. These bringi widlithem. 
experience and habits of industry, and rarely 
fail to achieve moderate suoeess, though. sel4 
dom attaining the highest pests ;. oUiers again ^ 
turning with disappointment firom widely dif- 
fering walks of life-— as from, a naval orr mili^ 
tary career — assume the uniform of the law, 
to find too often that their prervous training 
and habits havoi-unfitted themfor its labours. 
There are cettainly Several instances of the 
highest legal eminence having been attained 
by men who in early life have served in the 
army ov the iiavy. Still, as a rule, the law is 
a jealous mistress ; one who, to be won, must 
be early wooed, and with the earnest' devotion 
of a flist passion. The orators of the plat- 
form^ whatever their original calMng may have 
been,, not uncommonly seek to^ repair, bj 
iiivensie practice, fortunes for which their 
reputed powers of oratory have previously 
doner but littl^;;, often also- the- legnl and 
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parliamentary reporters for the public press 
quit their humbler occupation for the more 
ezaltad honours of the bar. 

Here and there in the crowd we mark, with 
pity for his too certain fate, the careworn face 
of some self-educated peasant The ambition 
which has inspired his toil in the unwonted 
fields of legal labour is doomed to ineyitable 
blight He may have assiduously sown, but 
to him the haryest-time comes not, and at 
length, with broken heart, and perhaps, alas I 
in the bitterness of porerty, he learns how 
fallacious have been his hopes— how &tal his 
mistake. 

From this sad but faithful picture we turn 
to some with brighter promise in the future, 
who await only their call to the bar to bid 
their native land a long farewell. These are 
students training for the Colonial Law Courts, 
and we are happy to believe that in most 
instances these learned exiles reap an abun- 
dant harvest in the &r-off fields of their 
labour; success thus compensating their 
banishment Finally, the students from the 
sister kingdom, destined for the Lrish Bar, 
contribute to fill the dining halls of our inns. 
But they, with the class lastly before named, 
have no actual plabe among the Bar of Eng- 
land, the subject of<«ur present consideration. 

We find, then, that the gates of the inns of 
court are open to all comers. In the forensic 
republic they know at the outset of each man*8 
career no dibtinotion of rank or degree. Every 
combatant in the arena has his reputation in 
his own hands, to make or to mar ; as he uses 
his weapons so will he be regarded by his 
competitors, and by the measure of their ^d- 
will will he be esteemed beyond their circle. 

Of th08e who pursue the profession, some 
succeed in obtaining business, many fail It 
should, however, be observed that failure in 
this respect does not by any means imply the 
absence of the qualities essential to forensic 
success. A barrister may be fully competent, 
he may have done his utmost to merit, out he 
may not solicit, and without legal connection 
he cannot command employment Years roll 
on: circuit succeeds circuit; his con tempera- 
ries leave him behind ; his juniors pass him 
by; but the golden opportunity may never 
come to him ; and men grow grey as— 
*< TlMj lam to Iftbonr «0d to wait" 

None but those who have experienced the 
" heart-sickness of hope deferred" can tell the 
utter weariness of these mens' lives, as, with 
hope extinct, they pursue the tedious routine 
of terms and circuits. They have our warmest 
sympathy; but their successful rivals, the 
men who transact the business of the courts, 
who fill the public eye, who must in course of 
time occupy the Judicial seats at home and in 
our colonies, claim our present attention. 
These drawers of the prizes of the profession 
may be divided into those wlu> obtain and con- 
duct their buisness fiurly and honestly as 
regards both their brethren and the public, 



and those who court employment by practices 
which honour condemns. This latter class is, 
we fear, more numerous than beyond the legal 
words is commonly believed : we must explain, 
however, for the benefit of the general reader, 
in what this censurable malpractice consists. 
Many acts are in violation of the rules of the 
bar, which are not in the ordinary sense of 
the word dishonest ; but surely all the mem- 
bers of a profession are morally bound to ob- 
serve its laws, and to break them for selfish 
objects is certainly unfair, not to use a stronger 
term, towards those who observe them. 

A few words upon the general laws which 
govern the practice of the bar will serve to 
elucidate our meaning. 

One rule of the profession is that in no case 
can a barrister receive any instructions or fee 
excepting tlurough an attorney. To this rule 
there is but one exception : in the case of a 
prisoner in the dock awaiting his trial. Such 
a prisoner is entitled, upon tendering the low- 
est fee which a barrister can accept, to instruct 
personally any counsel there practising to 
defend him. This is a privilege belonging to 
the accused, and not a right appertaining to 
the bar. It should be added that it is the 
duty of the barrister, whom a prisoner under 
such circumstances selects, to undertake his 
defence. The general rule being as above 
stated, it is manifest that the amount of a bar- 
rister's business in his early days must de- 
pend upon the favour which he finds in the 
eyes of the other branch of the profession. 
Hence the temptation to attract that all-impor- 
tant good-will by means other than the fair 
display of ability and knowledge, proves too 
strong for men whose need or whose ambition 
overpowers their sense of honour. Among 
the lowest sort of attorneys, these arts are, 
we regret to say, only too suooessfiil ; but we 
imagine that even while they continue to em- 
ploy such men, their patrons view with dis- 
eust and repay with contempt the simulated 
friendship and ready subservience of these 
forensic toadies. Another rule recognised by 
both branches of the profession is that of a 
barrister may not solicit business or in any 
direct way aavertise his desire for employment 
Upon his call to the bar, the asnirant for busi 
ness takes some suitable chambers in one of 
the inns of court, and instals therein a youth 
dignified by the title of derk to answer for 
his master whilst he attends the Courts of 
Common Law or Equity, according to the side 
of the law he has adopted. 

If of the common law, the young barrister 
joins some circuit and usually selects ^or at- 
tendance some sessions upon that circuit 
Should he be fortunate enough, however, to 
have any connection or pro^^ect of employ- 
ment in town, he ^bably neglects sessions 
and disdains criminal pimctioe^ looking for 
business in the dvil ooorts only. 

In these early years, before dieots come 
to himself the tyro perhaps '^devils" for some 
fortunate brother blessed with a Burplaa of 
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work, or he enrols himself amongst the 
reporters for some legal periodical. If labori- 
ous as well as ambitious, perchance he writes 
or edits a new work on some l^al subject, 
thus combining profitable study with a legiti- 
mate advertisement But such a task must 
not be rashly undertaken, for should the work 
prove worthless, the advertisement will be 
something worse than fruitless. All or any 
of these courses may be fairly taken to show 
the desire and capability for work, but a bar- 
rister, honestly intending to observe the rules 
of conduct, allegiance to which, on his call, he 
tacitly owns, cannot actually solicit the em- 
ployment he covets. 

The position is a peculiar one. Beneath an 
appearance of indifference, the nice observer 
of professional etiquette has to conceal real 
anxiety and often urgent necessity for busi- 
ness. He must also, in pursuance of the same 
honourable course, maintain a strict reserve 
in his intercourse with those who practically 
are the arbiters of his fate. We know upright 
and learned men who, even under the pressure 
of great need, have nevertheless acted up to 
this rule in its fullest integrity, despite the 
prevalence of contrary example and the pro- 
motings of poverty. We must not by any 
means be understood to approve of an assump- 
tion of superiority by the barrister towards 
his client; any such pretence must be always 
a breach of good manners, often untterly mjs- 
placed. 

The great majority of either branch of the 
legal profession, being gentlemen by both edu- 
cation and position, are as such upon a foot- 
ing of entire equality ; but custom and con- 
venience have imposed certain restrictions 
upon the intercourse between them. There is 
a wide distance, and surely some golden mean, 
between assumption of imaginary superiority 
and degrading subservience — the former a 
dire offence against good bT^ding, the latter 
fatal to independence and self-respect 

It is, moreover, a rule, not only of the pro- 
fession but of law, that barristers cannot 
maintain an action at law to recover their fees ; 
that is, they have no legal claim for compensa- 
tion in respect of their professional services. 
The rule is thus laid down in Mr. Serjeant 
Stephen's edition of Bhckitone^9 Commen- 
taries: — "A counsel can maintain no action 
for his fees, which are given, not as loeatio tel 
conduction but as quiddam honorarium — not 
as a salary or hire, but as a mere gratuity.*' 

There is also a solemn decision to the same 
effect in the case before referred to — Kennedy 
V. Broun and wife. Much laxity as to pay- 
ment of counsel 8 fees prevails — we quote a 
very general rumour — among practitioners of 
a certain class. Some attorneys, so long as 
they can find advocates willing to take Uieir 
briefs without payment of fees, unless in case 
of success, gladly employ them upon that 
understanding. So also, it is said, there are 
members of the bar too eager for business to 
be scrupulous as to the terms on which it is 



given ; any such bargain between advocates 
and their employers is, in our opinion, injuri- 
ous to the public interests as well as discredit- 
able to those concerned. It is held to be 
essential to the pure administration of justice, 
that counsel should not hAve any pecuniary 
stake in the issue of their cases, and this ex- 
clusion of personal profit is, we think, right ; 
for, were it otherwise, we fear that a direct and 
selfish interest in their client's success would 
too strongly tempt many advocates to exceed 
the powers and abuse the privileges entrusted 
to them. 

So great, indeed, are these privileges, that a 
strict sense of duty should ever be on the 
watch, lest in the ardour of forensic strife their 
rightful limits should be overstepped. An ad- 
vocate should never forget that the power to 
blast a name or to blight a career, when placed 
in his hands, is entrusted to him solely in the 
interests of justice and for the vindication of 
truth. This high standard of conduct is not, 
however, always maintained; from time to 
time, no doubt, men of lax principles and 
practice creep into employment and even hold 
an extensive business for a while — such men 
as those referred to by the learned judge 
already quoted, as ** bad men, taking the 
wages of evil, and therewith also for the most 
part the early blight which awaits the servants 
of evil." 

For it is worthy of remark how brief usu- 
ally is the career, how transici^t the prosperity, 
of these professional sinners, and how surely 
the inevitable Nemesis of dishonour pursues 
and strikes them down. In some rare in- 
stances, however, men of evil repute in the 
profession gain the front rank and attain to all 
but the highest prizes. In these cases thero 
must be more than ordinary ability; with 
such a man, business leadrto business — super- 
ior skill is gained by experience, and the well- 
won verdicts tell their own tale at last Suc- 
cess now brings an abundant harvest, clients 
who heretofbre shunned now eagerly seek hira ; 
the great houses of attorneyship retain bis 
services, thence weightier causes and therein 
more creditable victories ensue. Soon, then, 
our triumphant advocate, elbowing his way 
before his shrinking rivals, wrings fh>m its 
reluctant dispensers the rank which should be 
also an honour, unblushingly parades his 
silken robe as oondosive proof of his own 
purity and of the mdice of his detractors. 
When opportuiity offers he seeks a seat in 
Parliament, as a stepping-stone to yet higher 
advancement, and by aid of extravagant 
promises and impossible pledges ^haps he 
also gains this object of his ambition. His 
career is onward still: some minor judicial 
post probably rewards his ready bluster and 
faithnil vote, but )>romotion halts there ; his 
antecedents bar his fVirther rise; moreover, 
the *^ House" mislikes the fluent adventurer, 
and presently rating him at his real value 
listens coldly to his flrequent orations. This 
is no overdrawn picture of legal and political 
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adTancement ; such men have in our times so 
risen, and, as close obseirers of the profession 
will admit^ such men may so rise m future. 
We may neyertheless hope that in future their 
success may, as heretofore halt midway, nor 
ever reach the higher gaols of forensic ambi- 
tion. 

Hitherto we have assumed the unscrupulous 
practitioner to pursue his career with no fouler 
stain upon his robe than a well-founded im- 
putation of unprofessional conduct and reck- 
less advocacy. We have also assumed him to 
have escaped any ofiBcial censure, and that 
therefore possibly the charges against him and 
the social slights of his brethren are by the 
outer world ascribed to a mean jealously of 
his fama The existing impunity of profes- 
sional .misconduct from official censure and 
correction is perilous to the social position of 
the bar, no less than to its utility as an insti- 
tution ; in their own interest, then, as well as 
in that of the public, whose servants they are, 
the honour of its members cannot be too 
jealously guarded. Daily the ranks of the 
bar become more thronged, but the increased 
numbers bring no corresponding elevation in 
the qualities which alone can win public con- 
fidence and respect The spread of late years 
brought many men of lower rank into the 
liberal professions; the law having its full 
share of this new element Thus the bar no 
longer consists of a comparatively few highly 
educated men, nearly equal in social position, 
but of a numerous body, drawn, as we have 
said, from every grade oif life, and embracing 
every shade of thought and feeling. No spirit 
of caste can animate or govern natures so 
diverse, nor can unity of action spring from 
elements so discordant 

Formerly none ventured to assume the 
forensic garb unless endowed with means suffi- 
cient to enable them to wait with outward 
Science the coming of their opportunity, 
ut too many now throng the courts who 
imus^ speedily succeed or shortly starve. 
Hence of late has sprung up in the junior 
ranks a disregard for the traditionary rules of 
their profession, with a lower tone of bearing, 
and unseemly inttmacy with those whose 
patronage is a vital necessity. Hence there 
arises the spirit of advertisement, which in 
various shapes animates barristers of this 
dass. They have resort to the lecture-room, 
and, we blush as we write it, even to the pul- 
, {Ht itself for the purpose of attracting atten- 
r tion and emplovment to the eloquent lecturer 
or preacher ; while others take to the platform, 
;.and iose no opportunity of declaiming on the 
well-worn topics of political reform or the 
social and moral improvement of mankind. 
Fluent speech and pertinacious advocacy are 
usually the chief, if not the^nly, qualifications 
of these gentlemen ; by which, nevertheless, 
they attract a large share of the business of 
the inferior courts. 

Without doubt, a reputation for sound 
learning, and a character of stainless honour, 



do eventually contribute to the attainment of 
ths highest positions ; but those who dispense 
the minor business of the law do not suffi- 
ciently regard as a disqualification the absence, 
or even the reverse, of that repute. The 
character and ability of the advocates who 
actually do the work of the forum are of deep 
concern to the public, for it is with the affairs 
of that public, with their individual rights 
and wrongs* fortunes, liberties, and even lives, 
that the courts are daily occupied. If^ then, 
it would be injurious to them that unprincipled 
or unlearned lawyers should fill the foremost 
places at the bar, clearly a graver evil would 
arise were such an one to gain the bench, in- 
asmuch as a judge is more potent for mischief 
than an advocate. We do not believe that in 
any instance in modem times the English 
Bench has been so disgraced ; but it cannot 
be denied that at no distant time such an 
event appeared only too probable. 

A bad man, of pre-eminent ability as an 
advocate, seemed to have within his grasp a 
high political office, bringing, in almost certain 
reversion, a seat upon the bench. Happily, 
however, the threatened degradation was 
averted. Occurrences without tHe profession 
brought to an abrupt termination his political 
career. Official inquiry thereupon ensued, 
and finally the damning disclosures thereby 
elicited stripped the great ofiender of his foren- 
sic robe. The very risk, so narrowly escaped, 
of the elevation of such a man should warn 
the public not to bestow uncautiously their 
honours and their confidence. Nor is, wo 
regret to say, the personage alluded to a soli- 
tary example. Other members of the bar 
have, since the extinction of Mr. Edwin James, 
achieved an equal notoriety, and brought upon 
their calling nearly equal reproach. In one 
instance, a protimcted inquiry before the 
benchers of the offender's Inn painfully exhi- 
bited the weakrifess and inefficiency of that 
tribunal. Since that abortive investigation, a 
considerable period has now elapsed, yet the 
Masters of the Bench have taken no steps to 
render their courts more effective, nor has 
any sign been hitherto given that the much- 
needed refoqn is to come from within. 

For this neglect grave reproach rests, in our 
opinion, upon the governing bodies of the 
several Inns of Court Containing as they do 
many members of the l^islature, including the 
law officers of the Crown — the recognized 
leaders of the bar — as well as also many dis- 
tinguished men of judicial experience, a mea- 
sure for reconstituting their mternal courts, 
and for establishing an efficient control over 
the conduct of th^ members, would have 
emanated with er^ater authority and propriety 
from this than nrom any other source. 

Legislative interference on the part of the 
Imperial Government would, no doubt, be felt 
by the profession as an encroachment on their 
privileges ; and action taken by an individual 
member of Parliament to reform the internal 
tribunals of the bar is, perhaps, equally liable 
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to be viewed with jealousy by those whose 
exercise of their authority is thus called in 
question. We regret therefore, the inaction 
of the Masters of the Bench in this respect, as 
being likely to defeat or impair the utility of 
any such measure of reform introduced with- 
out their sanction. 

We do not, however, when suffering from 
grievous sickness, rgect a sovereign remedy 
merely because the inventor cannot produce 
his diploma ; so, in the absence of any action 
on the part of the authorities of the Inns of 
Court, we hailed with satisfaction the appear- 
ance in the last session of Parliament of Sir 
George Bowyer's bill to enable the benchers 
of the Inns of Court to appoint judicial com- 
mittees in certain cases, and to give the neces- 
sary powers to such committees. The merits 
of Sir G. Bowyer's measure we do not propose 
now to discuss ; in the presence of the absorb- 
ing question of last year, it failed to obtain the 
consideration of the House, such failure beine 
due not to any demerits of the measure itself 
but to the pressure of other more urgent mat- 
tors. The same great question again thrusts 
aside all minor reforms, and we (bar that if 
again brought forward in the present session. 
Sir Geo. Bowyer's measure will meet a similar 
fate But we trust that, during the present 
year, we may see the settlement of the now 
urgent if not actually daneeroys question of 
political reform. Then we hope that the Mas- 
ters of the Bench will not refuse to avail them- 
selves of any opportunity which may offer 
itself to obtain from Parliament the powers 
now wanting to give them an effective control 
over the delinquent members of their Inns. 

But increased powers in the hands of the 
governing body of the bar will do little to pre- 
vent the irregular practices to which we have 
adverted, unless aided by the expressed disap- 
probation of the bar itself. Persistent offen- 
ders against its laws and its usage must be 
taught that, even if they escape official censure, 
they will not be tolerated as associates by 
their worthier brethren. In their efforts to 
purify their ranks, the public opinion of society 
may greatly aid the action of the bar. 
* If the stigma of malpractices extends beyond 
the limits of the profession, and operates as a 
social disqualification, there will be greater 
anxiety to avoid the discreditable imputation. 
The man who cheats at play is, by common 
consent, driven from society. The dirty prac- 
titioner of the courts is also a sort of sharper, 
and we see but little difference between them. 
Both abuse the confidence which their position 
inspires, and, enjoying all its privileges, break 
for their own profit toe rules of the society to 
which they belong. We would, therefore, 
award to each the same penalty, namely, the 
loss of their social position. 

In the absence of any formal promulgation 
of a code of laws, the judges of the land, the 
benchers of the Inns of Court, the courts of 
the several circuits, every counsel of eminence, 
may, in their respective spheres, do much 



towards the better governing of the bar. 
Allusion has been mj^e to the courts of the 
several circuits ; these might, perhaps, without 
much difficulty, be made more effective in 
maintaining discipline than they are at present 
We should mention that these associations are 
confined to those barristers who attend circuit, 
the Equity bar having no similar institution. 
All the members of a ch*cait are^ upon due 
election thereto, entitled to belong to the bar 
mess, and, upon certain occasions during each 
circuit, the members of the mess resolve them- 
selves into a court for the transaction of busi- 
ness. At these oourts the officers of the circuit 
are elected, and there taxes are imposed to 
defray the corporate expenditure of the circuit 
There, too, are oflfenoes against its laws inves- 
tigated and punished. For minor transgres- 
sions a fine is imposed; graver misdoings 
expose the culprit to expulsion, the heaviest 
penalty which the court can infiict This is a 
purely social deprivation, excluding from the 
bar table, but not affecting ^e right to prac- 
tice upon the circuit But though expulsk>n 
from the circuit mess may be said to touch 
only social position, Uiat disgrace has, without 
doubt, a serious effect also upon professional 
advancement It is, in fact ft public declara- 
tion that the offender is a blacK sheep, whom 
his brethren have cast out from amongst them. 
Thus, then, the circuit courts would seem to 
offer a convenient machinery for controlling 
the conduct of those amenable to their juris- 
diction. But, in practice, their more serious 
functions are seldom exercised ; no indlvidval 
likes to come forward as prosecutor ; and even 
when charges are brought forward, too oflen 
they are allowed to drop ; or, if proved, a mis- 
taken pity forbears to enforce the merited 
penalty. The leaders and officers of the seve- 
ral circuits would do good service in the best 
interests of the bar, bv stimulating their courts 
to greater activity in the investigation and. 
punishment of professional misdemeanors. 
Let this vigilance be aided bv the manifest 
disapprobation of the authorities, and by the 
social ostracism of the culprit Those with 
evil proclivities will then discover that their 
interest, as well as their duty, lies in the faith- 
ful observance of rules and laws binding upon . 
their honour. Finally, we cidl upon the pub- 
lic, as being most deeply interested, to second 
the efforts of those who strive to wipe away 
the reproach which stains the good name and 
diminishes the utility of a noble calling. 

We have endeavoured, in penning these 
remarks, not to overstate the ease as to the 
present condition of the English bar ; and we 
are willing to believe that the causes of cor- 
ruption and decay, to which we have adverted, 
have not as yet affected the purity and high 
feeling of the profession as a body ; but they 
exist at its core, and, unless speedily checked, 
they will deteriorate the whole system. 

We also admit that at the present day the 
judicial body stands deservedly as high in t^e 
public estimation as at any period of our his- 
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tory. Never have the true ends of justice 
heen more fairly carried out than by the exist- 
ing administration of our tribunals. At no 
previous period have so many eloquent and 
learned men adorned the courts of equity as 
may now be found therein ; men who are dis- 
tinguished not only as advocates and lawyers, 
but also as scholars and politicians. West- 
minster Hall, at the present moment, boasts 
no orator as eloquent as the accomplished 
judge who presides over its highest court, but 
it possesses a body of advocates whose learn- 
ing and integrity are justly the pride of the 
country. We freely admit that upright and 
able men are abundant throughout all grades 
of lawyers. Why, then, it will be asked, do 
we forebode a deterioration of the character 
and standing of the bar, and consequently of 
the efficiency and dignity of the bench ? 

We reply, that the semblance of vigour and 
of health is often seen in the human frame, 
where decay has already made fearful progress ; 
but the physidan marks the fatal signs, and to 
him they are eloquent of the canker within. 

Any one who has thoroughly examined the 
human elements of which the bar'of England 
is composed, must be sensible that of late 
years there has been an increase rather in 
numbers than in quality. 

Once more, then, we repeat that there are 
many already in the legal ranks — and the 
number is yearly augmented — who cannot be 
restrained by the discipline of the profession, 
as at present enforced, from a laxity of prac- 
tice closely akin to dishonesty. In conclusion, 
we confidently affirm that the ancient inde- 
pendent spirit and keen sense of honour of the 
bar mainly contributed to form the trustwor- 
thy and upright judges of whom our history 
boasts. 

We perceive, therefore, with deep regret, the 
prevalence of a lower tone both of manners 
and conduct, and we exhort the several grades 
of the profession to unite in a common efibrt 
to check its further decline, and to regain its 
just position in public estimation. Lastly, we 
call upon the benchers of the several Inns, as 
the legitimate guardians of the honour of the 
bar, not to neglect the earliest opportunity of 
obtaining more effective powers for maintain- 
ing unsiulied their precious trust — Law Ma- 
gazine, 

IMPLIED COVENANT FOR TITLE BY 
LESSOR. 

etranh v. St. John, G. P., 15 W. R. 678. 

In the recent case of Stranhi t. SL John, 
the Court of Common Pleas has cleared up a 
point of law which was involved in some ob- 
scurity, but yet must have been of almost 
eveiT day occurrence. 

The declaration was on an agreement, not 
under seal, by whidi the defendant was to let, 
and the plaintiff to take, a farm of the defend- 
ant, for a term of seven years, to commence 



in^turo, and the breach laid was '* that the 
defendant never had any right or title to let 
the said fiurm to the plaintifffor the said term." 
To this breach there was a demurrer, which 
raised the important question whether on a 
parol agreement to grant a lease the intended 
lessor impliedly stipulates for title. The agree- 
ment not being under seal was void as a lease 
by the operation of 8 & 9 Vict a 106, s. 8. but 
it might still enure as an agreement : Tideff 
T. Mollett, 12 W. R. 802, 16 C. B. N. S. 298. 
The defendant contended that on such an agree- 
ment the plaintiff could only sue for not grants 
ing the lease, and that if damages could be 
recovered against him Hot not having title to 
lease for seven years, it would in effect be 
treating the parol agreement as a lease, and 
so rendering nugatory the provisions of the 
statute. On the other hand it was argued 
that on a contract for the sale of an existing 
lease there was an implied stipulation for title, 
Souter T. BralBSy 5 B. 4 Ad. 992 ; and that 
there was no difference in principle between 
the two cases. The real question was, as put 
by Mr. Justice Willes, whether the agreement 
was to execute what purported to be a lease, 
or to grant a good and valid le^se, and we 
cannot doubt that common sense, vrith which 
the law should, as &r as possible, accord, 
would lead the unprofessional mind to the 
latter oonclusioa The case of Owillim v. 
Stone, 8 TauAt 488, says his Lordship, bv no 
means bears out the marginal note, which 
would seem an express authority against the 

Slaintiff, for Lord Mansfield in that case only 
ecided that the plainUff could not recover the 
money he had spent in building operations on 
the defendants land by his permission before the 
lease was granted ; and the dictum of Mr. Jus- 
tice Lawrence, that in purchases of land the rule 
is eaeeat emptor, was an error of the report- 
er. Then, as now, judges sometimes uttered 
hasty and inaccurate dicta, and it is no doubt 
an obvious course when such inaccuracies 
are subsequently brought to light, to make a 
scapegoat of the reporter, and say that he must 
have misreported the case. In most instances 
we believe the fault of the reporter would turn 
out to be this ; not that he inaocurateley i^- 
oorded what fell from the lips of the judge, but 
that he has given nermanenoe and publicity to 
loose and ill-considered observations that were 
never meant to be so embalmed, and that he 
has not, before committing them to print, 
ascertained that they were not in conflict 
with the known law. In the present case, 
however, the dictum of Lawrence, J., occurs 
in the course of his judgement, and it is certain 
ly a fair criticism on Mr. Taunton that his 
marginal note is not borne out by his report 
OwUlim V. Stone was decided in 1811, and 
four years later the Court of King's Bench, in 
Temple v. Brown, 6 Taunt 60, expressly left 
undecided *^he momentous question" whether 
there is an implied stipulation for title in an 
agreement for a lease, thereby cleary showing 
that Omllim t. Stone was not considered to 
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faaye dedded the poinl The iv^Mges cited 
by Mr. Justice Willes from Sugden^s Vendors 
and Pnrehasera, are not to be round in the re- 
cent and more compendious editions of that 
wcM-k, but are taken from the 11th ed. vol. 1^ 
pp. 488, et uf. They show clearly that in 
the opinion of Lord fit Leonards a contract to 
sell a lease and a contract to grant a lease are 
on the same iboting, and that Souter t. Drake 
established that in the former case there was 
a stipulation for title. Mr. Justice Willes in- 
timated that if the point had not been hiTolyed 
in preyious authorities, the Court (himself and 
Keating, J.)would hare taken time to consider 
Its judgment ; the word " inyolyed " was well 
chosen, for though it cannot be said that the 
present establishes any really new point of law, 
it does disentangle a point of constant occur- 
rence and of great importance, and places it 
on a dear and intelligible footing. — Soliciton^ 
Journal 
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PBACIICB COUBT. 

( Agwftef bjf Hbat O^Bubn, Iw)^ Barridar<a-Law, 
BtpmUr A» Prodiot Oami and Cftomierc.) 

Ix Bi MoKixxoif, oaa, Ao. 

.ittomey mA cNmf— ^jspUeotem to j)^ oMt^XtfoUU^. 

On an appUcation agalMtan aitoraqr topaj ovw money ool- 
lcetedfi>rad!«nt,ltappearad tliat the latter took ftom 
tlie attornef^ Ua note, intoned \if another, who totned 
onttobeinaelTent. It waa^leoafoeetton whether thia 
note had been lold or onllj giren aa eeonritiy bf the ^pU- 
cant Ibr a debt 

BOA 1. That the note waa only aasigned eoUatenOly, not 
abiolatelj in payment 

2. That thedient had not loit hto nnady by taUng the 
note. 

Bamarks ^pon the Impropriety of agreement! by an attorney 
with hie dient (otberwiee unadvleed) which may tend to 
eartaU the righte of the latter, and upon theneceaelty 
for a eommary remedy againat attom^t in snch eaaee. 
[^. 0^ H. T^ and Chambers, liay 22, 1847.] 

This was a rale nisi witarged by oeiiBent Into 
€hamb«ra 

It was an application against an attorney to 
eompel the payment of a sam of money ooUeeted 
lier the appHeant, one Ker. The receipt of the 
money was admitted, as also its nonpayment 

The order was resisted on the groond that the 
applicant took a note from the attorney for the 
amonnt, at nine months date, in which a brother 
of the latter joined as his surety. The note was 
dishonoared, and it was sworn that the snrefy was 
InBoWent 

The attorney and hisbrother^in-law, one Kirk- 
patriek, swore that Ker took this note on the 
distinct anderstanding that he thereby waived 
all right of applying to this court as he dees 
now. Ker deaied this posltiyely, adattting that 
he agreed to walTe snoh right, bat only while 
the note was oorrent Bat great doabt was, in 
the opinion of the learned judge, thrown on 
Kirkpatrick's testimony on this point by the 
evidenoe of Ker and one Phillips as to what took 



place with him, when Ker spoke to hisn about his 
having made this statement 

It was also objected that Ker hsd parted with 
his interest in tiiis note to certain parties in 
New York, who notified the mskers that they 
were the holders. 

Ker, however, swore that he only gave it to 
them Li seourity for a smaUer debt that he owed 
them, and in trust as to the surplus, if collected, 
for himself, and that he did not sell or discount 
tiie note to them, and that the application was 
made dond fidt in his interest, as well as In theirs, 
and that the note is in the hands of Messrs. 
llartin & Brooe, the solieitors making the appH- 
cation, who are authorised by Ker and the par- 
ties to whom he was so indebted, and that such 
parties were still Us creditors, and his debt not 
disoharged in any way by the note. 

Spenetr shewed eause. 

8. Riehardif Q. C, supported the ^>plloatioB. 

HAOAnTT, J — I am of opinion that the appli- 
cant has not lost his right of applying to the 
court by any disposition wfai<A he has made of 
the claim. A man may have a claim in the 
hands of an attorney for collection, and may give 
it to his creditor as collateral security for his 
debt, remaining still liable to the latter. If he 
absolutely parted with all interest in the claim. 
I think it would be different The assignee and 
not the client would then be the real applicant 
for the court's interference. I do not think the 
facts before me would warrant a refiisal to inter- 
fere on that branch of the case. 

The chief difficulty that I felt during the 
argument was as to Uie effect of the note given 
by the attorney and his brother : whether that 
should so alter the position of the parties as to 
put an end to all reme<Jly as between attorney 
and client 

I have been semewhal surpaised to find no 
case in point, so far as I have seafchedi The 
books of practice, and several works on attor- 
nies, and the digests for some years past haire 
been consulted withont effect 

I was pressed on the argument wkh the asser- 
tion of the attorney and £Sr|ipatriek, as to Ker's 
taking the note and s^seeing to waive all ri^t 
to this summary proceeding. 

Even if this were proved beyond, qhestlon, I 
think the court mu&t look with great Busplcibn 
on any such agreement alleged to have been 
obtained firom a client by his attorney ; the client 
not being provided with any independent legal 
adviser to explain his rights to him. 

Agreements not to indst on legal rights — not 
to go to law — are not looked on with favour ; 
still less BO when urged by the professional ad- 
viser agiJnst the client, who is in his hands and 
who hsfl no other person to advise with. 

There is nothing in the attorney's affidavits to 
shew that his position has been in any way 
altered or prejudiced by his getting his brother 
to join in this note, or that any consideration was 
given to him for so doing. 

As I do not find any authority in point, I must 
tveat ihis as a case of the ^rst impression, and 
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hATe eotne to the e<moIaBioii that, under the eir- 
cumatanoea in eyidenoe before me, I onght not to 
bold tfaal the applicant baa lost bis rigbt to ask 
the interference of the court. An apparently 
worthless note bat been given to him ; he has 
waited daring its cnrrencj and until its dis- 
bononr. Wbateyer be bas done has been done at 
the instance of the attorney ; the latter bas bad 
the fall benefit of the time given ; and I am not 
now prepared to bold that be is exonerated from 
the conseqaenoes of bis misconduct in appropri- 
ating bis client's money to his own use. 

If be be excused by what bas taken place, 
then the case will assume this shape.— He owed 
a large sum of money to his client, which the 
latter could compel him to pay by application to 
this oourt on peril of forfeiting his professional 
position. He bargains as be alleges with his 
client to forego this adyantage on condition of 
receiving a worthless promissory note ; the client 
being without any legal adviser to protect his 
interests in the matter. 

It is an old and most salutary rule, that when- 
ever an attorney purchases from a client the 
whole burden of proof is oast on the former, to 
show that the interest of the client was fully 
protected, and that be was fully apprised of his 
legal rights ; that in fact the sale was as advan- 
tageous to the client as it would have been if the 
solicitor bad used bis utmost endeavours to sell 
the property to a stranger ; Spencer v. Topham, 
22 Beav. 57i. It is not easy to see why a some- 
what analogous rule should not apply to the case 
of the solicitor bargaining with a client (other- 
wise unadvised) about a debt due by him to the 
client 

There is no auggestion here that this money 
was not received by defendant as an attorney, 
nor did be in any ox the earlier proceedings as- 
sert that he bad any claim for costs. In one of 
bis affidavits be says that, if the acceptance of 
the note be not sufficient to relieve him from 
this applloaHon, be asks the right of setting off 
against the olaim •• snob costs and charges as I 
have againai the said J. B. Kerr.'' I can hardly 
accept this as any positive proof, after all that 
bas taken place, of a bond fide claim for costs. 

On the general question, I am of opinion that 
I ought not to do any thing to narrow or weaken 
the most wholesome Jurisdiction of the courts in 
giving a summary remedy to clients who are so 
unfortunate In the selection of their attornies as 
tbis applicant bas been. I think such a jurisdic- 
tion is absolutely necessary, and ought not, except 
on clear authority, to be narrowed. 

The rule most bo made absolute, the applicant 
brining the note into conrt to be delivered up 
to the attorney. 

Rule ahiQlute. 

BbuB giving Ibis Jndgment, I have frand the 
case of In re Dtnk, tn§, |*e., 16 L. T. N. B. Ex. 
161. On an application to pay over, it was 
shown that the applicant bad recovered judgment 
for the claim against the attorney, the court 
refused to interfere, saying that he bad changed 
the debt into a Judgment, on which the attorney 
could be taken in execution. Nothing was sug- 
gested either in argnment or judgment against 
the right of an applicant on the facts before me. 



COl^MON LAW CHAMBERS. 

(MteporUd bjf HnniT O'aunr, Ag., Banklkr^mt-Jjaim ami 
Btporter m I^racUu Court and OMmbart.) 

HiAsup Y. Clakk nv al. 

Mtftrmoefm a-iolto ONin^y Ctmi J ^ dtot > ■ aqwraWow €f 

Tarcf^fnmi York and Atl. 
An Mtion fw anllqiildatad damagiw for breaeb of oontraet 

wUl not be rtftrrad under 2S Vk. eh. 42, lec 4. 
Where the ictloa Is oonnne»c«d and tiw^nne laid fn the 
d^ of Torento, • reftraDce euinot be had Jbr the trial of 
a eauie at the Ooanty Oonxt for the United Coantlee of 
York and Feel. 

[Chamberi^ ITov. 20^ IMS.} 

The plaintiff obtained a summons to shew 
cause why the issues joined should not be tried 
before the Judge of the County Court of the 
United Counties of fork and Peel. 

The declaration contained a special count upon 
a contract for the delivery of 800 cords of wood, 
and it was stated on affidavit that the action waa 
broughi to recover damages for the non-delivery 
of such wood. The venne was laid in the county 
of the city of Toronto, the process having issued 
from the office there. 

Beaty shewed cause. 

This is not an action coming within the 4tb 
sec. of oh. 42, 23 Vic, and it appbars that the 
venue is laid in the County of the city of Toronto. 

contra. 

MoRBisov, J.-^I am of opinion that en both 
grounds the summons must be discharged. 

The 4th sec. of ch. 42 only authorises a judge 
to order the trial of actions depending in one of 
the Superior Courts in the County Court in 
which the action was eonmenced, in cases where 
the amount of the demand is ascertained by the 
signature of the defendant, or in any action for 
any debt, &c. 

This action la neither for a demand ascertained 
by the defendant's signature, or for any debt. 
It is brought to recover unliquidated damagea 
arising out of a breach of a special Contract. 

As to the second objection, that the venue ie 
laid in the county of the city of Toronto, 24 Vie. 
ch. 68, separates for judicial purposes the city 
of Toronto from the United Counties of York 
and Peel, and the 1st sec. establishes separate 
sittings of the County Court in the city and the 
United Counties. The Pth sec. enacts that the 
city of Toronto shall be deemed a county for all 
matters and purposes, &c. ; and by the 2nd see- 
the venue may be as the plaintiff may elect* 
and the same being entered on the margin of 
the declaration shall be deemed an election of 
the venue. As the process for both counties 
issues at the head office in Toronto, and the 
plaintiff having made his election of Uie county 
of the city of Toronto, it is only reasonable to 
assume fbr the purposes of the 4tb sec. of ch. 42 
26 yic. that the place of venne is the oonnty 
where tbe action was commenced ; and in that 
ease it could only be tried in the County Conrt 
of that county, ids.. In the cotinty court of the 
eonnty of the city of Toronto, and not in that 
for tbe United Counties, as asked for in thia 
summons. 

SummoM dUtharged, 
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In SB SlOTH, AV IXfOLTflin. 

IfMoIvorf Je^-^urUdidion, if no a/aU^t^vd, 
JOdi, OB tlie ItoCi wt out below, that tha fiMolnnt had 
'» be admliilftaMd under the ISMltvnt A«t. 



^iMBfie, wbetber, if then had been no eetol^ pRMeediasi 
could have been taken by the debtor. 

Bdd that thefeote let forth below, though nnfttoiable to 
the IneolTent, were dtitinndehable tnm aeCi or other 
vliooBdnet eoBitttatfaig ftand, and that, naleM the laMar 
befhewn, tha. imoltwt la entiaed to the beneflt of the 
■tetute. 

[Ohamben, Maroh 18, 1867.] 

Thia WM aa Appeal from tha daoUlon of the 
Judge of the Oonaty Court of tlie Covnty of Haa- 
UngB, by Wm. Darling, of the CUj of Montreal, 
merohant, a ereditor of the insoWent. 

The Jadge of the Ooontj Court granted a dia- 
«harge to the inaolTent, and the oreditor peti- 
tioned against thia dedsion beeanae, a« waa 
alleged: 

1. The inaolvent waa gi^lty of frand within the 
meaning of the InaolToot Aot. 

By having given a flraudnlent preference. 

By purchasing goods and obtaining credit, 
and contraoting debts while he was insolvent 
«nd nnable to meet his engagements ; and fraa- 
dnlently ooncealing his insolvency and represent- 
ing himself to be solvent 

By reckless and improvident waste of his es- 
tate, in frand of his cHditors. 

By evasion and prevarication on his exami- 
nation as to his estate. 

By fraudulent sale and disposal of his es- 
tate; and 

By not keeping books of aecount \ and 

2. Because the insolTcnt had no estate at the 
time of his making an assignment under the In- 
flolTcnt Act, by reason of hia fraudulent disposal 
of hie estate prior to his making an asrignment, 
•nd is not therefore entitled to any relief under 
the said acC 

Tlie questions under discussion were— 

1. Was there fraud in fact, within the mean- 
ing of the statute, on the part of the insolvent t 

2. If there was such fraud in fact, could that 
fraud prcTent the discharge being given to the 
insolvent, when he was guilty of it (if at all) be- 
fore the passiag of the statute? 

8. Had the insolTent an estate to be admin- 
istered under the statute, at the time he took 
proceedings in insolvency t 

4. If he had no estate at that time, was he 
entitled to takeprooeediags as an insolvent under 
the act? 

The facta of the case were — The insolvent 
commenced business in the year 185€, in Belle- 
ville ; in the fall of 1867, he bought goods from 
different persons to the extent of about $6,000; 
his purchase at that time from Darling k Co. 
was about $1,600. He was insolvent then, but 
be did not kaow it In the spring of 1868, he 
took stock and found he was insolvent His 
stock then amounted to $8,226, which, in March, 
1868, he sold to his brother, A. L. Smith, for 
ifleen shillings in the pound, and took his notes 
for the amount. These notes were sent to the 
creditors, and the insehrent believes they have 
been paid. Darling A Co. received in this way 
$418 on account The insolvent ran awaj to the 
United States immediately after he sold out to 
his brother ; he returned to this country in 1863. 
He then assigned to Us brother his accounts and 



notee, amounting to $2,697 ; they .were for debts 
contracted between 1862 and 1868. Nothing 
was given by his brother tor tide assignment of 
debts ; it was for the benefit of his esute. He 
does not now think the debts were^ worth any 
thing, and he does not know if any of them have 
been collected. 

S, Sichardt, Q. C., for the insolTcnt 

As to firaud or alleged fraud being witliin the 
act. Insolvent Aot of 186^ seo. 8, sub-sees. 8- 
7 ; sec. 9, sub-sec. 6. 

As to fraudulent preferences sec. 8^ sub-sec. 4 ; 
seo. 9, sul>-sec. 6. 

As to obtaining goods and representing himself 
to be solvent, seo. 8, sub-seo. 7. 

As to evasion and prevarication on his, exami- 
nation, sec. 9, sub-sec. 6. 

As to the other grounds of firaud, they are not 
within the act 

As to the insolTCBt being within the aet, even 
although he had no estate, s^c I, whi^ extends 
the aot to all persons. 

Robt, A, Harriwn contra; 

There was fhiud cleariy established against the 
debtor, sec. 9, sub-sees. 6-11. If he were within 
the act, to take the benefit Of its advantages, he 
must be subjected to its conditions and disabili- 
ties ; Irat as he had no estate to be administered, 
he was not within the provisions of the act at all. 
•^Ex parte Morriam, 10 Jur. N. S. 787 ; Re 
Dcnnw, 6 L. T. N.S. 766. 

The preamble of the aot shows this also, be- 
cause it recites that it is desirable to provide for 
the settlement of the aUUeg of insolvent debtors, 
and where there is no estate there is no juris- 
diction. 

Adak Wilsoh, J.— The first quesUon,^ whether 
C. F. Smith had or had not an estate to be ad- 
ministered in insolvency when proceedings were 
begun there t If he had, the question whether 
a person without an estate is within the opera- 
tion of the statute will not arise. 

I think the facts shew that there was an estate, 
perhaps not of much worth, but still an estate 
to be administered for creditors ; and therefore 
I am not obliged to consider the case whether, 
if there had been no estate, the proceedings 
could have been taken by the debtor under the 
statute. What conclusion I might have formed 
if I had been obliged to consider It I am not 
prepared to say. The case of Ex parte MiteheU, 
1 D. & G. 267, in addition to those dted in the 
argument, may be referred to. 

As to whether there was firaud or not on the 
part of the insolvent depends principally upon 
the dreumstances before stated— the purchas- 
ing goods in the fall of 1867, to the amount of 
about $6,000, at a time when the debtor did not 
know how his aflUrs really stood ; and the mak- 
ing an aasigament, in the spring of 1868, for so 
small a sum as $8,226 (includiag some hundreds 
of dollars of old stock), without veiy satisfacto- 
rily aoeeunting for the diftSBrenee, Mcepting that 
it was applied to the payment of old debts. 

I do not think tke facta show that the debtor 
purchased these goods on eredlt, knowing or be- 
lieving himself to be unable to meet his engage- 
ment8» and eonoealed tiie flaet troxA the persons 
who became his creditors with intent to defraud 
them, under see. 8, sub-sao. 7 ; nor do I see any 
fraud under seo. 9, sub-sea. 6 ; and therefore it 
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18 not necMiMrj to consider whether the ucts ef 
fraud charged, and which are said to bate been 
committed before the passing of the Insolvent Act, 
are or are not within the previsions of the statnte. 

There is mnoh, as the learned judge in the 
court below manifestly felt, in the conduct and 
proceedings of the. debtor,.. which were not very 
favorable io bim, but which must nevertheless 
be distinguished from acts or other misconduct 
constituting fraud; for unless the debtor be 
amenable for this graver ^nduct, he is entitled 
to receive the benefit of the statute ; and credi- 
tors must only be more careful than they have 
heretofore been whom it is they trust with such 
very extensive stocks of goods. 

I'think I must dismiss the appeal, but it must 
be without costs. 

Appeal dismi$$ett. 



OHANCEBT CHAMBEES. 
{B^pmriid for tkt Vfpet Cunaia Lbm /outnoI.) 

Qbavob ▼. Babbsb. 

Aile (y jNiCHM Aiodnftronoo^A^Ms at tototU v/htn proeeeit 
inm^leieiUtopavatt, 

BrnftratekfindneiMmteMietr. vnDriaoffti»«MSM4 
IncumbraBeen me made psrtiM In Muter** olBoe, and 
decr«e made on ftirther dfrectloni for paymeot of incam- 
bnneM according to priority. Part of the property waa 
told, and prooMdB paid into court, bat did not reaHie 
anoQffli. to aatirfff tba flrat Ineuabraaae. An appUcatloo 
by the pUntlff that hia ooata of suit and of condnetlng 
tba sale night be paid ont of the fond In court, aa a eharv^ 
prior to thai of ttaa Ant laoamteanca, waa nfluad. 

In this case the bill was filed by a puisne incum " 
brancer for a sale of the premises. The defen- 
dants, Hurd and others, being prior mortgagees, 
end the first incumbrancers, were made parties 
in the Master's office, and proved their claim 
there, not insisting on being redeemed. The 
Master by his report settled the priorities be- 
tween the incumbrancers, finding that Ihird and 
others are the first, and he Uxed them their costs. 

By the decree on further directions, the court 
found due to Hurd and others for principal money, 
interest and costs, the sum of £169 6b.; and found 
also the amount due to the plaintiff and another 
party, subsequent incumbrancers ; and directed 
these amounts to be pud by acerUin day, other- 
wise sale, and that the purchase money be paid 
into court *< and applied to pay the said incum- 
brances according to their priorities, as in the 
Master's report of; the 2nd day of July last set 
forth, any of the parties being at liberty to apply 
as occasion shall require." 

The money not havisg been paid, a portion of 
the property waa sold under the deeree, aad the 
proceeds paid into courts the aiMunt not being 
sufficient to aaUafy the claim of the first iBoum- 
braoeer. 

The plaintiff now applied that his costs of suit 
and of conducting the sale may be paid out of the 
fund in court as a charge thereon, prior to that 
of the first inoumhxnaoer ; on the ground that the 
sale was for the benefit of all the incumbrancers, 
they having by becoming parties to the suit availed 
themselvee ef it ; and that the first ineumbrano 
oers, having waived their ri^t to be redeemed, 
must be considered as tBeating the anit and sale 



to be for their advantage, and he relied in sap- 
port of it on White v. Feterton, Jacobs, 402 ; 
Kimbel v. Seraflon, 13 Vesey, 870; Buytr v. 
if— w, Moseley, 60; Wright yr, Kerby, 28 BeaTen, 
46%; Fair v. Chetierfield, 21 Beaven, 466; 

The Ghakobllob. — In examining the above 
oases, it will be found that when the coivt has 
ordered the plaintiff's costs of the suit to be firet 
paid out of the fund in court, it has done so 
either because the suit has been treated specially 
for the benefit ef all parUes who ought thereupon 
to eontribute te the expense of it, or that the 
plaintiff has by his efforts secured for all,, some- 
thing which was of doubtftil recovery, and but 
for those efforts would not have been obtained, 
or where the suit has been an ordinary suit for 
the administradon ef an estate in which some 
privileged or secured debt has been proved. In 
this case however there is nothing special, — 
nothing to take it out of the ordinary rule, th« 
right of the first incumbrancer to have his lien 
on the estate first discharged. The plaintiff 
not choosing to redeem him, files a bill for ^ 
sale, and makes him to become a party to the 
suit in the Master's office and prove his claim 
there, that the property may be sold free from 
his charge upon it He does so; and now it 
is ordered that, instead of having the money 
realised from the sale paid in diMharge of so 
much of his debt, it shall j?ro <ante go to pay 
the plaintiff's costs. The plaintiff hutituted the 
suit at his own risk and for his own purposes^ 
not for the benefit of the other incumbrancers. 
It is an Mdinary auit, in which he was en- 
titled to- sale or foreclosure, the prior incum- 
brancer not objecting. Why then should that 
prior incumbrancer lose his priority on the fund 
to any extent for costs or otherwise T I do not 
see why he should. — Tipping v. Fowett 1 Hare,. 
406 ; Hepwofik v. Hetlop, 8 Hare, 486 ; Wilde v. 
Loekhart, 10 Beav. 820 ; Aldridge v. Wetlhrook, 6 
Beav. 188; Matan v. Bujf, 2 M. & C. 448 ; War- 
bvrtofiy, Wright, 2 Sim. 648; Uppertou v. Ear- 
rUon, 7 Bim. 444 ; JBumaUr, Going, 1 Moll, 628 ;. 
JCgan v. Baldvfin, 1 MolI» 640 ; Seton on De- 
crees, 07. 

I think, however, the question is concluded by 
the decree on farther directions, whioln la tho 
language quoted, directs how the fond is to be 
distributed.. 

The plaintiff should have obtained a spedal 
direction on the decree as to his costs, if be was 
entitled to priority in respect of them.— hornet 
V. SaieUr, 1 T. & C. 401. 

The application is refused with costs, unless 
both parties consent to an order for payment ot 
money in court to the first incumbrancer. 
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This was an aetion to reoover remuneradoii for 
medical attendaiiee. The defendants denied their 
Uability. The ease was tried before Pigott, B., 
at the last Worcester Assiies, and the facts were 
as follows :— The plaiotiff was a surgeon, exer- 
cising his profession near the Brettle Lane 
Station, npon the defendant's line. An aooident 
occnrred npon the line near that station, bj which 
one Jones, a serrant of the company, was ii^ared. 
The station-master at Brettle Lane telegraphed 
to the company's general manager informing him 
of the accident. He telegraphed baek, directing 
the station-master to secure medical attendance. 
The plaintiff was accordingly, called in by the 
station-master to attend Jones. Upon this eri- 
dence it was objected for the defendants that 
there was no evidence to charge the defeadanU, 
the general mansger having no snffioicnt authori- 
ty for this pnrposc. A relict was found for the 
defendant for the amount claimed, with leaTC for 
the defendants to more to enter a non-snlL 

UuddUiton^ Q. C, now mored accordingly. — 
A general manager has no anthority te pledge 
the oonpany's credit by employing a sargeon on 
their behalf. This was held in the case of a 
a station-master in Cox ▼. 7%« Midland Railway 
Company, 8 Ex. 268. And tiie employment of 
a general manager is of the same character, 
though his duties are more extensive. 

The Conrt refused a rnle. 

Rule refuted* 
— Weekly Reporter 



DIGEST. 

DIGEST OF ENGLISH LAW REPORTS. 

FOR THS MONTHS Of JULY, AUGUST, BIPTI1IBB&, 
▲NO OCIOBBB, 18SS. 

(Omtimted from pag^ 138.) 
Husband and Wm. 

In an action for necessaries supplied to the 
defendant's wife while living apart, it is no de- 
fence that the wife has been found guilty of 
adultery in the divorce court, if the defhndant 
also has been found guilty of adultery, and 
therefore no divorce has been decre^d.-^Heed- 
ham V. Bremner, Law Rep. 1 0. P. 682. 

See EzjBCDTOE, 1, 2; Guaedux; Powxa, 8; 
SKPASATn Estate, 1 ; Will, 4, 18. 
Implied Teost.— jSm Tetot. 
Iircoio.— /SSm Paetheesbxp, 2. 
IiTDioncnnr.— Am Laboknt. 
iKFAsr.—Set Guaedian; Will, 18. 
Iirjuyoiiox. 

Tlie owner of knd sgreed to demise to A. the 
minerals under it to the west of a certain "fault," 

• ainos the abore wu in type w» hate reeefved flu iMt 
svmlMrof the UwReporti^SKx.»8,whnwafeUernport 
of the ergiuDent ie glTeii, to which the reader ia refemd^ 

iSBM. L. J. 



supposed to run through the land in the direc- 
tion indicated on a plan, the land being describ- 
ed as supposfHl to be eighty-three acres or 
thereabouts. The owner made a like agreement 
with B. as to the minerals under the land to the 
east of the £ralt, supposed to c(»tain ninety- 
- eight acres or thereabouts. The fault was 
afterwards found to run so as to leave on the 
west eight acres only. Held, on a bill by B. to 
•restrain A. from working to the east of the 
fault, that as the court would not, in a suit by 
B. for specific performaaco against theowner^ 
have decreed a demise of all the minerala to 
the east of the fhnlt, he could not be deemed in 
constructive po s s es sion so^ as to maintain his 
suit against A.— Doeis v. ShqAerd, Law Rep. 
1 Gh. 410. 
Bee Caeere, 2 ; Lease, 2 ; Lioht ; Nuibanob ; 
Patent, 1 ; Tbubt. 
Insueance. 

1. The defendant assigned machinery to se- 
cure advances by the plaintiff! The deed con- 
tained a covenant to insure, but no provision 
for the application of the policy moneys, in 
case of fire, in liquidation of the debt The 
machinery was burnt, and the defendants be- 
came bankrupts, ffeld, that the plaintiff had 
no daim to the benefit of the policy as against 
the defendants.— Z«M v. Whiteley, Law Rep. 2 
Eq. 148. 

2. Under an insurance policy on goods from 
L. to M., " iiiduding all risk to and from the 
ship," the policy to endure till the goods should 
be safely landed at M., there is no implied war- 
ranty of seaworthiness of lighters, not belong- 
ing to the ship, and used for landing the goods 
at M.— Zone v. Nixon, Law Rep. 1 G. P. 412. 

8. A ship was chartered for a voyage, at a 
freight payable on arrival at the port of dis- 
charge. The owners Insured the freight by a 
polioy containing the usual suing and laboring 
clause, and also the following clause, "war- 
ranted free fnmk particular average, also from 
jettison, unless the ship be stranded, sunk or 
burnt." In the course of the voyage, the ves- 
sel put into a port of ^ s tres s , so damsged by 
perils of the seaYas to be not wortik repairing, 
and she was sold. The cargo having been 
landed and warehoused, the master procered 
another vessel, the Ctspdoe, to carry it on for 
an agreed IMght^ wUeli the owners paid, re- 
eeiving fiiNn the ownsm of the oargo the fhU 
charter-freight. HM, (1) that the owners 
could recover fhnn the Insarers, under the e 
suing and laboring clause, the fireight oi the 
Oapriee, and the expenses of oonTeyfaag the 
oaigo to her firam the wayeh o aa ea » aHhongh 



166— Vol. III., N. S.] 



LAW JOURNAL. 



[June, 1867- 



DioiST or Bnolish REPOBts. 



there had been no abandonment ; and (2) that 
the application of the suing and hibonring 
clause was not excluded by the warranty 
against particular average. SmntiU, that evi- 
dence would be admissible to prove that by the 
usage among underwriters, the term "particu- 
lar average" does not include expenses neces- 
sarily incurred in order to save the subject- 
matter of insurance from a loss for which the 
insurers would bave been liable. — Eidtion v. 
Empire JnMuraw» Co., Lf^w Rep. 1 G. P. 68S. 

4. A ship under insurance was submerged ; 
there was a oommon peril of destruction immi- 
nent over ship and cargo as they lay submerged ; 
the most convenient mode of raidng either or 
both was by raising them together ; the cargo 
would be Uable to a general average contribu- 
tion for the cost of the raising, and the ship- 
owner would have a lien on the cargo to secure 
payment of that general average. Held, that 
the cost of raising the ship must be reduced by 
the amount of the general aversge contributed 
by the cargo, in determining whether the ship 
was a constructive total loss. — Kemp v. HdUi- 
day. Law Rep. 1 Q. B. 520. 

8€$ PUNOIPAL ANP AgXMT, 1. 

IlTTKRXST. — 8e€ PAaTNXBSBIP, 2 ; YXVDOE ATTD PdIL- 
GHASSE, 6. 

Iktcbplkader. 

A sued the defendants, to whom hie had in- 
trusted a policy for certain purposes and de- 
clared in trover, in detinue, and specially on 
the contract. B., who had pledged the policy 
with A, then sued the same defendants to reoo- 
ver the policy. Held, that an interpleader 
order, under 23 <k 24 Vict. c. 126, § 12, direct. 
ing proceedings in the first action to be stayed 
till further order, and also directing that A 
should be at liberty to defend the second action' 
indemnifying the defendants, and that B. should 
give the defendants security for costs, was 
righUy made. — Tawur v. European Bank, Law 
Rep. 1 Ex. 261. 

iMTfiRBOOATOBOS. 

1. latorrogatorles will be allowed to be ad- 
ministered to a defeadtnt> if they are put bond 
fide, tiliough they may tend to criminate. — 
Biekford v. Darey, Law Rep. 1 Ex. 364. 

2. In an action of slander, it appeared from 
affidavits, tbAt the defiwdant had made impu- 
Utions against the plainlifl; to the effect tbst 
he had committed forgery, but that persons in 
whose presence they were made refused to 

f ^ve the plaintiff any farther partieulan: inter- 
rogatories were allowed to be put to the defen- 
dant as to the precise words used.— ^^ibmioM v. 
Foelfroke, Law Rep. 1 Q. B. 623. 



8. In a suit relating to real and personal 
estate, in which, after interrogatories filed, bat 
before answer^ the sole plaintiff had died, the 
court, on the application of the heir and exec- 
utor of the plaintiff, made an order to revive ; 
and as the time for answering had [expired, 
ordered the defendant to answer the interroga^ 
tories within twenty-eight days. — Earl Becni- 
champ Y. Winn, Law Rep. 2 Eq. 802. 

See Commission to Examdib WimassBs. 

JuBisnionoN. 

1. In 10 <& 20 Vic. e. 108, sec. 24, giving the 
county court jurisdiction of an action in which 
the debt consists of a balance not exceeding 
£60, aftefr an admitted set-off, "an admitted 
set-off" means one admitted before action 
brought — WaJkeby v. QouUton, Law Rep. 1 
C. P. 667. 

2. On the hearing of an information for re. 
moving cattle without a license, the justices 
have no jurisdiction to Inquire into the suffi- 
ciency pf the evidence on which the license was 
granted.— iStonAope v. Tharehy, Law Rep. 1 C.P. 
428. 

LiNOLoao AND Tenant. — 8h Lease. 

Laeoent. 

The prisoner was sent by his fellow- workmen 
to their common employer for the wages due 
them alL He received the money in one sum* 
wrapped in p^>er, with the names of the men 
and the sum due each written inside. Held, 
that he received the money as the men's agent, 
and not as the employer's servant; and that, 
in an indictment against him for larceny, the 
money was wrongfully described as property 
of the employer. — Tke Queen v. Barnes, Law 
Rep. 1 C. C. R. 45. 

Lease. 

1. In an action for breach of a covenant for 
quiet enjoyment in a lease, void for want of 
authority in the lessor to demise, the lessee can 
recover as damages the amount of pt*emium 
paid for the lease, and also the difference be- 
tween the value of the term professed to have 
been gpranted to him by the lease, and that of a 
shorter term which he obtained from the true 
owner of the premises. *- Lock v. Furze, Law 
Rep. 1 0. P. 441. 

2. A. sold an estate to B., who covenanted 
that no building to be erected thereon should 
be used as a beer-shop. B. erected a balldlng 
thereon, and sold the estate t» C, who sold to 
D., who let the premises to E., as tenant from 
yesr to year, without express notice of the 
covenant : it did not appear whether the deeds 
to C. and D. disclosed the covenant. Held, that 
the rule, that a purchaser, who does not inquire 
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into hifi Tendor's title, is affsoted with notice of 
whftt appears on it, applies to a tenant from 
year to year, and that £. should be enjoined 
from using the preauses as a beer-shop. Semble, 
that, if D. had told £. that there was no res- 
triction on the premises, the coTenant conld 
not hare been enforced in equity against £. — 
Wihcm, V. Hart, Law Rep. 1 Ch. 468. 
See iNJUXOTiosr; Powbr, 1. 

Lkoact. — See Power, 2 ; Vested Interest, 2, 8 ; 
Will. 

Legates. — See Will. 

LsoiTiMACT. — See Descevt, 1 ; Lbgact, 0. 

Proceedings held in gaol before a registrar, 
in bankruptcy, on the examination of a debtor 
in custody, are judicial, end in a public court; 
and a iair report of them is protected, though 
they reflect on a third person. — RyetUt t. Leader, 
Law Rep. 1 Ex. 298. 
See Interrogatoeibs, 2. 
License. — See Jdrisdiotion, 2. 
Light. 

1. A bill for an injunction to restrain the 
erection of a building as obstructing the plaln- 
tifiTs light will be dismissed, unless the plaintiff 
shows that he will sustain material damage • 
but it will be dismissed without prejudice to 
an action at law. — Boheon ▼. WTiiUingham, Law 
Rep. 1 Ch. 442. 

2. An injunction will be granted to restrain 
obstructions of light and air, in town or country, 
where there is such interference with comfort* 
and carrying on business, that substantia^ 
damages would be given at law : and it is no 
defence that as much light remains as other 
persons find sufficient for the same purposes, 
or that the pluntiffis might make larger win. 
dews, or that they have put up Venetian blinds, 
or that their premises are not good for the 
purpose for which they are used, or that the 
defendant oflers to use glazed tiles ; and, in de 
ciding whether sufficient damage Is proved to 
sustain an injunction, the court Is not bound by 
the finding of an appeal court on like fiftcts as 
it would be bound by a deciEdon on a point o^ 
law. — Dent t. Auetum Mart Co,, Law Rep. 2 
Eq. 288. 

8. If half of the sky area, which has been 
previously open to a certain window of a town 
house, used by the plaintiff as a shop, is shut 
out by the defendant's new building, and the 
plaintiff is obliged, hi consequence, to remove 
his workmen to another part of the house, he 
is entitled to relief; and, if a mandatory injunc- 
tion is not prayed, an inquiry wU! be directed 



as to the amount of damage. — Martin v. Headon^ 
Law Rep. 2 Eq. 425. 

LnoTATioics, Statute of. 

A letter by a debtor to his creditor, written 
before the debt was barred by the Statute of 
Limitations, and saying, " I win try to pay 
you a little at a time, if you will let me. I am 
sure that I am anxious to get out of your debt 
I will endeavour to send yon a tittle next week," 
hdd (by BramWbll and OHAmrBU., B.B., Mar- 
tin, B., dmenthp), asufficient acknowledgment 
witMn 9 6«o. IV. a 14, sec. 1, to take the case 
ouiofthestatiite.->Xeev. H'Slaw^, Law Rep. 1 
Ex. 864. 
See AimniiBVhtAnmr, 2; Oomtmbutcat, 4; 
Wiij^l2. 

Mabbuob. — 8e$ DnoaiT ; Lxgaot, 9. 

Married Woman.— iS^fe Husband andWitb; Sepa 
RATEEsfara. 

Maashallino o» Absbts. 

A mortgagee who is made ezecvtor and 
legatee of hia mortgagot is not bound to satisfy 
the mortgage out of the first sufficient sum of 
personal aasets that eottes to his hands ; for, if 
he were, he could come against the real estate 
to the extent to which hia legacy remained un- 
satisfied.— iKnBfV.J\^cMi, Law Rep. 2 Eq» 
266. 

Master and Servant. 

A. hired Indians, the heads of gangs of 
laborers, to clear his lands of brush-wood, at a 
job price to be paid their gai^. Through the 
negligence of the persons employed, sparks 
a fire on A.'s land set fire to a neighboring 
house of B. A. interfered with the work, and 
directed the Indians where to work. iSe^ that 
A. was a **C<mmettant/* and the laborers" /V^- 
poeSe" within the meaning of the Code Civil of 
Mauritius ; and that A. was liable to B. for the 
damage caused. — SSrcmdat v. SSiete, Law Rep. 
1 P. C. 162. 
See Corporation, 8 ; Embezzlement ; Kbgu> 

OBNCE, 4. 

MiNBS. — See Comfant, 4; Injunction; Power, 1 ; 
Watkroottrsb, 1. 

MtSRBTRBSENTATION. — See CORPORATION, 4, 6 ; 

Damages, 1; Pleading, 2; Vendor and 

POROHASXR, 8. 

MisTAKB.^&» Wmt, 1. 

MoBTQAOx.— /SEm Inburaiicb, 1; Mabuhalltno of 
AssxTs ; pBODUcnoN ot Documznts, 1. 

NB0B88ABIB8.— iSEw HOTBAND AND WxTB. 

Kbsugbbob. 

4. If one would be liable for injury occasioned 
by a warn of mlBohief, of whose existence he 
has knowle^, he will be equally liable, if he 
is negligently ignorant of its existence. — Meney 
Doek% Tru$tee$ t. CHbh, Law Rep. 1 H. L. 98. 
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2. If, in a9 action on a bill of lading for loss 
of goods, a replication has alleged that the col- 
lision by which the goods were loat occurred 
throngh the " gross negligence" of the defen' 
dants, it is not a misdirection to leave it to the 
jury to say whether the defendants ezerdsed 
"dae care and skill." — (?rt^ v. General Jrom 
Screw CoUier Co., Law Bep. 1 C. P. 600. 

8. A sheriff is liable to an ezecntion debtor 
for his officer's negligence in not properly lot- 
ting at a sale the goods seized wider a jifa., 
though the debtor haapersnaded the officer not 
to adrertise the sale, has induced him to post- 
pone the sale to a later honr, and has directed 
him to sell also for a writ lodged with him on 
that day, under which he could not otherwise 
have them sold.— Fr^A^ ▼- OhOd, Law Rep. 1 
£x. 8fi8. 

4. The plaintiff haying soffered faijnry from 
the negligence of persons in charge <A a ship 
laid up in a public dock, under the care of a 
ehlp-keeper, sued the defendant At the trial 
it did not appear by whom the ship-keeper was 
i^p<Mnted. Edd (Mxllob, J., duanilm^), that 
the jury might, in the absence of other eridence, 
infer from the ship's register, on which the 
defendant's name appeared as owner, that the 
persons in charge of the ship were employed 
by the defendant — ISbbe y. Bon, Law Bep. 1 
Q. B. 684. 

See CoEPittATxoir, 8 ; Daxaois, d. 

NUZSAKCZ. 

A highway board will be enjoined from 
allowing any fresh communications to be made 
with a sewer constructed by their predecessors, 
which occasions a nuisance to the inhabitants 
of an adjoining parish, though, from the limited 
nature of the powers of the board, no order 
can be made against them which will compel 
them to close the sewer altogether. — AUomey- 
General r. JUdmond, Law Rep. 2 Eq. 806. 

Parol EvroxircE. — See Will, 1. 

PA&TNBBaHIP. 

1. C. agreed with B. that B. should buy and 
sell goods on Cs behalf the business to be 
carried on as R. dk Ca, and R to receiye a 
salary, and a percentage on profits. R man- 
aged the business, but C. had bought goods for 
it Each beoome bankrupt Held, tliat the 
book debts and stock in trade of R. dk Co. were 
joint estate.— in re JtmeUmd, Law Rep. 1 Ch. 421. 

2. Partnership articles between A. and B. 
proyided that they should carry on business 
'/for the mutual and common benefit of the 
partners, and risk of profit and loss in equal 
shares." AJt ciqpital to be £760, B.'s £1,600 ; 
the capital of each to carry interest at £6 per 



cent, to be allowed yearly, before makiiig up 
accounts. Sums brought in by eithAr, above 
those amounts, to bear interest at the same 
rate, payable before any other interest, and to 
be withdrawable at three months' notice. The 
partners were to be at liberty to draw oertaln. 
sums on account of their shares of profits ; the 
remainder of each partner's share of profits to 
be added to his capital, and bear interest at £5 
per cent, to be paid before diyision of net pro- 
fits. On dissolution, after payment of debts, 
"the remaining capital, stock, moneys and 
credits belonging to the partnership, shall be 
divided, or received, or taken by the partners 
according to their respective shares or interests 
therein." On dissolution, the capital standing^ 
to A.'s credit was not much increased ; that of 
B. greatly so, partly by accumulation oi profits, 
and partly by cash brought in by him. After 
paying debts, the assets were insufficient to 
replace the capitals in foU. J3«U^ that B. should 
be repaid wiUi interest the additional capital 
brought in by him in cash, and the residue 
should be divided between the partners in pro- 
portion to their capital.— ITomf v. Seholee, Law 
Rep. 1 Oh. 869. 
Patkmt. 

1. The defendant, in a suit to restrain the 
infringement of a patent, may dispute its vali- 
dity, though the plaintiff has obtained a judg- 
ment against another person establishing its 
validity; but, till he has proved its invalidity, 
he will be restrained from infringing it — BovUl 
V. Goodier (2), Law Rep. 2 £q. 106. 

2. The plaintiff, in a suit to restrain an in- 
fringement of a patent, contested on tlie ground 
of anticipation by prior user, is not entitled to 
discovery in answer to a general interrogatory 
as to the instances of prior user on which he 
reUes. — Bovill v. Smith, Law Rep. 2 Eq. 469. 

8. On the trial of issues in a patent case, the 
plaintiff may call evidence in reply to rebut a 
case of prior user set up by the defendant 
But, after the defendant's evidence has been 
summed up, the defendant cannot adduce fur- 
ther evidence in answer to that given by the 
plaintiff in reply. — JPenn v. Jack, Law Bep. 2 
Eq. 814. 

4. An objection to the validity of a patent, 
on the ground that a foreign patent ior the 
same Invention has expired, cannot be taken at 
the hearing of a suit to restrain infringement, 
unless raised by the answer. — BoviU v. Goodier 
(2), Law Rep. 2 Eq. 196. 
Puunxjie. 

1. A plea to the further maintenance of an 
action needs no formal commencement, if it dis- 



June, 1867.] 



LAW JOURNAL. 



[Vol. IIL, N. a— 15ft 



D10K8T or Sholibh Rbpobtb. 



oloM on its face matter which aroee siace the 
commeacement of the action.-.fi!rooib ▼ Jmningt, 
Law Rep. 1 C. P. 476. 

2. To a declaration for false representation, 
whereby the plaintiff was induced to pay 
£2,000 and " sostained loss, and was adjudicated 
bankrupt, and suffered personal annoyance, and 
was put to trouble and injured in character and 
credit/' the defendant, except as to the claim in 
respect of the adjudication in bankruptcy, and 
the remunder of the personal damage alleged, 
pleaded that, before action, the plaintiff had 
been adjudicated bankrupt, that the loss sus- 
tained was pecuniary, and that the right to sue 
for it passed to the assignees. Held, that the 
plea was a good answer to the whole declara- 
tion, and might so have been pleaded. — Bodgtcn 
T. Sidney, Law Rep. 1 Ex. 818. 

See Bills and Notes, 2. 

POWSR. 

1. Under a conyeyanoe to trustees of land, 
together with the mines thereunder (the land 
containing both opened and unopened mines), 
and a power to grant leases for fourteen years 
without menUoning mines, none of the leases to 
be made dispunishable of waste, the trustees 
have no power to grant leases of unopened 
mines.— C/^<9r t. BowUmd, Law Rep. 2 Eq. 
160. 

2. A. gave personal estate to trustees, on 
on trust for L. for life, and, on her death, for 
the benefit of the heirs of the body of L., to 
educate the said heirs, and to pay to the said 
heirs said estate at their respective ages of 
twenty-one, in sneh proportions as L. might by 
deed or will appoint Held, that the objects of 
the power were such of the statutory next of 
kin of L. as were descended from her. 

L. by will appointed £100 to a stranger to 
the power, and the balance of the fund (after 
payment of legacies to objects of the power), 
amouating to £260, to pay her debts; and 
" should any surplus remain," she gave it to E., 
an object of the power. Hdd, that the £100 
was nnappointed, and did not pass to E., but 
that the £260 went to E., free from the charge 
of debts, which was inyalid.--«/^/rewm't TnuU, 
Law Rep. 2 Eq. 276. 

8. TV hen the court of probate is satisfied that 
a hcna fide question, whether a married woman's 
will is an execution of a power, is intended to 
be raised, it will grant limited probate of such 
a will, to enable the question to be determined 
in chancery. — PagUar v. Tongue, Law feep. 1 
P. A D. 168. 

See Sktaratb Estats, 1 ; Tkdst ; Will, 18. 



PjuoncB (at Law). 

1. The venue of an information filed by the 
attorney-general to the Prince of Wales, to 
recover dues payable in Devon to the Prince as 
Duke of Cornwall, was laid in Middlesex. It 
appeared that all the witnesses to facts resided 
in Devon ; but that, as the defendant disputed 
the Prince's right to the dues, the records of 
the Duchy in London would have to be pro- 
duced at the trial; on these £ftcts, and on the 
ground that the Crown could allege an interest 
and cl^m a trial at bar, an application by the 
defendant to change the venue to Devon was 
refused. — AUonu^Oeneral to the Prince 0/ Walet 
V. Oroseman, Law Rep. 1 Ex. 881. 

2. If a defendant has a day's time to plead 
after an event, and the event happens on Friday, 
he can plead at any lime before the opening of 
the judgment office on Monday ; the rule order- 
ing that service of pleadings, made after 2 p.m. 
on Saturday, shall be deemed made on Monday, 
not being intended to affect the rights of par- 
ties, but only to relieve the clerks. — Coftnelly 
V. Bremner, Law Rep. 1 C. P. 557. 

8. The court will not, on the motion of the 
defendant^ interfere with the discretion jof a 
judge at chambers, who, on a summons to set 
aside an execution for irregularity, with costs 
has made the order as prayed, on condition that 
the defendant bring no action. — JBarUeitr, SHn- 
aon, Law Rep. 1 C. P. 488. 

See Appeal; Award; iMTXiiPLBADn ; Iir- 

TKRROGATOaiES. 

Practice nr Equity. — See Equity Praotiox. 
Presoriptiox. — See Watxrcoursb, 1. 
Principal and Acixnt. 

1. The defendant authorized an insurance 
broker at L. to underwrite policies in his name, 
not exceeding £100 on any one risk. The bro- 
ker, without defendant's knowledge, underwrote 
a poUcy for the plaintiff for £160. The plain- 
tiff did not know the limitation on the broker's 
authority ; but it is notorious in L. that there 
is, in nearly all cases, a limit of some sort im- 
posed on brokers which is not disclosed to third 
persons. In an action on the policy, held, that 
the defendant was not liable even to the extent 
of £100.— iS^inei v. JSwing, Law Rep. 1 Ex. 820. 

2. A trader doing business as M. A Go. 
ordered goods of the plidntiff, and before their 
delivery executed a composition deed, of which 
the defendants were ini^tors. The plainUff 
afterwards wrote to the debtor, informing him 
that the goods were ready for delivery; and 
the defendants replied, requesting him to send 
the goods, and signing for M. A Co. The goods 
were aent^ but not paid for. The deed allowed 
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the debtor to carry on his basinesa for six 
months, under control of the inspectors, who 
had power to put ah end to the deed, and who 
were to receive all the proceeds, pay current 
expenses, and ont of the surplus pay dividends 
to the creditors, but who had no share in the 
profits, and no power to manage the business to 
the exclusion of the debtor. Hdd, that the 
defendants were not liable as principals, and 
that the plaintiff must look for payment to the 
firm of M. & Co., and to the trust in the deed 
for payment of current expenses. — Redpaih v. 
Whig, Law Rep. 1 Ex 885. 
See Labobnt ; Master aM) Sbrvaet. 
PaoDUonoN of DoomfCNTS. 

1. The creditor of a debtor who had made a 
registered deed, not passing any property, but 
containing a covenant to pay debts by instal- 
ments, is entitled to an order for another credi- 
tor to produce a mortgage deed which he holds 
on property of the debtor.— /» re Marks* Tnui 
Deed, Law Rep. 1 Ch. 429. 

2. To an order for production of documents, 
directors are bound to give all information in 
their power as to documents in the possession 
of their company, though not in their own ex- 
clusive possd8sion.^C?incA v. Firumctai Corpo- 
ration. Law Rep. 2 Eq. 271. 

8. The state of the originals of engineering 
plans being material in a cause, and the defen- 
dant deposing that he had no engineering 
knowledge, and that an inspection of the plans 
would be useless to him without the aid of an 
engineer, the order for their production was 
extended to the defendant's surveyor. — Swansea 
VaU Railieay Co, y. Budd, Law Rep. 2 Eq. 274. 
Paoximatx Cause. 

On the trial of an action for a reward oflered 
by the defendant " to any person who will give 
such information as shall lead to the apprehen- 
sion and conviction of the thieves ** who had 
stolen watches and Jewellery from his shop, it 
appeared that about a week after the thef^ R. 
having brought one of the stolen watches to the 
plaintiff's shop, the plaintiff gave information, 
and R. was apprehended the same day ; that 
after two or three days, R., being in custody, 
told where some of the thieves would be found ; 
that there they were apprehended a week after- 
wards ; that they were subsequently convicted 
of the theft, and that R. was convicted as re- 
ceiver. Held (by Mellor and Shee, JJ. ; Black- 
bum, J., doubting), that the judge had properly 
lefl the evidence to the Jury, pointing out the 
remoteness of the information ; and that a ver- 
dict for the plaintiff ought not to be set aside. — 
lamo' y. Walker, Law Rep. 1 Q. B. 641. 



Quo Warranto. 

A person is disqualified from being relator of 
a quo warranto against one who has been elected 
to an office on the ground tlmt, the voting 
papers being blank, the election was void, if 
said person has himself voted with a blank 
voting paper at the election in question, and 
also at pluvious elections, and has been himself 
previously so elected. — Th/e Qween v. Lofihause, 
Law Rep. 1 Q.B. 488. 

Railwat.— 5fe« Bills and Xotes, 9 ; Carrier ; Con- 
tract, 8. 

Revocation of Will. — See Will. 

Sale of Goods. 

If, after delivery, but while the purchaser 
is in default, the vendor takes the property 
from the purchaser's possesion, and resells it, 
the purchaser may maintain trover, but cannot 
regard the contract as rescinded, so as to reco- 
ver back a deposit, or resist paying any balance 
still dae. — Page v. Cowaajee Bitdjee, Law Rep. 

1 P. C. 127. 
Separate Estate. 

1. Property settled to the separate nsc of a 
married woman for life, with a power to appoint 
the reversion by deed or will, which she exer- 
cises by will, is not liable after her death to the 
payment of her debts. 

Sembh, the separate property of a married 
woman is not liable after her death to her 
general engagements. — ShaJUoek y. SkaUoek, 
Law Rep. 2 £q. 182. 

2. A testator smaed of tmst estate, after recit- 
ing that he was or might be seised or entitled 
to real and personal estate, devised all his said 
real and personal estate to H. (a feme §oU), her 
heirs, executors, administrators and assigns, for 
her and thdr own sole and absolute nse and 
benefit. Hdd, that the devise to H. included 
the trust estate, but that it was not made sepa- 
rate estate ; and that on her marriage her hus- 
band became trustee. — Lewie v. Mathews, Law 
Rep. 2 Eq. 177. 

SxavANT.— iSd0 Master and Servant. 

Service of Prooess. 

The court of chancery has. ttnder general 
orders, jurisdiction to oTder service of prooess 
abroad. — Dr^tmmond v. Drummond, Law Rep. 

2 Eq. 836. 

Sheriff. — Bee Esoapb; Kegligenob, 8. 
Smp.-^iSfee Negligence; Collision; Freigbt; In- 
surance, 2-4. 
Slander. — See Interrogatories, 2 ; Libel. 
Solicitor. 

1. Tf the partner of a bankrupt trading firm 
was also one of a firm of solicitors, whom the 
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trading finn bad employed in the conduct of 
suits pending at the time of bankruptcy, the 
assignees in bankruptcy are not entitled to a 
deUvery up to them of the papers in the solici- 
tor's possession, subject to their existing lien. — 
Jn re Moss, Law Rep. 2 Eq. 845. 

2. The 28 <b 24 Yict c. 127, § 10, provides, 
that no one articled to an attorney shall hold 
any office, or engage in any employment what- 
ever, other than the employment of clerk to 
such attorney. ffM, that an articled clerk 
had not violated this provision by having been 
steward of a manor in which Us family and 
himself were interested, the duties being per- 
formed by a deputy (with whom he divided the 
fees), and the derk having thrice only, during 
two or three years, with his principal's consent, 
absented hiniaelf to hold courts. — In r$ Ptppn- 
com. Law Rep. 1 G. P. 478. 
8ee YsxDoa and Pueohasxr, 2. 

SPEcmo PEftro&MAxcE. — See Damages, 8 ; Injunc- 
tion ; YEXDoa AND Pubchaseb, 8-6. 

Stattttb of Fbauds. — See Feadds, Statute of. 

Statute of Lucitations.-*^ Limitations, Sta- 
TUTB &p. 

Stoppage in Teansztu. 
On July 12th, W, sold P. eleven skips of cotton 
twist, then lying at the defendants' station at S., 
to be delivered for P. at B. station. Three of 
the skips were delivered on July 22nd, but P.> 
objeotiDg to the weight and quality, declined to 
take any more. On August 17th, four more 
were sent to B. station, and an invoice of the 
eight sent to P., with word that foar had been 
forwarded, and that the other four were at S. 
station, waiting his orders. P. immediately 
returned the Invoice, and wrote to W. declining 
to take any more. On September Ist, W. Bent 
an order to S. station, for the defendants to 
deliver the remaining four skips to P. These 
were accordingly forwarded to B. station, and 
taken by P.'s carman to his mill, but were 
immediately returned by P.'s orders, and the 
whole eight sent back by him to S. station, to 
the order of W. They were again returned by 
"W. to B. station ; but, P. refusing to have any- 
thing to do with them, they remained there till 
P.'s bankruptcy on October 19th, when W. 
claimed them. Hetd, on a special case, stated 
in an action of trover by P.'s assignee against 
the defendants, in which the court were to draw 
inferences of fact,Hhat W. had a right of stop- 
page in transitu, — Bolton v. Lancashire and 
Yorkshire Railway Co., Law Rep. 1 C. P. 431. 

SuppoKT. — See Easement. 

Surety — See Bono. • 



SuEVrVOESHIP. 

The word " survive," in a will, imports that 
the person who is to survive must be living 
at the time of the event he is to survive. There- 
fore, a gift over in default of children, or remo- 
ter issue of A., who should survive A, is not 
void for remoteness. — Qee v. Lidded, Law Rep. 
2 £q. 841. 

Bee Will, 6. 
Taxes. 

The exemption in 88 Geo. III., a 5, § 25, 
rendered perpetual by 88 Geo. III., c. 60, § 1), 
from land tax of " any hospital," applies only 
to institutions existing when the act was made 
perpetual; and land previously chargeable is 
not exempted by becoming crown property.—* 
Colchester v. Kewney, Law Rep. 1 Ex. 868. 

Tenant in Tail. — See Devise, 8. 
Tender. 

An ofiEer to pay under protest is a good ten- 
der. — SecU y. Uxbridge di Eiekmanaworth Mail- 
way Co,, Law Rep. 1 G. P. 696. 
SeeDvnsm, 
Trusts and Trustees. 

1. By a post-nuptial setUement, land was con- 
veyed to trustees on trust to pay the rents to 
W. and his wife during their lives, and, on the 
death of the survivor, to sell and divide the 
proceeds amongst all and every the children of 
W., in such shares and proportions as he should 
by will appoint. There were seven children 
living at the date of the settlement, one of whom 
died before W., who died without executing the 
power, ffeld, that the property was vested in 
all the children liable to be divested by the 
execution of the power, and that the represen- 
tatives of the deceased chUd were entiUed to 
his share. — Lambert v. Thwaites, Law Rep. 2 
Eq. 151. 

2. An order by the master of the rolls, ap- 
pointing as trustee, under a will, a person of 
unexceptionable capadty and character, was 
dischaiged on the ground that his appointment 
would be contrary to the wishes of the testator 
as deduced from the will, and that he was pro- 
posed for and has accepted the office with a 
view of acting in the interests of some only of 
the objects of the trust, and not as an indepen- 
dent trustee for the benefit of them all; and 
the purchase of such proposal and acceptance 
of the trust may be proved by facts which have 
occurred since tlie date of the order.— in re 
Tempest, Law Rep. 1 Oh. 486. 

See Separate Estats, 2 ; yBNiK>R ahd Pur- 

CBASBR, 2. 
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Turnpike. 

A., a contractor for Bupplying forage to the 
army, delivered to 6. hay to be carried to a 
gOTeroment store, in performance of A.'8 con- 
tract, by the terms of which the commissary 
bad a right to reject it on its arrival, if of infe- 
rior quality. Hdd, that the waggon in which 
B. conveyed the hay was within 8 Geo. lY. c 
126, § 82, exempting from toll any waggon 
conveying commissariat stores for the use of 



YSITDOR AND PURGKASRR. 

1. On a sale by the court of real estate vested 



the payment of interest during her life. He 
moved to a larger house, and they lived toge- 
ther for some time. She afterwards ceased to 
live with him, and agreed to sell the estate to a 
purchaser, who filed a bill against aunt and 
nephew for specific performance. Hdd^ that 
the nephew's covenant and his expenses incur, 
red on the faith of the,settlement were severally 
sufficient to support the settlement as made for 
value, and not voluntary. SembU, that, bad 



the army. — London A S. W, JiaUway Ok v. A^^^* settlement been voluntary, and so void 
JUevet, Law Rep. 1 C. P. 680. ^ ^*^ against a purchaser, the nephew would have 

been a proper party, but could have made oat 

no claim to the purchase-money.— IbiofiMfMl v. 

JhUr, Law Rep. 1 Ch. 446. 
6. A purchaser of land contracted to pay 

interest on the purchase-money at four per cent. 



in trustees, whose receipt was declared to be a 
good discharge, in order to divide the proceeds 
among the beneficiaries, the beneficiaries are 
not bound to covenant for title. — CoUreU v. 
CoUreil, Law Rep. 2 £q. 880. 

2. A., one of three trustees, assigned lease- 
hold property held jointly by them to a pur- 
chaser, forging the signatures of his co-trus- 
tees. A. was a solicitor, and acted for the pur- 
chaser. Held, that circumstances affected the 
purchaser with notice of some trust, and also 
that he had constructive notice through the 
knowledge of A. ; and further, that he had the 
legal interest in one-third, but no beneficial 
interest, and a re-conveyance was ordered. — 
Bounot V. Savage, Law Rep. 2 Eq. 1S4. 

8. The mere assertion by the vendor that he 
has a good title, on the faith of which the pur- 
chaser relies, is not necessarily such a misre- 
presentaUon as precludes the vendor's enforcing 
the contract— Zrum« v. Foeock, Law Rep. 1 Ch. 
879. 

4. The plaintiff agreed to sell the defendant 
all his estate, right and interest in eertain 
lands, the plaintiff to produce a title from B. 
(the last owner) to himself. The defendant 
knew that B. was one of four supposed owners, 
and was anxious to buy his title, in order to get 
rid of his opposition to a bill in Parliament. 
Heid, that the defendant could not show, aiiunde, 
that B. had no title, and that specific perfor- 
mance should be decreed. — ffttme v. Foeoek, 
Law Rep. 1 Ch. 879. 

6. A woman, entitled in fee to a mortgaged 
estate, proposed to her nephew that she should 
live with him, and that he should move to a 
larger house for the purpose, she contributing 
a yearly sum towards the housekeeping. The 
nephew agreed, if she would settle the estate, 
limiting it to him after her death. She agreed, 
and a settlement was accordingly made, by 
which the nephew covenanted to indemnify her 
from all liability under the mortgage, except 



from the time of taking possession till the day 
appointed for the payment ; alter that day at 
five per cent, if the money should not then be 
paid; and after six montiis from that day at 
eight per cent, with a proviso that this should 
not give the purchaser the right to delay pay- 
ment on paying such higher interest The pur- 
chaser took possession, but the purchase was 
not completed for several years, though the 
delay was not caused by misoondaet or negli- 
gence of the vendor. Seld, that the stipolation 
for paying higher interest was not a penalty to 
secure punctual payment, but a separate and 
distinct contract^ which the purchaser was 
bound to perform. — Herbert v. Saliibwy A 
YeotfU Raflway Co., Law Rep. 2 Sq. 221. 
Bee CoNTRAOT, 1. 

VxNUR, Chanob of. — See Practice, 1. 

YxsTXD Intxrkst. 

1. The testator devised real estate to his 
widow for life, and after her death directed the 
executors to sell, and divide the proceeds 
equally between his children, the shares of his 
sons to be vested in them respectively when 
they attained twenty-one, and the shares of the 
daughters to be vested interests when they 
attained twenty-one or were married. During 
the minorities of the children, their shares were 
to be invested and applied for their maintenance. 
If one or more of the children should die, leav- 
ing issue, " before the share of each child or 
children shall become due and payable," the 
share was to be equally divided " amongst all 
the issue of such child or children, when such 
issue shall attidn twenty-one," the interest of 
such child's share to l>e applied for the main- 
tenance of such issue during minority. A 
daughter of the testator married and died in 
the widow's lifetime, leaving an infant child, 
and having assigned her share. Held, that the 
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words **dae and payable" did not postpone 
the resting of the share till the widow's death ; 
and that the daughter's assignee, and not her 
child, was entitled.^i^(m(2Aam y. WUlimna, Law 
Rep. 2 £q. 896. 

2. Testator made a beqnest in trust to pay 
the proceeds to his widow for life, and after her 
death to divide the capital between A., B., C. 
and D. ; and, in caae any of them shonld die in 
his lifetime, and before they should haye re- 
oeiyed any benefit from the aforesaid bequest, 
the share of the one so dying should be divided 
among his children. A. suryiyed the testator, 
but died in the lifetime of the widow. SeUi, 
that "and" oould not be read " or," and that 
A.'s share was vested and passed under his 
mH—Kirisbride^M Tnuta, Law Rep. 2 Eq. 400- 

3. liCgacy to A., and in case of his death 
before the same shall be actually paid or paya- 
ble to him, then to trustees for his children at 
twenty-one ; and in case no child of A. should 
acquire a vested interest, then over. Testator 
appointed his widow and A. executors, and both 
proyed ; but A. died three months after testa- 
tor, before the legacy was paid, leaving a child 
who died an infant. Held, that the gift over 
took effect. — Whitman v. AUken, Law Rep, 2 
Eq 414. 

VoLONTART CojfVEYAXCE. — See Vkndob and Pub- 
chaser, 5. 

Warranty. 

The following warranty, "June 5, Mr. C. 
bought of 6. 6. a horse for £90, warranted 
sound. G. G." " Warranted sound for one 
month. G. G." continues in force only one 
month; and the purchaser must complain of 
unsoundness within a month of the sale.— CAa/v 
man v. OwytKer, Law Rep. 1 Q. B. 463. 

See Frauds, Statute of; Nsgugknce, 3; 
Stoppage in Transitu. 

Watsrooursb. 

1. A mine had, from before the time of living 
memory, been worked by tin-bounders, aooord* 
ing to the custom of Cornwall, which enables 
any one to mark out a piece of waste ground, 
the owner of which does not choose to work 

. the mines under it, and work them without the 
owner's consent, yielding to him a share of the 
proceeds. The bounders had, from before the 
time of living memory, used for their works the 
water of an artificial waterooorse arising on the 
land of another person. The bounders aban- 
doned the mine in 1856, stnoe which the owners 
had been in possession. HeU, on a bill by the 
owners, that the diversion of the wateroourse 
by the owner of the land, in which it rose 
ought to be rettndnod, though there was no 



privity of estate between the owners and the 
bounders; for that it ought to be presumed 
that a right to use the water had been acquired 
by arrangement with the owners of the mine, 
as well as with the bounders. — Ivinuy v. Siocker, 
Law Rep. 1 Ch. 390. 

2. In Scotland, an encroachment by a build- 
ing on the bed of a running stream may be 
enjoined at the suit of the opposite riparian 
proprietor, without hU proviog that he has 
sustained or is likely to sustain damage. — 
£ick«U V. MorrtM, Law Hep. 1 U. L. Sa 47. 

WiLU 

1. Two wills being propounded, one dated 
1855, and one dated 1858, neither being ambi- 
guous on its £aoe, parol evidence was admitted 
to prove that the former was really executed in 
1805.— i2e/e^ v. JUf^U, Law Rep. 1 P. <k D. 189. 

2. The witnesses to a will saw the testator 
writing something on the will before they 
signed, but did not see what he wrote, and did 
not know it was a will When they signed, 
they did not see the attestation cUuse, which 
cotttuned the testator^s signature, or any of the 
writing on the will, as the testator concealed it 
by holding a piece of paper over it. There was 
a full attestation clause in the testator's hand- 
writing. Beidf that^ as the witnesses had seen 
the testator write what the court presumed to 
be his signature, the attestation was sufficient. — 
Smith Y, Smith, Law Rep. 1 P. <k D. 143. 

8. A will contained a reference to executors 
" hereinafter named," but did not appoint exe- 
cutors. A clause appointing executors was 
written immediately under the testator's signa- 
ture. Held, that this reference was not such a 
reference to the clause appointing executors as 
to incorporate it, or to justify the admission of 
parol evidence, that it was written before the 
will was signed.— 'G'oodf of DaUow, Law Rep. 1 
P. <k D. 189. 

4. A testator gave the income of property to 
" my wife A.," and the residue to " my step 
daughter S.," A.'s daughter. A. had a husband 
living at the time of the marriage ceremony 
with the testator, as she then knew, and also at 
the time of the testator^a death. Htid, that the 
gift to A. was void, but the gift to S. was valid. 
— TFa/ArtJMon v. Joughin, Law Rep. 2 £q. 319. 

5. Testator gave his residue among his 
nephews and nieces living at his death, and by 
a codicil ^ve £100 to a grandnephew (his exe- 
cutor), whom he called his nephew. By a 
second codicil, he declared that the XI 00 was 
given him in addition to the share of residue 
given him by the will, and that he should first 
receiye the £100, and then the share of residue. 
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Hdd, that all grandnephews and grandnieces 
liying at testator's death were induded in the 
gift.— irMt& T. Briskno, Law Rep. 2 £q. 888. 

6. Testator gave a fund of realty and per- 
sonalty, after proTision made for debts, testa- 
mentary and faneral expenses, and the legacies 
and annuities before directed, on troat, to 
divide the same eqaally between his nephews. 
He then directed that the property giren to his 
nephews should, on their decease, severally, be 
divided equally between such of their children 
as might survive them; and added, "and if 
either or any of my nephews die before me, or 
before they shall have actually received what 
Is to go to them under this will, their share 
shall be divided equally between their children, 
and, in default of children, equally between my 
surviving nephews. Meld, that all nephews 
who survived the testator took absolutely, and 
that the limitation over on death, before actu- 
ally receiving, was Inoperative in law, but 
might be used to explain the testator's inten- 
tion.— iTorfifa V. Martin, Law Rep. 2 £q. 404. 

7. One who had bought a leasehold interest, 
which was assigned to him, and afterwards the 
reversion in fee, which was conveyed to a trus- 
tee for himself, subject to the lease, made the 
following will : " I appoint my wife my admin- 
istrator; I give and bequeath to my said wife 
the whole of my personal property, estate and 
effects, of every and whatsoever kind they may 
be." Bdd, that the term passed under the wil] 
as a term in gpross, and not attendant on the 
inheritanoe, but that the reversion did not pass. 
—Bdanejf v. BdwMy, Law Rep. 2 £q. 210. 

8. A. bequeathed farming stock which should 
be in his possession at his death. He became 
insane, and so remained till he ^ed. Two years 
before his death, the legatee and his mother, 
who were named executor and exeootrix^ con- 
verted the stock into money, which they dope- 
sited in their own and a third person's name at 
A bank, where it remained till after A.'s death. 
Hdd, that there had been no ademption, and the 
tpeoifio legatee was entitled. — Jenkha v. Jbtiet, 
Law Rep. 2 £q. 828. 

9. Bequest by a single woman, who had gone 
through the ceremony of marriage with her 
deceased sister's husband, to her children, 
" legitimate or otherwise." One child was bom 
before the date of the will, and several after. 
EM, that the child born before the date of the 
will took the whole bequest, to the exohiiloB of 
those bora after.— JBoiMrlA v. iftttt. Law Rep. 
2 Eq. 889. 

10. Devise of real eeUte " to my friends," 
A, B. and C, on certain trusts. Bequest of 



stock to A., B. and C, " my executors herein 
after named," in trust for M. for life, and then 
to A., B. and C. in equal shares, " for their own 
respective absolute use and benefit." Further 
legacy of £200 " to each of my executors,'* as 
an additional acknowledgment" of trouble in 
execution of wUl. Appointment of A., B. and 
C. executors. Held, that A., who had never 
acted as executor and trustee, was not entitled 
to share in the bequest of stock. — Stamif ▼. 
Wainey, Law Rep. 2 £q. 418. 

11. Testator bequeathed life annuities and 
I^ades of money and stock to persons, and 
legacies of stock to charities, and directed the 
residue, after payment of debts, annuities, and 
the pecuniary legacies thereinbefore given, to 
be accumulated for a certain term, and then 
divided among the several persons taking pecu- 
niary legacies (including legacies of stock) 
under his will, or any codicil thereto, in pro- 
portion to their original legacies, the legacies 
of stock being for that purpose estimated at 
par. He also directed, that, as part of his 
estate might not be legally applicable to satisfy 
bequests to charities, the assets should be mar- 
shalled, so that such of the legacies thereby 
bequeathed as were given to charities might be 
paid exclusively out of funds legally so appli- 
cable. 

The mill contained a clause excluding annui- 
ties from participation : this clause was struck 
through with a pen, and the cancellation at- 
tested by a codicil in the fiiargin, in ordinary 
testamentary form. 

Held, that, though the ordinary rnle is, in the 
absence of evidence of contrary intention, to 
include annuities in "legacies," yet that here 
was sufficient evidence of intention to exclude 
annuities, and that the cancellation of the above- 
mentioned clause did not point to any altera- 
tion of intention, or admit the operation of the 
ordinary rule; and held, further, that the mar- 
shalling in favor of charities should be extend- 
ed to the gifts of residue as well as to the orfgi- 
nal legacies. — Oadtin v. Roger; Law Rep. 2 
Sq. 284. 

12. If the penon liable to pay a legacy is the 
person entitled to receive it, no question can 
arise under the Statute of Limitation. — iKnns 
V. iVteo2f, Law Rep. 2 Eq. 266. 

18. A legacy to an infant domiciled abroad 
may be paid when the infant comes of age by 
the law of England, or of the domidl, which- 
ever first happens. In the mean time, it must 
be dealt with in the usual way, as an in&nt'a 
l^S^oy ; though, by the law of the domicil, the 
infant's guardian is entitied to receive it — 
HeBnumn'M WiU, Law Rep. 2 Sq* 868. 
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14. A testator owned two maoiifactories, one 
on the west, and another (worth jialf as much) 
on the east side of H. street, which had been 
for the thirty years previous to his death jointly 
occupied and used by his tenants at a single 
rent for the same manufacture, but which, with 
certalD alterations, could be used separatdy. 
By will he devised all his real csi ate to trustees 
for sale, and by codicil devised his ** messuages, 
manufactory, Ac, on the west side of H. street, 
in the occupation of R. and A. and others, to- 
together with all rights and appurtenances to 
them belonging," to A. and W. R. and A. 
then occupied both manufactories. Edd, that 
the manufactory on the east side did not pass, 
under the devise. — Smith y. Ridgway, Law Rep. 
1 £2. 381. 

^ 15. A will made before the Wills Act was to 
this eflfect : " As touching my worldly estate, I 
give and bequeath to my wife, who 1 likewise 
make sole executrix, all my lands and tene- 
ments, by her freely to be possessed and en- 
joyed, together with all my bouses and house- 
hold goods, deeds and moveable effects ; all my 
children to be educated and settled in business 
according to my wife's discretion." Hdd, that 
the wife took the fee of the real es\AtA,—lloyd 
v. Jackson, law Rep. 1 Q. B. 571. 

16. A testator devised real estate "to A., 
and after his death to his sons in tail ; and in 
the event of his or their death without sous, 
then I leave the said estates to B., and, after 
his death, to his sons, beginning with the elder." 
On the prayer of the guardians of the two infant 
sons of A.,' asking directions concerning the 
application of the rents, Juld, that the two sons 
took estates in tail male iu remainder. Quare, 
whether they took as joint tenants for life, with 
several limitations in tail, or as tenants in com- 
mon.— i?e Windt y. J}^ WiiuU, L. Rep. 1 H. L. 87. 

17. Testatrix, being joint heiress with her 
two sisters of certain tithes, gave to her sisters 
her third part, to be equally divided between 
them, and to be held by and subject to the same 
conditions by which they held the other two 
parts. At the date of the will, both sisters 
were married, and the shares of the tithes of 
each had been put into their marriage settle- 
ments. Htid, that the sisters were entitled to 
a moiety of the third on the trusts declared by 
their respectlTe marriage settlementB of their 
original shares.- Oit^r.Ord, Law Rep. 2 £q. 898. 

18. A will made by a woman previous to her 
second marriage, under a power cont^oed in a 
settlement made in contemplation of her first 
marriage, may be revoked by another will 
during her second noarriai^, though no power 



of revocation was reserved by the settlement, 
and no settlement was made on the second 
marriage, — Hawkiley v. Barrow, Law Rep. 1 
P. A l>. 147. 

1 9. A clause in a will, excluding representa- 
tives of legatees who might die before the 
period of distribution, was struck through with 
a pen, and the cancellation attested by a codicil 
in the margin, in oi"di.nary testamentary form. 
Held, that the representatives of a legatee, who 
had attested the cancellation, and had died 
before the period of distribution, were excluded, 
under 1 Vict. c. 26, § Xb.^GaiskiHV. Rogern, 
Law Rep. 2 £q. 284. 

Bee ADMCfTSTEATION ; EXECLTOR ; POWBB, 2, 3 » 

Sbpabatb Estate, 2 ; Survivorship; Vested 
Interest. 
Witness. 

Opposite the seal of a company, attached to 
^ a bill of sale, were the names of two of the 
directors, purporting to sign as such. The 
secretary gave evidence that '* it was usual to 
affix the seal in the presence of the board, and 
for two directors to attest it." Held, that the 
directors were not " attesting witnesses," within 
the 17 «fe 18 Vict c. 36, and that, therefore, 
their residences and description need not be 
stated in the affidavit accompanying the bill of 
sale.— iS/i^art v. Jacch, Law Rep. 1 C. P. 518. 

See Coif. TO Ezamixe Witnesses ; Will, 2, 1 9. 
Words, Construction of. 

" And,^* — See Vested Interest, 2. 

" Due and payable" — See Vested Interest, 1. 

" A<afo."-See Will, 7, 16. 

" Heirs of the body.** — See Power, 2. 

"iV<?pAw."— See Will, 5. 

•' Particular average" — ^See Insurance, 8. 

" at^p-daugkter:*'''^^ Will, 4. 

'**8urviue" — See BuRvivoRSHn', 1. 

"Mfe."— SeeWiLL, 4. 

GENERAL CORRESPONDENCE. 

Exidence of totfe against husband. 
To the Editors of the Law Journal. 
Gentlbuen, — There haye been some con- 
flicting deciaioQS by the judges of the Superior 
Courts at Nisi Prius, respecting the competency 
of a wife to give evidence against her husband. 
Referring you to the 6th section of chapter 82 
of 22 Victoria, Con. Stat. U. C, page 402, I 
request you to mark the wording. It enacts 
that *^ This act shall not render eompeUni^ or 
authorise or permit any party to any suit, AC, 
or the husband or toife of such party, to be 
called as a witness on behalf of such party ; 
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but iueh party may, in any civil proceeding, 
be called and examined as a witness in any suit 
or action at the instance of the oppoHte party : 
Provided always, that the wife of the party to 
any suit or proceeding named in the record, 
shall not be liable to be examined as a witness 
at the instance of the opponte partf.^' 

The question is, can a brother, who has 
supported a wife and her child, who have 
been inhumanly driven by her husband from 
his home, when only a few days out of her 
confinement, call upon the wife to prove the 
board, lodging, necessaries, &c., furnished to 
her daring a period of two years, in which her 
husband has deserted her by removing to a 
foreign country? The late Chief Justice 
McLean held that she was competent, if to 
dispaed; that she was not liable to be exa- 
mined, if she objected. There has been a 
contrary decision given since then. Pray 
which decision is right? I have only to 
remark that the wife may be the only person 
able to prove the expulsion from her hus- 
band*s house, and the amount furnished her. 
Being married, she cannot bind herself (she 
may bind her husband) for necessaries. She 
is not named in the record; she cannot be 
said to be " a person ** in whose immediate 
or individual behalf the action is brought It 
is brought in behalf of her brother, to whom 
she is in no way l^;ally liable. I am, &&, 

QUBSnONBB. 



[We touched upon this subject in the last 
number of the Local Courts Oautte; but as 
the views of the learned gentleman who writes 
are not, we understand, entirely in accordance 
with views we have expressed, we shall endea- 
vour to return to the subject next month. — 
Eds. L. J. 

REVIEW, 

On Parliambhtart Governmbkt ix England ; 
m ORIGIN, dbvelopmbnt, and practical 
OPiRAnoH. By Alpheus Todd. Librarian 
of the L^slativo Assembly of Canada. In 
two volumes. Vol. L London : Longmans, 
Green k Co., 1867. $4 50. 
The Dominion of Canada is, we all hope and 
most of us think, '* equal to the occasion.*' 
She possesses eminent statesmen, at whose 
head, it may not be going out of our way to 
boast, is one of our cloth. Judges we have had 
and still have, whose industry, talents and un- 
blemished integrity, are an omen of good for 



the future. Others we have, who in various 
ways have, i^d yet will leave a worthy name 
on the page of history. But in a country 
whose existence as a nation can scarcely eyen 
yet be said to have commenced, and where 
life is so active, with so few opportunities for 
men, even with a taste for letters, to follow 
the bent of their talent or inclinations, it 
might naturally be thought that it would be 
difficult to find a person who could attain to 
eminence in the study of such a profound sub- 
ject as that treated of in the volume before us. 

Many men might in the position of Mr. Todd 
as Librarian of the Legislative Assembly of 
Canada, be as courteous and as attentive to 
his duties as he is (though even this may be 
questioned), but few, we venture to say, 
would improve the occasion with his diligence 
and devotion, and fewer still could with equal 
talent give to the world the result of such 
research and thought as he has displayed. 

In the preface, the author gives an explana- 
tion of the *' attempt by a resident in a distant 
colony to expound the system of parliamen- 
tary government as administered in the mother 
country." An explanation only useful, we 
should imagine, for the purpose of disarming 
that very liberal portion of the British public 
who think that nothing is good that is not 
English. 

More than twenty-five years ago, prior to 
the appearance of May's " Usages of Parlia- 
ment,^* Mr. Todd published a manual of par- 
liamentary practice for the use of the Legisla- 
ture, which was received with much favour by 
the Canadian Parliament, and was formally 
adopted for the use of members, and the cost 
of its production defrayed out of the public 
funds. In the same year, the principle of 
responsible government was first applied to 
our colonial constitution. 

Being frequently applied to bv those engaged 
in carrying out this new and then untried 
scheme, as well as by his own addiction 
to parliamentary studies, he acquired a mass 
of mformation which proved of much utility 
in the settlement of many points arising 
out of responsible government; this more- 
over was not of a merely local or temporary 
character, but capable of general application. 
This led him eventually to write a treatise on 
the parliamentary government of Great Britain 
— ^which, as be says, whilst trenching as little 
as possible on ground occupied by former writ- 
ers, might supply information upon branches 
of constitutional knowledge hitherto over* 
looked, and give some account of the growth, 
development and present functions of the 
Cabinet Coun<nl, and the practical treatment 
of the questions involved in tba relations of 
the Crown and Parliament 

Our author is eminently conservative (using 
the word, of course, in its original and not in 
its political acceptation) in his views on these 
subjects, claiming that *' the great and increas- 
ing defect in all parliamentwy governments, 
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whether proTincial or imperial, is the weakness 
of executive authority,'* and that "any poli- 
tical system which is based upon the monar- 
chical principle, must concede to the chief ruler 
something more than mere ceremonial func- 
tions." An attentive perusal of that part of 
the work devoted to the royal prerogatiTe, will 
go ftr to convince the most skeptical that the 
soverdgn is really more than an ornamental 
appendSge to the state, and that the functions 
of the Grown have their appropriate sphere. 
These functions " are the more apt to be unap- 
preciated because ^eir most beneficial opera- 
tions are those which, whilst strictly consti- 
tutional, are hidden from the public eye.'* 

The first volume, which alone has yet been 
published, is complete in itself^ and is divided 
into five chapters : 

Chap. L — ^A general introduction. 
Chap. IL— Historical introduction, giving a 
review of the origin and progress of Parlia- 
mentary Government 

Chap. IIL — The constitutional annals of the 
administrations of England from 1782 to 1866, 
with a tabular statement of the Ministries 
during the same period, their appointment, 
retirement, &a 

Chap. IV. is devoted to the discussion of 
the constitutional position, powers, privileges 
and duties of the soverdgn, with a sketch of 
the character and public conduct of the four 
Qeoiges, William IV., Queen Victoria and the 
late Prince Oonsort 

Chap. V. treats of the Royal Prerogative in 
connection with Parliament 

It is impossible more than thus to give a famt 
outline of the subjects treated of in this vol- 
ume. Let it suflSce to say that they are of the 
most interesting nature, and that a variety of in- 
formation is given which can no where else be 
found collected and arranged in an analytical 
and methodical shape. References are given 
to the writings and speeches of the most emi- 
nent statesmen, historians, and writers on con- 
stitutional law, to establish the various views 
and propositions laid down by the author. 

We take at random some extracts from the 
volume, to show the style of the writer. In 
speaking of the constitutional position of the 
sovereign, he says : — 

" We have already seen that, in a svstem of 
parliamentary government, as it is adminittered 
in England, the personal will of the monarch can 
only find public ezpresaion through official chan- 
nels, or in the performance of acts of state which 
have been adinsed or agreed to by responsible 
ministers; and that the responsible servants of 
the crown are entitled to advise the sovereign in 
every Inatanee wherein the royal authority is to 
be exercised. In other words, the public antho- 
rity of the crown In England is ezerdsed only In 
acts of representation, or through the medium of 
ministers, who are respondble to Parliament for 
every public act of their sovereign, as well as for 
the general policy of the government which they 
have been eallea upon to admliilster. This has 
been termed the theory of Royal Impersonality. 



Bat the impersonality of the crown only extends 
to direct acts of government The sovereign re- 
tuns full discretionary powers for deliberating 
and determining upon every reeominendation 
which is tendercKl for the royal sanction by the 
ministers of the crown ; and, as every important 
act of administration must be submitted for the 
approval of the crown, the sovereign, in criticis- 
ing, confirming, or disallowing the same, is ena- 
bted to exercise an active and intelligent control 
over the government of the country. 

" In the fulfilment of the functions of royalty, 
much must always depend upon the capacity and 
personal character of the reigning monarch. It 
nas been well observed, by a sagacious political 
writer, that ' a wise and able sovereign can exer- 
cise in the councils which he necessarily shares 
whatever authority belongs to his character, to 
his judgment, and, in the course of years, to his 
unequalled experience. A Ufelong tenure of office 
ensuring an unintempted familiarity with public 
budness, gives a ktnff considerable advantage 
over even veteran min&ters ; and the undefinable 
influence of supreme rank is in itself a substantial 
basis of power.* But In order to discharge his 
functions ariffht, it is indispensable that the sove 
reign should be ready and willing to labour* 
zealously and unremittingly, in his high voca- 
tion : otherwise he will 1^ unable to cope with 
the multifarious and perplexing details of govern- 
ment, or to exercise that controlling power over- 
state affiiirs which properly appertains^to the 
crown. On the other hand, a sovereign who, 
from whatever cause, is indifferent to the exer- 
cise of his kingly functions, may neglect the 
administrative part of his duties, and, if he be 
served by competent ministers, the common- 
wealth wul sujBfor no Immediate damage. But, 
in such a case, the legitimate influence of the 
monarchical element in the constitution is im- 
paired, and is rendered liable to permanent de- 
privafeion.f Moreover, while a sovereign may 
forego the active control of the affiiirs of state 
without apparent public loss, provided his minis- 
ters are able and patriotic, the moment political 
power falls into the hands of self-seeking and 
unscrupulous men, the nation is deprived of the 
check which a vi^ant monarch alone can main- 
tain — a check no less valuable because unseen, 
but which may suffice, upon an emergency, to 
save the country from the effects of misgovem- 
ment. For the sovereign can always dismiss a 
ministry, and summon another to his oounolls, 
provided he does so, not for mere personal con- 
siderations, but for ressons of state policy, which 
the incoming administration can explain and jus- 
tify to the saHsfiction of Parliament This branch 
of the royal prerogative will hereafter engage 
our attention more rally." 

Oar anthor tfaoa oondndes his first volume : 

" We have now passed under review the prin- 
dpal preroMtlvea of the British crown, and nave 
endeavours to point out. In the light of prece- 
dent^ and with tbe help of recognized authority 
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in the interpretation of constitntional questions, 
the proper hmctione of pArliament in relsfcion 
thereto. We have shewn that the exercise <^ 
these prerogatives have been entmsted, by the 
usages of the Constitution, to the respondble 
ministers of the crowo^ to b» wielded in the 
king's Dame and behalf, for the interests of the 
state ; subject alwavs to the royal approval, and 
to the general sanction and control of Parliament. 
Parliament itself, we have seen, is one of the 
cotmclls of the crown, but a council of delibera> 
tion and advice, not a council of administration. 
Into the details of administration a parliamentary 
assembly is, essentially, unfit to enter; and any 
attempt to discharge such functions, under the 
specious pretext of reforming abuses, or of rec- 
tuyiog corrupt influences, would only lead to 
greater evils, and must inevitably result in the 
sway of a tyrannical and irresponsible democracy. 
' Instead of the function of governing, for which/ 
says Mill,{ ' such an assemoly is radically unfit, 
its proper office is to watch and control the 
government; to throw the light of publicity on 
its acts ; to compel a full exposition and justifi- 
cation of all of them which any one considers 
questionable , to censure them if found to merit 
condemnation ; and if the men who compose the 
government abuse their trust, or fulfil it in a 
manner which conflicts with the deliberate sense 
of the nation, to expel them from office' — or, 
rather, compel them to retire, by an unmistak- 
able expression of the will of Parliament. Instead 
of attenypting to decide upon matters of adminis- 
tration by its own vote, the proper duty of a 
representative assembly is ' to take care that the 
persons who have to decide them are the proper 
persons/ ' to see that those persons are honestly 
and intelligently chosen, and to interfere no fur- 
ther with them ; except by unlimited latitude of 
suggestion and criticism, and by applying or 
withholding the final seal of national aE8ent.|'' 

The second volume will be composed, we 
are told, of four chapters, as follows ; — I. The 
Cabinet Council ; its origin, modem develop- 
ment and present position in the English con- 
stitution. II. The several members of the 
Administration; their relative position and 
political functions. IIL The Administration 
in Parliament ; their conduct in public busi- 
ness, &c IV. Proceedings in Parliament 
against Judges for misconduct in office. We 
can well imagine, judging from the oontentsof 
the first volume, how interesting and instnic- 
tive the second will be, and we look fovward 
to its perusal with pleasure. It will not, how- 
ever, as we are informed, be published this 
year, as the announcement at the end of the 
first volume would seem to indicate. 

A glance at the apparently very complete 
Index, at the end of the first volume^ shows 
a vast store of interesting topics discussed 
by the learned and pains-taking author. The 
paper and printing are of the best desorip- 
tion, l^om the celebrated house of Longmans, 
Green & Co. 

X MiU, Hep. GoTt p. 104. 

I MUI. R«-p.Govt.pp.M,lO0- Tbe«boleeha)>t«r * On the 
Proper FuDctloot of liepraeotatlTe Bodict,' to dettnriBg of a 
careful study. 



We may mention ihhi this work has had a 
very flattering reception from the press in 
England. The London Globe, the London 
Canadian Neu>9y and that most bard-to-please 
periodical, ^<^ Satwrdaiy B^ew^ all notioe the 
volume most favorably. 

To conclude. Coming as it does at this 
particular juncture, the crisis of Canadian 
history, when parliamentary government must 
necessarily become of more importance than it 
has hithorto been, the infomuition to be de- 
rived from this book, and the sober-minded, 
soimd and thoroughly British views held and 
so well expressed by the author, will be of the 
greatest service; and we doubt not that it 
will command a very extensive sale, not only 
amongst those intimately connected with the 
machinery of government and legislation, but 
amongst all who have any desire, as all should 
have, to understand the theory and practice of 
that admirable form of government which we 
have inherited from our forefathers, and which 
we all hope to perpetuate in this Canada of 
ours. 



APPOINTMENTS TO OFFICE. 

NOTABIES PUSUO. 

CYAUS CARROLL, of the vUlage of Wrouter, Seq^ to tw 
a Notary Public for CpperCanada. (GaaMted Umy, U, iser.) 

ROBERT tflTCHELL, of Goelpb, Eaq., Attonwy^itt-Law, 
(of the firm of HcOaxry k Mitehell of that plaee,) to be a 
Notary Public for Upper Canada. (Quetted May 11, 1S67.) 

DAVID WILSON, of FannerBvine, bq , to be a Notary 
Public for Upper Canada. (Oaiatted May ap, im.) 
GQBONKB£. 

WILLIAM J. R0<, of BothweU, Ea«, M.D^ to be an 
iMocIate Coroner for the OouBty of Kent. (Gaaetted May 
26, 1M7.) 

TO CORRESPONDENTS. 

** QimBOiiBE"->u&dec '< General ConetpondtBea." 



How TO Abbivs AT A Ybbdict. — Colooel Myd- 
delton Biddulph, M.P., and the trustees of the 
Wem and Bronygarth-road not heing able to 
settle the amount of compensation for land 
amicably, the matter has been settled by a jary. 
And it would appear that the 12 gentlemen who 
composed the conclare were much ditided in their 
Dotions of the Talue of the coloners land, some 
considering that £75 was sufficient compensation, 
and others holding the opinion that £450 was 
not to much. After nearly two hours '* delibera- 
tion," the knotty point was decided by a stroke 
of goniuson the part of theforeman.who BCggested 
that each should put down on a slip of paper the 
amount he considered a just satisfaction to the 
claim, and when th^ had done so he would add 
up the twelTO sums and the diyision of the total 
by twelye should be the amount awarded. This 
proposal was heralded with delight, etery one 
would be represented in the decision, the idea 
was carried out, and Colonel Hyddelton Biddalph 
was awarded £165.— From the Oiwestry Advtr^ 
tUer, 
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JULY. 1867. 

THB DOMINION OF CANADA. 

It is not for infbrttation to the public, or as 
a matter interesting to the professioii, that we 
hail the first daj of July as a day to be re- 
membered by Canadians ; but it is right that 
we should so far go out of our usoid course 
as to chronicle an event which, however inter- 
esting at the present time^ is even more full 
of portent for the future. 

The Provinces of Canada, Nova Scotia, and 
New Brunswick, become on the 1st of July 
instant, by virtue of the Queen's Proclamation, 
dated the 29th March, 1867, ander the autho- 
rity of the Imperial Act of 80 Vic. fap. 8, sec^ 
3, one Dominion, under the name of Canada. 
What was formerly known as Upper Canada 
being now Ontario, and Lower Canada being 
styled Quebec; each of the four Provinces 
having a distinct local legisUture, with a 
general government for the Union. 

The Right Honorable Charles Stanley, 
Viscount Monck, and Baron Monck of Bally- 
trammon, was appointed by the Crown the 
Governor General of Canada ; and subor- 
dinate to him have been appointed, Major- 
General Henry William Stisted, C.B., Lieu- 
tenant-Governor of the Province of Ontario ; 
The Honorable Sir Narcisse Fortunat Bellean, 
Knight, Lieutenant-Governor of the Province 
of Quebec ; Lieutenant-General Sir William 
Fenwick Williams, Baronet of Kars, K.C.B., 
Lientenant-Govemor of the Province of Nova 
Scotia; Major-Gencral Charles Hastings Doyle, 
Lieutenant-Governor of the Province of New 
Brunswick. 



The appointment of the military command- 
os in Ontario, Nova Scotia and New Bruns- 
wick is provisional merely^ 

The Canada GautU of the 8rd instant also 
contains the designation of the ministerial 
offices, with the names of the persons ap- 
pointed to fill them who are all, moreover, 
members of the Queen's Privy Council for 
Canada, via. :— 

The Honorable Sir John Alexander Moc- 
donald, K.C.B., to be Minister of Justice and 
Attorney General ; The Honorable George 
Etienne Cart^er, C.B., to be Minister of Mili- 
lia; The Honorable Samuel Leonard Tilley, 
O.B., to be Minister of Customs; The Honor- 
able Alexander Tilloch Galt» C. B., to be 
Minister of Finance ; The H6norable William 
McDoqgall, C. B., to be Minister of Public 
Works ; The Honorable William Pearoe How- 
land, C.R, to be Minister of Internal Bevenue ; 
The Honorable Adams Qwr^ ArchRiald, to 
be Secretary of State for the Provinces ; The 
Honorable Adam Johnson Fergusson Blair, 
to be President of the Privy Council ; The 
Honorable Peter Mitchell, to be Minister of 
Marine and Fisheries ; The Honorable Alex- 
ander Campbell, to be Postmaster General; 
The Honorable J6an CharleS Chapais, to be 
Minister of Agriculture; The Honorable Hector 
Louis Langevin, to be Secretary of State of 
Canada; The Honorable Edward Kenny, to 
be Receiver General. 

The Executive Councils of Ontario and of 
Quebec are to be composed of such persons as 
the Lieutenant-Governors may think fit; and 
in the first instance of the following officers, 
namely — the Attorney General, the Secretary 
and Registrar of the Province, the Treasurer 
of the Province, the Commissioner of Crown 
Lands, the Commissioner of Agriculture and 
Public Works, with, in Quebec, the Speaker 
of the Legislative Council and the Solicitor 
General. 

The Constitution of the Executive autho. 
rity in each of the Provinces of Nova Scotia 
and New Brunswick is, subject to the pro- 
visions of this Act, to continue as it existed 
at the Union, until altered under the authority 
of tills Aet 

Lord Monck was sworn in at Ottawa on 
the Ist of July, by Chief Justice Draper 
assisted by Chief Justice Richards, Mr. Justice 
Hagarty, and Mr. Justice John Wilson, from 
the Province of Ontario, and Judge Mondelet, 



170— Vol. IIL, N. S.] 



LAW JOURNAL. 



[July, 1867. 



The Doiamoii or Canada — New Queen's Counsel. 



from the Proyince of Quebec; and General 
Stisted was, on the 6th July, at OsgoodeHall, 
Toronto, sworn in as Lieutenant-Governor of 
Ontario, by the Chancellor, under a commis- 
sion directed to him and the two Vice-chan- 
cellors. 

The judicature of the Dominion is settled 
by sections 96 to 101, inclusive of the Act 
referred to, which are as follows : 

" 96. The Governor General shall appoint the 
Judges of the Superior, District, and County 
Courts in each Province, except those of the 
Courts of Probate in Nova Scotia and New 
Brunswick. 

97. Until the laws relative to property and 
Civil Rights in Ontario, Nova Scotia, and New 
Brunswick, and the Procedure of the Courts in 
those Provinces, are made uniform, the Judges 
of the Courts of those Provinces appointed by the 
Governor General shall be selected from the re- 
spective Bars of those Provinces. 

98. The Judges of the Courts of Qnebeo, shall 
be selected from the Bar of that Province. 

99. The Judges of the Superior Courts shall 
hold office during good behaviour, but shall be 
removable by the Governor General on Address 
of the Senate and House of Conmions. 

100. The salaries, allowances, and pensions of 
the Judges of the Superior, District, and County 
Courts (except the Courts of Probate in Nova 
Scotia and New Brunswick}, and of the Admi- 
ralty Courts in cases where the Judges thereof 
are, for the time being, paid by salary, shall be 
fixed and provided by the Parliament of Canada. 

101. The Parliament of Canada may, notwith- 
standing anything in this Act, from time to time, 
provide for the constitution, maintenance, and 
organization of a General Court of Appeal for 
Canada, and for the establishment of any addi- 
tional Courts for the administration of the laws 
of Canada." 

The uniformity of laws in Ontario, Nova 
Scotia, and New Brunswick, is foreshadowed 
in section 97, and also in section 94, which 
provides that : 

"Notwithstanding anything in this Act, the 
Parliament of Canada may make provision for 
the uniformity of all or any of the laws relative 
to property and dvil rights in Ontario, Nova 
Scotia, and New Brunswick, and of the procedure 
of all or any of the Courts in those three Pro- 
vinces, and from and after the pasting of any Act 
in that behalf the power of the Parliament of 
Canada to make laws in relation to any matter 
comprised in any such Act shall, notwithstand- 
ing anything in this Act, be unrestricted; but 



any Act of the Parliament of Canada maMng^ 
provision for such uniformity shall not have 
effect in any Province unless and until it is 
adopted and enacted as law by the Legislature 
thereof." 

This uniformity will probably hereafter in- 
troduce a more intimate relationship between 
the Bars of the different Provinces, even if an 
interchange of civilities is not sooner accom- 
plished. 

The assimilation of some at least of the 
laws of New Brunswick to those of Upper 
Canada is already contemplated if not com- 
menced, for we understand that information 
with respect to our courts for the collection of 
small debts has been obtained from a gentie* 
man in this city who has made a study of the 
subject 

The few simple words of section 101 of the 
Act tell but little of the magnitude of the task 
before the Legislature, in the constitution and 
organization of a ** general Court of Appeal for 
Canada, and the establishment of any addi- 
tional courts for the better administration of 
the laws of Canada;" and of the care, 
patience and ability which will be required 
from those to whom the working of such 
courts may be entrusted. 

What new courts are necessary, and how 
they should be constituted, we are not now 
discussing, we would merely refer again to the 
strong views we entertain and have expressed 
with reference to the necessity for a Court of 
^dmiraltjf^ competent to deal with the marine 
of what Canada now confessedly is, one of 
the most important of the maritime countries 
of the world. 



NEW QUEEN'S COUNSEL. 

A Canada GoMtte extra of date June 29, 
1867, announces that His Excellency, the 
Governor General, has been placed to appoint 
the following gentiemen to be Queen's Coun- 
sel, in and for Upper Canada: — Donald 
Bethune, Clarke Gamble, Philip Low, the 
Hon. Adam Johnston Feigusson Blah*, John 
Crawford, John B. Lewis, Richard Miller, 
Robert G. Dalton, Richard W. Scott, Robert 
Dennistoun, John Bell, John D. Armour, and 
Robert A. Harrison, all of Osgoode Hall, 
Esquires, Barristers-at-Law. 

As is usual in cases of this kind, there are 
those who say that the honor has not been 
conferred with as much discrimination as was 
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proper ; and that only one of a certain party 
in politics has been chosen. ^But politics 
have, we think, nothing to do with soch mat- 
ters, and there is no respectable member of 
the profession, we trust, but would repudiate 
an opinion to the contrary. We think that 
no valid objection can be made to any of the 
above list, whether the appointment was made 
on the ground that the persons so appointed 
were entitled to the distinction on the score of 
seniority— from then* position — as represent- 
ing localities— for their general legal attain- 
ments, or as possessing the confidence of the 
profession and the public as eminent or suc- 
cessful counsel, combined, of course, with a 
good personal and professional reputation. 

Whilst, however, • expressing this opinion, 
we cannot help regretting that some few names 
that could be mentioned were, though we are 
sure merely from inadvertence, omitted from 
the list Not many men in the profession are 
more thought of by their brethren than Mr. 
Daniel McMichael or Mr. Christopher Paterson. 
They are well known on circuit and in term, 
and both would do credit to a silk gown. 
The names of Mr. J. T. Anderson and one or 
two others perhaps, that we do not at the 
moment remember, might also be suggested. 
One name will doubtless suggest itself to one 
person and another to another, but though we 
do not think there is any great cause for dis- 
satisfaction in the premises, we hope to see a 
few more names added to the list shortly. 
Any fresh appointments must we presume be 
made by the local government 



A short summary of the work done in the 
Court of Queen's Bench during Easter Term 
last, the first of the three-weeks Terms, may 
be interesting, and will give some idea of the 
amount of work which the judges of that 
court had to do during that period. It may 
be classified as follows : 

Rules nisi granted 51 

Rnlea nisi refused 15 

Demurrers argaed 18 

Roles argued 46 

Special cases argued 5 

Judgments given dnrixig Term. 17 

This is of course exclusive of some forty-three 
judgments delivered on the judgment days 

It is announced by "authority" that 
County Judges, Students and others can be 



supplied with the current reports of Chancery 
Queen*s Bench and Common Pleas at the rate 
of two dollars per volume, and with the Prac- 
tice Reports and Chancery Chambers Reports 
together, for two dollars, by remitting to the 
publisher in advance, the price of the series 
desired. 

The name of the case in which the decision 
referred to on page ante, with respect to 
"Fees on references," wtLsWaddell v. Anfflin^. 
not Jordan v. Oildenleeve, which was argaed 
at the same time, but on another point 



JUDGMENTS— EASTER TERM, 186T. 

QUEEN'S BENCH. 

Present : Duaper, C. J. ; Hagabtt, J. ; and 
Morrison, J. 

[Monday, June 21, 1887.J 

Christie v. CZarA;. —Appeal from County Court 
of Brant, dismissed with costs. 

Barbour v. GetUngs, — Rule discharged. 

Morgan v. Queanell. — Held, that Treasurer's 
warrant was defective, not being under seal. 
Rule for new trial discharged. Leave to appeal 
refused. 

Holland v. Vanstone, — Appeal from County 
Court of Huron, dismissed with costs. (Two 
casea) 

Stewart v. iSeoM.— Appeal from County Court 
of Peterboro* allowed, and rule to be absolute in 
Court below for new trial without costs. 

Mogers v. £^co<^ — Appeal firom County of 
Peterboro'. Appeal dismissed. 

Reynoldi v. Seott, — Appeal from Couuty of 
Peterboro'. Appeal dismissed. 

Sedgwick v. Seott, — Appeal from County of 
Peterboro'. Appeal dismissed. 

Campbell et al. v. /bx.— Postea to plaintiff. 

E, P, Sou V. CommercieU Union Atturance 
Co.— Judgment for plaintiff on demurrer, and 
rule discharged. 

E, P. j* A. So89 V. Commereial Union Auur^ 
anee Co. — New trial without costs.' 

N, J- N, Ron V. Commereial Union Auuranee 
Co, — Judgment for pluntiff on demurrer to fourth 
plea to first count, and rule niai discharged. 

Findlay v. PhUlipt, — Appeal from County 
Court Rule absolute for new trial in Court 
below. 

Moore v. Orand Trunk Railway. — Appeal from 
County Court of York. Appeal dismissed with 
costs. 

Campbell v. York and Pul, — Judgment for 
plaintiff on demurrer. 

R$ Lount, — Rvle absolute for mandamus with 
costs. 

Lapaint v. Cfrand Trunk Railway, — ^Rule abso- 
lute to enter nonsuit 
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CamvbeU t. PeUit. — Rale disoharged with 
costs. 
He Woodt. — Rule discharged with costs. 
MeCumber v. Doyle. — Rule absolute with costs. 

Joint T. Thompson. — Nonsuit sustained. Rule 
discharged. 

Read ▼. Board of AgrieuUure. — Judgment for 
defendant on demurrer. Leave to amend on 
payment of costs. 

Moffatt T. Foley. — Judgment for defendant. 

Stohin Y. Dean. — Judgment for plaintiiF on 
demurrer. 

MeBeth t. ifc^eM.— Rule discharged. 

Hutkiston T. Lawrence. — Verdict reduced to 
1100. 

Reg. ▼. Mayor of Dundae.—^v\% absolute for 
mandamus. 

Reg. T. Faulkner, — Rule discharged with costs. 

Present: Morrison, J., (the Chii? Justici and 
Haoartt, J., being absent on official business.) 

[SatoHay, June 29. 1807.] 
Payne t. Goodyear. — Rule nisi discharged. 
Leonard t. Ameriean Exprete Co. — ^Rule abso- 
lute to enter non-suit. 

Eamehaw y. Ihmlinson. — Kew trial without 
costs. 

Benjamin v. Corporation of JElgin.^-'NonBiiii to 
be entered. 

iJeal Y. Potter. — Rule discharged. 

Cuthing y. McDonald. — Rule discharged. 

McMillan y. McDonald. — Rule discharged. 

Roberteon y. Joy. — Rule discharged. 

Doyle Y. TTflZA^r.— New trial without costs. 

Cawthra J. Jjtye — Rule absolute to set aside 
noEsuit and to enter Yerdict for plaintiff for 
$l,5e8. 

Anderton y. St^w, — Rule absolute for new 
trial without Costs. 

Delang Y. Oliver. — Rule discharged. 

MaTr9 Y. Dawdson. — Leave to appeal applied 
for. 
Moberiion y. yby.— Rule discharged. 

McMaeter y. Bennett. — Amendment made at 
trial to strike out, and postea to defendant 



COMMOJf PLEAS. 

Present: Richards, 0. J. ; Adam Wiisoir, J. ; 
Jomr WiLtOH, J. 

[Holiday, Jun* 24, 1867.] 

Leineter y. Stabler. — Judgment for defendant 
on demurrer. 

WhUney y. IToII.— Role abiolate f«r new trial. 
Costs to abide cYcnt. 

ifitter Y. StUt et a/.— Rule nifll ^toharged. 
Leave to appeal refused. 

Tru9t and Loan Co. T. JfetTt/iM.— Foitea to 
plaintiff. 



Burke y. BatUet. — Rule nisi diseliarged. 

Cafs^beU y. Fox. — Special case. Postea to 
plaintiff. 

Bank of Montreal y. McWhtrier. — Rule nisi 
discharged. 

Lynch Y. Bickett^-'^ni^ absolute unless plain- 
tiff consents to conditions imposed. 

Lynch Y. Stoker. — Same. 

Queen y. Maion. — Ordered that oonYiction be 
annulled, and an entry made on record that in 
the opinion of the Court the prisoner ought not 
to have been conYieted. 

Quem Y. Oagan. — Same. 

Heeketh y. Ward. — Rule nisi diBcharged. 

Beatty y. Beaity. — Rule nisi discharged. 

Whyte Y. TrtadweU. — Rale nisi discharged. 

MaUr Y. CHy o/ JTomtUm.^Rule absolute. 

Vrooman y. Vrooman. — ^Rule discharged with 
costs. 



Present : Adam Wilbov, J. ; Johv Wilsov. J. ; 
(the Chirt Justicr being absent on official 
business.) 

[Satorday, Jwm 29, IMT.] 

Clark Y. CarroU. — Judgment for defendant on 
demurrer. 

Sweeney y. Port BurweU Harbour Co. — Postea 
to plaintiff with $49.72 damages. Leave to 
appeal granted. 

Boulton Y. F%tf«.— Rule absolute for nonsuit 

Ball Y. Town of Niagara.^^Jndgmeat ready 
but delivered* as tiie court understands that a 
settlement is being negotiated. 

Ball Y. Town of Niagara, — Same as above. 

Bain Y. Mtlntyr: — Judgment for defendant 
on demurrer. 

Careeaden v. iSAore.— Rule absolute to set aside 
nonsuit with leave to plaintiff to amend his decla- 
ration as he may be advised, on payment of costs, 
and if not paid within eight weeks, rule to be 
discharged. 

The Queen v. StittweU.^th9 court refused to 
entertahi the case, it not being properly before it. 

LeeUe v. McLeUand. — ^Rule absolute for new 
trial, costs to abide event. 



PRACTICE COURT. 

PresidiAg : Adam Wilsoh, J. 

[flatard^, Jua« 20, 1867.] 
JaequcM et oL v. IfiekoU. — ^Rule discharged. 

Adeheady. (Trant— Sheriff directed to return 
and aooount to execution creditor for f 60 made 
on sale of debtor^e goods. 

Truet and Loan Co. v. Cowrt^Rnle allowing 
defendant Rnttan to add aa equitable plea. 
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SELECTIONS. 



DIGEST OP LAW COMMISION. 

FIRST BEPORT OF THS OOHMISIONBRS. 
To the Quten't most BzeelUnt Majetiy. 

We, your Majesty's Commisioners appointed 
** to enquire into the expediency of a Digest 
of the law, and the best means of accomplishing 
that object, and of otherwise exhibiting in a 
compendious and accessible form the law as 
embodied in Judicial Decisions,*' humbly sub- 
mit to your Majesty this our first report 

I.— By the term Law, as used in your 
Majesty's Commission, we understand the Law 
of England, comprising the whole Civil Law, 
in whatever Courts administered, the Crimi- 
nal Law, the Law relating to the Constitution, 
Jurisdiction, and Proceedure of Courts (in- 
cluding the Law of Evidence), and Constitu- 
tional Law. 

In each of these divisons are comprised 
Laws derived from three distinct sources : 

1. The first source is the Common Law, 
which consists of customs and principles, 
handed down from remote times, and accepted 
from age to age, as fiimishing rules of legal 
right 

2. The second source is the Statate Law, 
which derives its authority from the Legisla- 
ture 

3. The*third source is the Law embodied 
in, and to a great extent created by Judicial 
Decisions and Dicta. These, indeed, as far 
as they have relation to the Common Law 
and Statute Law, are not so much a source of 
law, as authoritative expositions of it; but, 
with respect to doctrines of Equity and rules 
of procedure and evidence, they may often 
be regarded as an original source of Law. 

That serious evils arise frt>m the extent and 
variety of the materials, from which the ex- 
isting Law has to be ascertained, must be 
obvious from the following considerationB :— 

The records of the Common Law are in 
general destitute of method, and exhibit the 
Law only in a fragmentary form. 

The Stotute Law is of great bulk. In the 
quarto edition in ordinary use, known as 
RuflThead'a, with its oontinoations, there are 
45 volumes, although (particularly in the 
earlier period) a hu^ quantity of matter is 
wholly omitted, or given in an abbreviated 
form, as having oeased to be in force. The 
contents of these volumes form one mass, 
without any systematic arrangement, the Acts 
being placed in merely chronological order, 
accordmg to the date of enactment, in many 
cases the same Act containing provisions on 
heterogeneous subjects. A very large portion 
of what now stands printed at length has been 
repealed, or has expired, or otiierwise ceased 
to be in force. There is no thorough sever- 
ance of effective from non-effective enactments, 
nor does there exist in a oomj^ete form any 
authoritative index, or other guide by the aid 



of which they may be distinguished. Much, 
too contributes to swell the Statute Book, 
which is of a special or local character, and 
cannot be regarded as belonging to the general 
Law of England. 

The Judicial Decisions and Dicta are dis- 
persed through upwards of 1800 volumes, 
comprising, as we estimate, nearly 100,000 
cases, exclusive of about 150 volumes of Irish 
Reports, which deal to a great extent with 
Law common to England and Ireland. A 
large proportion of these cases are of no real 
value as sources or expositions of Law at the 
present day. Many of them are obsolete; 
many have been made useless by subsequent 
statutes, by amendment of the Law, repeal of 
the statutes on which the cases were decided, 
or otherwise ; some have been reversed on 
appeal or overruled in principle; some are 
inconsistent with or contradictory to others ; 
many are limited to particular facts, or special 
states of circumstances furnishing no general 
rule ; and many do no more than put a mean- 
ing on mere singularities of expression in in- 
struments (as wills, agreements, or local Acts 
of Parliament), or exhibit the application in 
particular instances of established rules of 
construction. A considerable number of the 
cases are reported many times over in different 
publications, and there often exist (especially 
in earlier times) partial reports of the same 
case at different stages, involving much repeti- 
tion. But all this matter remains incumber- 
ing the Books of Reports. The cases are not 
arranged on any system: and their number 
receives large yearly accessions, also ne- 
cessarily destitute of order ; so that the vol- 
umes constitute (to use the language of one 
of your Majesty's Commissioners) *' what can 
hardly be described, but may be denominated 
a great chaos of judicial legislation."* 

At present the practitioner, in order to form 
an opinion on any point of Law not of or- 
dinary occurrence, is usually obliged to search 
out what rules of the Common Law, what 
Statutes, and what Judicial Decisions bear 
upon the subject, and to endeavor to ascertain 
their combined effect If, as fre(^uently hap- 
pens, the cases are numerous, this process is 
long and difiQcult ; yet it must be performed 
by each practitioner, for himself, when the 
question arises ; and in some cases, after an 
interval of time^ it may have even to be re- 
peated by the same person. Without trea- 
tises, which collect and comment on the Law 
relating to particular subjects, it is difScult to 
conceive how the work of the L^al profession 
and the administration of Justice, which 
greatiy depends on it, could be carried on; 
but, however excellent such separate treatises 
may be, they do not give the aid and guidance 
that would be afforded by a complete exposi- 
tion of the Law in a uniform shape. 



• SottMh of the Lord QbaMellor (U»a WMrttiuy) on tke 
R«TlBk>n of the Law, Hoqm of Lorda, 12Ui Jtme ISeS. 
8t«T0B8 aad Norton. Figo S. 
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A digest, correctly framed, and revised from 
time to time, would go far to remedy the evils 
we- have pointed out. It would bring the 
mass of the Law within a moderate compass, 
and it would give order and method to the 
constituent parts. 

For a Digest (in the sense in which we un- 
derstand the term to be used in your Majesty's 
Commission, and in which we use it in this 
Report) would be a condensed summary of 
the Law as it exists, arranged in systematic 
order, under appropriate titles and subdi- 
visions, and divided into distinct articles or 
propositions, which would be supported by 
references to the sources of Law whence they 
were severally derived, and might be illus- 
trated by citations of the principal instances 
in which the rules stated had been discussed 
or applied. 

Such a digest would, in our judgment, be 
highly beneficial. 

It would be of especial value in the making, 
the administration, and the study of the Law. 
When a necessity arises for legislation on 
any subject, one of the principal difficulties, 
which those who are responsible for the fram- 
ing of the measure have to encounter, is to 
ascertain what is the existing law in all its 
bearings. The systematic exposition, in the 
Digest, of the Law on the subject, would en- 
able the members of the Legislature generally, 
and not merely those who belong to the Legal 
profession, to understand better the effect of 
the legislation proposed. And there would 
be this further benefit— that new laws, when 
made, would, on periodical revisions of the 
Digest, find their proper places in the system, 
and would not have to be sought for, as at 
.present in scattered enactments. 

The Digest would be of great use to every 
person 'Engaged in the administration of the 
Law. All those whose duties require them 
to decide legal questions in circumstances in 
which they have not access to large libraries 
or other ample sources of information, would 
find in the Digest a ready and certain guide. 
Counsel advising would be spared much pains 
in searching for the Law in indexes, reports, 
and text-books ; and Judges would be greatly 
assisted as well in hearing cases as in prepar- 
ing iudgment. 

The Digest would be most advantageous in 
the study of the Law ; for it would put forth 
legal principles in a form in which they would 
be readily appreciated, contrasted, and com- 
mitted to mind, and thus substitute the study 
of a system for the desultory contemplation 
of special subjects. 

It is not unreasonable to expect that this 
condensation and methodical arrangement of 
legal principles would have a salutary efiect 
upon the Law itself. It would give the ready 
means of considering, in connection with one 
another, branches of the Law which involve 
similar principles, though their subject-matters 
may widely differ. It would thus bring to 
light analogies and differences, and by induc- 



ing a more constant reference to general prin- 
ciples, in place of isolated decisions, have a 
tendency to beget the highest attributes of 
any legal system — simplicity and uniformity. 

The persons charg^ with the framing of 
the Digest might be also intrusted with the 
duty of pointing out, from time to time, the 
conflicts, anomalies, and doubts, which in the 
course of their labours would appear. Thus 
the process of constructing the Digest would 
be conducive to valuable amendments of the 
Law. These amendments would be embodied 
in the Digest in their proper places. 

Moreover, such a Digest will be the best 
preparation for a Code, if at any future time 
codification of the Law should bie resolved on. 

But great as are the advantages to which 
we have referred as likely to flow from the 
formation of a Digest of Law, the argument 
for it may, we think, be rested even on the 
higher ground of national duty. Your 
Majesty's subjects, in their relation towards 
each other, are expected to conform to the 
laws of the State and are not held excused, 
on the plea of ignorance of the Law, from the 
consequences of any wrongful act It is in 
these laws that they must seek the provisions 
made for their liberty* for their privileges, ft«r 
the protection of their persons and property, 
for their social well-being. It is, as we con- 
ceive, a duty of the State to take care that 
these laws shall, so &r as is practicable, be ex- 
hibited in a form plain, compendious, and ac- 
cessible, and calculated to bring home actual 
knowledge of the Law to the greatest possible 
number of persons. The performance of this 
duty — a duty which other countries in andent 
and modem times have held themselves bound 
to recognise and discharge — ^has, in this coun- 
try, yet to be attempted. 

On these grounds we report to your Maiesty 
our opinion that a Digest of Law is expedient 

II. — Having arrived at this conclusion, we 
proceed to the consideration of the further in- 
quiry which your Majesty has been pleased to 
intrust to us — ^namely, the best means of ac- 
complishing a Digest of the Law. 

It may be proper here to advert to what has 
recently been done in the State of New York. 
The laws of that State (as in other States also 
of the Union) rest generally, for their basis, 
on those of this country as they existed when 
the States declared their independence. Cases 
decided in our Courts before that time are 
still regularly cited before American tribunals, 
as they are in Westminster Hall ; and, indeed, 
the Reports of our Courts, up to the present 
day, are lai^ely cited and relied on in argu- 
ment in American Courts. The work which 
has been lately accomplished by the Com- 
missioners for framing Codes for the State of 
New York is, in form, a series of Codes, 
laying down prospectively what the Law is to 
be, two of which Codes have ahready received 
the sanction of the Legislature. But, as a 
preparatory step to the formation of these 
Codes, a complete collection— or what, after 
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great examination, the Commissioners believed 
to be a complete collection — under appropriate 
heads, of the Law on each subject, was form- 
ed by gentlemen employed for the purpose 
under the commissioners.* 

We do not desire to conceal that the task 
of forming such a Digest as we contemplate 
would necessarily require a considerable ex- 
penditure of time and money, though we are 
strongly of opinion that the benefits that 
would result from it would amply compensate 
for any such expenditure. 

We think it clear that a work of this nature 
(regard being had especially to the importance 
of its carrying with it the greatest weifj^ht) 
could not be accomplished by private enter- 
prise, and that it must be executed by public 
authority and at the national expense. 

With respect to the means of accomplishing 
it, we have considered various plans. Any 
plan must, we think, involve the appointment 
of a Commissioner or Body for executing or 
superintending the execution of the work. It 
is obvious that, whatever arrangement is adopt- 
ed, a certain number of functionaries must be 
employed, at a high remuneration, in the 
capacity of commissioners, assistant com- 
missioners, or secretaries, and that there must 
be a considerable expenditure on the services 
of members of the Legal profession, employed 
from time to time in the preparation of the 
materials to be ultimately moulded into form 
by or under the immediate supervision of the 
Coinmission or responsible Body. 

We are anxious to avoid any recommenda* 
tion that would involve the necessity of im- 
mediate outlay on a large scale ; and we there* 
fore recommend that a portion of the Digest, 
sufficient in extent to be a fair specimen of 
the whole, should be in the first instance pre- 
pared, before your Majesty's Government is 
committed to an expenditure which will be 
considerable, and which, when once begun, 
most continue for several years, if it is to be 
at all efficacious. 

We are not authorized, by the terms of 
your Majesty's commission, to undertake the 
execution or direction of such a work, but we 
are of opinion that it might be conveniently 
executed under our superintendence. 

If this should be your Majesty's pleasure, 
we humbly submit that the necessary powers 
should be conferred on us to enable us to 
carry this recommendation into effect, and 
that means should be furnished to us of em- 
ploying adequate professional assistance for 
this purpose. 

In the progress of the work thus done, 
light will be thrown on the question of 
the best organization of the Body to be 
constituted for the completion of the Di- 
gest A fair estimate will be formed of the 
• time that will be required for the whole. 

• Mr. DftTid Dudley Fl«ld,to whone ezerUoot tb« State of 
New York la mainly iodebted for this important work, was 
80 good u to attend one of oar meeting!, and to gtre ns full 
information respecting the eonrie whicl) bad been pnrsaed. 



Difficulties, not now foreseen in detail, will 
doubtless be encountered, and the best way 
to overcome them will be ascertained. The 
solution of questions which have already oc- 
curred to us will be attained, or at any rate 
promoted. Some of these questions are the 
following : What is the best mode of dealing 
with Statute Law in the Digest ? How should 
conflicting rules of Law (if any), and doubts 
which have been authoritatively raised re- 
specting particular cases or doctrines of Law, 
be treated? And what provision should be 
made on the important point of the nature and 
extent of the authority which the Digest 
should have in the Courts, and how that 
authority can best be conferred on it? 

We propose, in this our First Report, to 
limit ourselves to the conclusions and recom- 
mendations we have now stated. The con- 
sideration of other questions arising from the 
terms of your Majesty's Commission, and a 
fuller treatment of some of the subjects here 
adverted to, we reserve for subsequent Re- 
ports. 

All which is humbly submitted to your 
Majesty's gracious consideration. 
Dated this 13th day of May, 1867. 

Cranworth. 

Westbury. 

Cairns. 

James Plaisted Wilde. 

RobbrtLowe. 

W. P. Wood. 

George Bowybr. 

RouNDELL Palmer. 

John George Shaw Lefevre. 

T. Erskinb May. 

W. T. S. Daniel. 

Henry Thrino. 

Francis 8. Reilly. 
— Weekly ITbtes. 



THE JUDICIARY OF LOWER CANADA. 

The H, G, Law Journal, in noticing our re« 
ports of the BafMay Contempt GaUy takes 
occasion to make some rather severoirefieeiions 
upon the Bench of Lower Canada. The pur*- 
port of this article is, that such a oase. could 
hardly have occurred in the Upper Province, 
the Bench there being in the full ei^joyment of 
the esteem and veneration of the Bar. The 
arUcle concludes as follows ;— ' 

** For our part, indeed, we^hope that this un< 
pleasant episode respecting' legal life in this 
Canada of ours may not be further agitated in 
the English courts, and that however interest- 
ing the points in dispute may be ki themselves 
they may be considered settled as they now 
stand. 

'^That such a state of things as have 
resulted in the cauuceUbrt of Bamsayy plain - 
tifif in error, v. The Queen^ defendant in error, 
exhibits, could not well occur in this part of 
Canada, we may well be thankful, for. That 
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such a boast may. be as true of the future as 
it has been of the past^ should be the constant 
aim and exertion of all those, who, on the 
bench at the bar, or in the study of the laws, 
desire the welfare of their country. The heri- 
tage left to us by those able, courteous and 
high-minded men who set the standard of the 
profession in Upper Canada cannot be too 
highly prized ; and he who first, whether by 
his conduct on the bench or at the bar brings 
discredit upon their teaching, will, we doubt 
not, meet the uniyersal contempt which such 
conduct would deserve. 

" The bench of Lower Canada is not (with 
some honorable exceptions) what it ought to 
be. The conduct of Lower Canada judges 
has, on more than one occasion, caused 
Canadians to blush ; and we regret to say that 
people abroad know no distinction between the 
bench of Upper and Lower Canada, and so in 
their ignorance cast upon the Bench of Canada, 
the obloquy which appertains to that of the 
Lower Province alone." 

Hard words need not cause us any concern 
unless they are true. The question then, is 
are these things true ? 

We think that the majority of the gentle- 
men holding high judicial office in Lower 
Canada, will not compare unfavourably with 
the judges of Upper Canada or any other 
Province, but we must confess that there are 
exceptions, and it is these exceptions that 
have, unfortunately, "brought discredit upon 
our Bench. The judges of England have ob- 
tained a wonderful repute for the calm and 
dispassionate discharge of their functions. 
Within the last two centuries they have be- 
come the pride and boast of the English people, 
and now it is a thing unheard of, for the faint- 
est suspicion of partiality for prejudice to 
alight upon their decisions. In Upper Canada, 
the judges seem to be regarded with almost 
equal affection and reverence. Why cannot 
we say the same here ? 

Many of our readers will probably be able 
to answer this question quite satisfactorily for 
themselves, and in putting down the follow- 
ing observations, we are only expressing what 
is probably patent to all In the first place, 
then, we believe that judges have sometimes 
been unfortunately selected from among men 
to whom the bench was not the scope of a 
noble aspiration, who did not regard the judi- 
rial office with the respect pertaining to it, 
who accepted it simply as a retreat firom politi- 
cal uscertaioties, or the inevitable incum- 
brance on the enjoyment of an official salary. 

Secondly, men have been placed on the 
Bench, who were involved in pecuniary diffi- 
cuiUes. A man may be perfectly honest and 
upright, though unable to meet his liabilities, 
but he is not so well qualified for an office of 
dignity. Lord Abisosb was so strongly im- 
pressed with the belief that easy circumstances 
are necessary to keep up the respectability of 
a barrister, that it is stated he at one time 



intended to propose a property qualification 
for members of the bar. £400 a year was, 
in his opinion, the smallest income on which a 
barrister should begin. How much more neces- 
sary that the judge, who is every day called 
upon to dispose of cases involving large pecu- 
niary interests, should have no fear of the oailifT 
in his house, of executions against his lands 
— should at least, if not endowed with worldly 
goods, be able to say that he owes no man 
anything 1 We feel bound to add here that 
our judges are not fairly treated with respect 
to remuneration. The judicial salaries, 
espedally in the large cities, should at least be 
doubled, and the retiring pensions should be 
adjusted on a more libend footing. 

In the third place, men have sometimes 
been placed on the Beaak who had no love for 
their 'profession, who lacked a sound judg- 
ment, who had not gone through the toil and 
study necessary to fit them for their high 
office, and whose private life was hi firom in- 
spiring respect 

It may be expected by some that we should 
add to this list, the appointment of politicians. 
But, in our humble opinion, the appointment 
of lawyers who have been engaged in political 
affiiirs, cannot be condemned, if the record of 
their political career is fair and honorable, and 
if they have also been distinguished at the 
bar. It is but right and reasonable that law> 
yers of integrity and ability should seek to 
enter the Legislature, where their opportuni- 
ties of usefulness are greater and more extend- 
ed. The real difficulty is, that in Canada 
politics in the past have been too petty, too sel- 
fish, too full of personal animosities. Thus 
it may happen, that a hot politician of one 
party is appointed to the Bench, though per- 
sonally obnoxious to members of the Bar of 
the opposite camp. We trust that under the 
new Dominion this will cease to be the case. 
There is now no excuse for improper appoint- 
ments, for we have at the bar no lack of men 
of great attainments, eminently worthy of the 
judicial seat, and enjoying the esteem and con- 
fidence of the bar and the public generally. 

We must repeat, in conclusion, that the ma- 
jority of our judges are not deficient in ability, 
learning or integrity. No chaige of corrup- 
tion has been made against any of them, and 
in this respect we are infinitely better off than 
our American neighbors with their elective 
judiciary. It may confidently be anticipated 
that the exceptional cases which have caused 
a loss of dignity to the Bench, will gradually 
be eliminated. The community in general 
and the bar will therefore watch with peculiar 
interest the appointments soon to be made, 
for on them will it greatly depend whether the 
Bench in the Province of Quebec is to assume 
its proper position. — Lower Canada Law 
JovmaL 
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Hammoxd y. Mo Lay. 

DeffodAiit was appointed Registrar ia 1869, nnder V., c 
34, bjr which tii« Qovornor Is authorised ia geoaral tarms 
to appoint, and proTlslon !s made fat remorai on certain 
roDilniceiulea. tu be proTed in a spedfled manner. Hie 
ferred " 



upon him the office, with all the 
rights, Ac., thereto belonging, but expreraed the appoint- 
ment to be during pleasare. In 1864 he was remored, 
and derendant appointed, the admitted eavse of each re- 
mMal being alleged miaeoDdoct as returning oflBoer at an 
election. 

Bdd. that by the statute the plaintiff was sabjeet to re- 
Bioval onlj fbr the reasons and by the means there pro- 
TidtKl; thiU the words *• during pleasure,'' in his eom- 
miMion, oould not deprite him of hi* statutory rightii; 
iliat the 20 v., o 24, pas ed after defendant's appolutmunt. 
by which erery Begistiar then in office was continnMl 
therviu, would not eonfirm such appointment if illvgal ; 
and th«t the Interpre'atlon Act, proTiding that a power 
to appoint sball include power to rumoTe, oould not apply. 

The plaintifrtherelbre was heM to be still ICegistrar, and en- 
titled to the ftes of such office reeelred by defeodant 

[B. T., 1806.] 

The declartition conUined two connts. Tbe 
trst for moaey payable by defendant to plaintiff 
for fees and emoluments receiTed by defendant 
dae and of right payable to the plaintiff as 
Registrar of the County of Bruce. The Kccood, 
the common count for money had and received. 

Picas.— 1st. Never indebted ; 2na. That the 
plaintiff was not Registrar of the county of liruce 
at the time the fees and emoluments mentioned 
in the firAt count were received by defendant. 

Issue thereon. 

The cat-e was entered for trial at the Autumn 
Assizes, at Qoderich, before Hagarty J , when a 
verdict was entered for the plaintiff, with leave 
reserved to defendant to move to enter a nonsuit, 
or a verdict for himself, upon certain admissions 
then made. — 

The following were the admissions made for the 
purposes of the trial : — 

1. That by oommissioa nnder the Great Seal of 
the Province, bearing date 13th June, 1859, the 
plaintiff was appointed Registrar for the County 
of Bruce ** during our pleasare " and his resi- 
dence in the county, together with all the rights, 
privileges, emoluments, fees and perquisites to 
the said office belonging or of right appertaining ; 
and the town of Southampton was named as the 
place where the registry office was to be kept. 

That on the 14th July, 1859, the plaintiff en- 
tered into the necessary reoognizanoe with two 
sureties (approved by two Justices of the Peace j 
conditioned for the due performance of the duties 
of his office, and took the necessary oath of 
allegiance, all of which were duly filed of record 
with the Clerk of the Crown in the Court of 
Queen's Bench, on the 2 1st September, 186'.'. 

8. That the plaintiff accepted the said office, 
and continued to discharge the duties of it nntil 
as hereinafter mentioned. 

4. That by letters patent nnder the Great Seal 
of the Province, bearing date the *26th February, 
1864-~after reciting the letters patent of the 18th 
June, 1869, nod that Her Majesty had been 
plesMl to determine her Royal will and pleasure 
in lalation to these letters patent— Her Majesty 



did cancel, revoke and make void the said letters 
patent, and did thereby discharge the plaintiff 
from the said office of Registrar. 

6. That such discharge was grounded upon 
fHOts set torth in certain correspondence pro- 
duced and put in as evidence, and not for any 
of the causes mentioned in sees, 66 or 67 of 
Consol. Stat. U. C, o. 89, or upon any present- 
ment or cooviotion'as in those sections mentioned. 

6. By contmission under the Great Seal of the 
Province, dated the 26th February, 1864, the 
defendant was appointed to be Registrar of the 
County of Bince, in the room of the plaintiff, 
"removed," to hold •♦during our pleasure " and 
his residence in the county, together with the 
rights, ^c, (as in the plaintiff's commission.) 

7. Notwithstanding the foregoing facts, and 
disregarding a demand for the registry books 
which was made by defendant upon the plaintiff, 
the plaintiff kept possession of those books, and 
assumed to discharge the duties of Registrar 
until the 21st June, lS64, when defendant, against 
the will of the plaintiff, procured possession of 
the books, and thereafter exclusively continued 
to act as such registrar. 

8. That during the period last aforesaid : viz, 
from the 26th February, 1864, till 21 st June, 
1864, defendant also assumed to act as Registrar. 

And it was agreed that a Terdiot be entered 
for the plaintiff for six hundred dollars, with 
leave to defendant to move to set it aside and 
enter a nonsnit or a verdict for defendant, if on 
the foregoing facts and the documents put in, 
the Court should be of opinion that the plaintiff 
was legally dismissed from said Office, and de- 
fendant legally appointed thereto, or if under the 
operation of the recent act, 29 Vic, oh. 24, sec. 
9, the appointment of defendant was sx^of^/ac^o 
legalized ; either party to be at liberty to avail 
himself of any point of law fairly arising upon 
the evidence. 

In Michaelmas term, S. Riehardtt Q.C. ob-. 
tained a rule accordingly, on the following 
grounds:— That npon the facts admitted the 
plaintiff shows no right to recover ; that the 
plaintiff was not Registrar of the County, of 
Bruce during the time the said moneys or fees 
are alleged to have been received by defendant ; 
that if there was any doabt as to the defendant 
being Registrar, his appointment is oonfltmed by 
the last Regist^ Act; that if the plaintiff were 
Registrar during the time the moneys were al- 
leged to have been received, an action will not 
lie at the suit of the plaintiff for moneys which 
were paid for defendant's registration of deeds 
and instruments ; that thti plahitiff has not shewn 
any money to hare been received by defendant; 
for the use of the plaintiff. 

Robert A. Harriaon shewed oaose, citing jQkw^ 
court V. Fox, 1 Show. 426 ; Bunt t. O^, Py. 
1 97 6 ; Rexy, Tolp, Dy. 197 5 ; Rtxr. BlagM l^y. 
1976; Dy. 198 a, 1986; Sir Robert CKester'^Ms§, 
Dy. 211 a; Kent v. Mereer, 12 C. P. 80; Moon 
V. Burden, 2 Ex. 22; Midland R. W. Co. v. 4ni' 
bergate, j-s., R, W, Co,, 10 Hare 869 ; JMWinton 
V. Mayor of Brecon, 26 Bear. 688; ^etty v. 
SoUy, lb. 606 ; Chitty Prerog. 87. 

ti. Richards, Q.C, in support of the ridei cited 
Chy. Prerog. 76; Bae, Ab, Qfiea. A ; Smifth v, 
Latham^ 9 Blng. 707. 
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The atatates cited are referred to in the Jodg- 
ments. 

Drapbr, C. J. — The office of Registrar was 
first created in Upper Catada by the Stat. 85 
Geo. III., ch. 5, which authorised the GoYemor 
for the time being to nominate and appoint one 
sufficient person to hold the office, and to appoint 
the place where he shonld be resident It was 
provided that in case of a vacancy by death, 
forfeiture, or surrender of such Registrar, the 
Justices of the Peace for the county, at the 
General Quarter Sessions next after such vacancy, 
should in open Court draw up a memorial of 
such vacancy, and transmit it to the Governor, 
by whom within a month after the receipt of the 
memorial a new appointment was to be made. 
The Registrar was requred to take oath of office, 
and to give security by a recognixance with two 
sureties for the due performance of his duties. 
If he, or his deputy (whom the statute permitted 
him to appoint) neglected to perform the pre- 
scribed duties, or committed or suffered any un- 
due or fraudulent practice in the office, and were 
thereof lawfully convicted, he should forfeit his 
office. 

This Act, with some others affecting it, were 
repealed by 9 Vic, ch. 84. By this statute, 
which consolidated and amended the previous 
law, the Governor was authorized to appoint in 
any new county in Upper Canada a proper person 
to perform the duties of Registrar, as well as to 
fill up any vacancy which might occur by death, 
resignation, removal from office or forfeiture. 
The appointment, which had theretofore been 
made by commission under the hand and seal 
at arms of the' Governor, was thenceforth to bo 
under the great Seal of the Province. The 
Registrar and his deputy were to take an oath 
of office, and the Registrar was, as before, to 
enter into a recognizance with sureties. 

Upon a full consideration of this statute, undor 
which the plaintiff vras appointed, I am of opi- 
nion that, notwithstanding in his commission 
the office was conferred *• during pleasure," he 
acquired and took it during good behaviour, for 
the statute in my view creates an office of free- 
hold, and the character of the office cannot be 
changed by the terms of the commission. 

The language used in conferring the authority 
to appoint is general, contaioing no defined limi- 
tation as to the duration of the tenure of office, 
except that which arises from the death or the 
acts of the officer himself. The statute does not 
make the tenure dependent on the pleasure of 
the Governor nor even of the Crown. 

There is, further, express provision that under 
certain circumstances, and after certain proceed- 
ings, the tenure shall cease, so that, while the 
statute says nothing to limit the appointment, it 
does provide for removal or forfeiture upon some 
expressed contingencies. 

Thus, if any Kegistar does not keep his office 
in the place named for that purpose, or, not 
having himself a fire- proof office or vault, does 
not remove to that provided for him by the 
County Council, he is liable to removal by the 
Governor on a presentment of the grand jury at 
the Quarter Sessions, to be founded upon the 
evidence of two or more competent witnesses. 
So also, if the Registrar or his deputy neglect to 
perform their duty, or commit or suffer any un- 



due or fraudulent practice in the execntion there- 
of, and be thereof lawfully convicted, then the 
Registrar forfeits his office. And if he ceases 
to reside within his county or becomes, by sick- 
ness or otherwise, wholly incapable of discharg- 
ing the duties of his office, the Governor may 
remove him on presentment by the grand Jury, 
as aforesaid, founded upon the like kind of evi- 
dence. 

The vacating of the office being provided for 
on the existence of certain causes, such existence 
to be established upon evidence and presentment 
or conviction founded thereon, it appears to me 
that the proper inference from the statute is that 
the Legislature intended the tenure to last until 
the Registrar violated one or other of these con- 
ditions, and such violation was moreover estab- 
lished in the manner pointed out. In my opinion, 
this is equivalent to declaring that the office is 
to be held during good behaviour, t.«., so long as 
the prescribed conditions are faithfully observed. 

And so far as the public service in regard to 
this office is concerned, the tenure during good 
behaviour is most likely to conduce to the public 
advantage, for, to borrow Lord Holt's language, 
in Harcourt v. Fox (1 Show. 615), the occupant 
" will be encouraged to endeavour the increase 
of his knowledge in that employment, which he 
may enjoy during life ; whereas precarious de- 
pendent interests in places tempt men to the 
contrary." 

It will scarcely be urged that by introducing 
the wolrds ** during pleasure" into the commis- 
sion, the Registrar could be deprived of the 
protection which the statute gives him, that he 
must be convicted before he can be said to have 
forfeited his office, and presented by a grand 
jury before he is liable to removal. But if not, 
then for any of those serious omissions or breaches 
of duty which the statute does provide for, the 
Governor cannot remove, though the commission 
is during pleasure, while upon other grounds, 
and possibly grounds wholly unconnected with 
his coodnot as Registrar, a person holding that 
office might be summarily dismissed. I cannot 
imagine that if the Legislature had contemplated 
a tenure at the will of the Crown, they would 
have only limited the exercise of the power of 
removal in those cases, in which the public in- 
terests would have most clearly justified its 
exercise. 

The question seems to have arisen under tho 
former Registry Act of Upper Canada more than 
fifty years ago. Before the year 1808, David 
McGregor Rogers held a commission as Registrar 
of the two counties of Northumberland and 
Durham. It is, I believe, also the fact that he 
was in that year, as well as before and perhaps 
after, a member of the house of Assembly ; end 
it has been suggested that in some way he gave 
offence, in consequence of which an attempt was 
made to deprive him of his office as Registrar, 
the commission for which, both under the statute 
85 Geo. III. and that of 9 Yic, has contained 
the words ** during pleasure." And on the 1 5th 
March, 1808, a commission issued appointing 
Thomas Ward, Esq., Registrar for the counties 
of Northumberland and Durham. Rogers, how- 
ever, held all the books and papers, and in 
Michaelmas term, 49 Geo. III. (November, 1808) 
the Attorney General, on the part of the King, 
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obtained a role for the iBSue of a mandamaa 
(Nisi I presume) ordering Rogers to deliTer oTer 
these books, &o., to Ward. In Trinity term 
following, on the return of the mandamus, the 
Attorney and Solioitor General were heard in 
support of the application for a peremptory writ, 
and Mr. Rogers appeared and argued against it ; 
and after taking time to consider^ the Court of 
Queen's Bench, (Scott, C. J., and Powell, J.) 
during the same term refused the application. 
The entries of these proceedings are minuted in 
the term book of the Clerk of the Crown, but 
none of the affidarits or papers are forthcoming. 
But the preamble to the statute 10 Geo. IV., eh. 
8, referred to by Mr. Harrison, recites that the 
appointment of Mr. Ward was adjudged by the 
Court of Queen's Bench to be invalid ; and haT* 
ing ascertained that his commission was in the 
usual form, I infer that the ground of the judg- 
ment was that Rogers was not remoTable except 
for some one of the causes and in manner pointed 
out in the statute 85 Geo. III. — ^in other words, 
that he held an office of freehold. 

The Interpretation Act (Consol. Stat. C, c. 
6, s. 6, 22ndl7)is iuToked, however, on behalf of 
the defendant. This enacts that ** Words author- 
ising the appointment of any public officer or 
functionary, or any deputy, shall include the 
power of removing him, re-appointing him or 
appointing another in his stead, in the discretion 
of the authority in whom the power of appoint- 
ment is vested. " 

This provision must be considered in connec- 
tion with sec. 8 of the same statute, which makes 
the interpretation clauses applicable, '* except in 
so far as the provision is inconsistent with the 
intent and object of such act, or the interpreta- 
tion which such provision would give to any word, 
expression, or clause is inconsistent with the 
context " 

Assuming, as I think is shewn, that the lan- 
guage of the Registry Act makes the appointment 
quam diu te bene geaeerit^ it would be clearly in- 
consistent with the context to hold that the Gov- 
emor had a general and unlimited power to 
remove a Registrar, because the power of removal 
is in express tenms given by the statute, but given 
with a limitation as to the causes for which it 
may be exercised, and subject to the establish- 
ment of the matter of fact in a particular mode. 
If the power of removal were in this case to be 
treated as annexed to the power of appointment, 
and not as conferred by the Registry Act, the 
special provisions would be superfluous, and the 
officer would lose the protection which they were 
obviously designed to give him. He might be 
removed ex mero moiu, without cause assigned at 
all. 

Then the defendant relies on the 29 Vic. ch. 24, 
sec. 9, by which every Registrar in office when 
that act came into force (18th September, 1865), 
is thereby continued therein. The object ot that 
section is primarily to confirm all appointments 
made in conformity with the pre-existing laws, 
which were by that act repeal^. If the defend- 
ant was not lawfully appointed, I do not think 
this section would operate to confer the office on 
him; and if the plaintiff was in law the Regis- 
trar, though deforced, as it were, from his office, 
this section cannot be held to deprive him of his 



right. And though this act does not require 
either a presentment by the gprand jury or a con- 
viction, yet it expressly (sec. 16) sets forth the 
causes for which the Registrar may, <* at the dis- 
cretion of the Governor in Council ** be dismissed. 
Probably it will be found that in order to vacate 
the office, which is conferred by commission under 
the Great Seal, some proceeding more formal 
than a mere minute in council may be necessary ; 
but it is unnecessary to consider this, as neither 
the plaintiff nor the defendant were appointed 
under the authority of this act, and the validity 
of the removal of tiie plaintiff must depend on 
the former statute. 

The only ground suggested as that upon which 
the plaintiff was dismissed or attempted to be 
deprived of office, is for misconduct in a duty im- 
posed upon him by an entirely different act of 
Parliament. 

By the election law, passed some years subse- 
quent to the 9th Vic, (Consol. Stat. C. ch. 6), • 
the Registrar is constituted in certain eases ex- 
officio the Returning Officer at elections of mem- 
bers of the House of Assembly ; and in sec. 81, 
subsec. 10, sec. 82, and sec. 84, subsec. 8, penal- 
ties are imposed for the refusal or neglect to 
perform certain duties imposed upon the Return- 
ing Officer ; but the act contains no provision for 
the dismissal of the Sheriff or Registrar, the only 
two public officers who are ex-offiefo made Return- 
ing Officers, for any neglect or refusal to perform 
the duties of that office, and in fact it appears 
from the papers put in as part of the case, that 
the charge against the plaintiff was the alleged 
misappropriation of some moneys which he receiv- 
ed to defray the charges of the election, an offence 
not provided for in the statute at all, and which 
was not acjjudicated upon before any Court having 
oiril or criminal jurisdiction ; and though the 
Crowft has the prerogative by letters patent to 
suspend a public officer whose appointment is for 
life, still after suspension the officer is entitled 
to receive the salary, though not to exercise the 
functions of the office— iS/mff«6y'« case (8 Swanst. 
178). 

I have not overlooked the case of Smyth v. 
Latham (9 Bing 692), which Mr. Richards cited. 
But the wide difference in the facts renders it 
inapplicable to the present discussion. 

On the whole I am of opinion that the rule 
obtained by the defendant must be discharged. 

As to the necessity of writ of diecharge, see 
Sir George Rejnel's case (9 Co. 98). 

Haqabtt, J. — I am unable to place any other 
construction upon the Registry Acts, than that 
the Registrar holds his office, as it were, of free- 
hold, subject only to removal for one or more of 
the specially assigned causes. 

The Consol. Stat. U. C, ch. 89, sec. 10, and 
the late act29 Yic, ch. 24, sec. 8, contain similar 
words of appointment under the Great Seal, with 
power to ** fill up any vacancy occurring by the 
death, resignation, removal or forfeiture of office 
by any Registrar. " Both acts prescribe certain 
cases in which the Governor General ** may in 
his discretion remove the Registrar. The ear- 
lier act requires in addition a presentment of the 
facts by a grand jury. 

At the time of the defendant McLay's appoint- 
ment, the former act was in force. 
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The defendant arges that the plaintiflPs appoint- 
ment 18 bj his eommlBsion expressly limited to 
the pleasure of the Grown 

Once it is conoeded that the statnte proTidee 
for a tenure during good beliavionr, or at least 
till the happening of oertain specified eTents, I 
think there is bo power lower than that of the 
Legislatare that ean limit the officer to a tenare 
during pleasure, eren where the appointment is 
specially aeoepted on such a condition. This 
point is established by a number of cases, and is 
noticed in a recent Judgment of our Court of 
Error and Appeal— TTmr y. Mathieton (8 E. A A. 
Rep. 123); see also iZ«^ina t. Oovemort of Dor* 
Ungion School (6 Q. B. 682). 

It is also argued that in the last Registry Aot, 
as in the former, it is provided that cTery Regis- 
trar in office wheu the act took effect is thereby 
*' continued therein, subject to the laws in force 
respecting public officers, and to the proyisions 
. and requirements of this act " This, I think, 
cannot have the Tcry serious effect of turning an 
office, which I think the Legislature meant to be 
held during good behaviour, into one during 
pleasure, which would certainly be its eff^ts 00 
fnr as the County of Pruoe is concerned. 

Nor ean I think that the Interpretation Act 
helps the defendant. That could have been only 
designed to supply the omission of formal words 
giving the power of removal, not to introduce a 
new power of removal at discretion in cases ia 
which the Legislature have provided for removal 
for specified causes and in a specified manner. 

If a particular tenure be created of an office, and 
a person be appointed to that office with all its 
rights and privileges, I do not see that the inser- 
tion of the words ** during our Royal pleasure, " 
can legally limit or narrow the statuable rights 
of the appointee, whatsoever those rights mi^ be. 

The facts of the case before us may, perhaps, 
induce an opinion that it might be as well for 
the interests of the public that the office should 
be held on no higher tenure than that of a Sheriff, 
and most other appointments under the Crown. 
This at least might be thought, so long as the 
duties of a Returning Officer at a contested elec- 
tion might be cast upon the person holding the 
office of Registrar. 

MoRBisoN, J. oonourred. 

Rule discharged 



COMMON LAW CHAMBERS. 



{SeporUd fty Hutrt O'BBmr, £19., BarritUr^L^Law amd 
RteparUr m PnuHot Cowrt and Otomber*.) 

Chiohbstbb v. Gordon, Laooursi and 
Gallon. 

HUtZ, tkat aiKtoraS Ylo., esp. 46,iMm 2; 8, the aUesMoT a 
formal anignmaat will not preTmt a Burcty from •nforcing 
a remedy which ha wonld hare If the asdgiunent had 
been ezecntMl. 

A Jndgment waa rBooTerad by B. U. 0. v. A. GhldiMter, C 

Ctilcneatar, and Laoowasv alao a Jiidgm«nt of A. Chicbetter 

T. Gordon, Laconne, and Gallon. An ap| 

eourw, who had paid the former to eet it off against the 

was granted. 



latter was granti 



Jndgment 
T. Gordon, Laconne, and' Gallon. An application by La> 

It off against th 

[Ghamben, Marah, 28, 1807.] 

In 1868 the defendant Lacourse, as attorney 
^r Gordon, obtained Judgment in the County 



Court of Peterborough and Victoria, against the 
above plaintiff, Arthur Chichester. The plaintiff, 
subsequently after an examination of the defen- 
dant, obtained an order for his committal for un> 
satisfactory answers, unless he should give a note 
endorsed by his sister Charlotte Chiebester for 
the amount of the judgment. This note vaa 
eventually given, after the order had been parti- 
ally enforofrti, under duress, as it was said, of 
such order. The note was given to Lacourse. 
who endorsed It over to the Bank of Upper 
Canada, who, iu 1866, recovered upon it a jodg> 
ment in the County Court of Victoria, against 
Arthur Chichester, Charlotte Chichester, and 
Lacourse, for about $170 which was paid by La- 
eourse. 

Arthur Chichester brought this action against 
the present defendants ^Gallon being Deputy 
Sheriff at the time) for an illegal arrest under the 
conditional order, and recovered a verdict for 
$200. A certificate for tall costs was refused. 

A summons was thereupon obtained by La- 
course to shew oauise why the judgment of the 
Bank of Upper Canada, or so mueh thereof as 
might be necessary, should not be set off against 
so much of the judgment in this cause as should 
remain after the said Laooorse should have satis- 
fied the lien of the attorney of the plaintiff, upon 
the judgment herein for his ousts, as between 
attorney and client, &c. 

C. W. Patterson shewed eause, and contended 
that the judgment of the Bank oonld aot under 
the circumstances be set off, and that in thiseaso 
the fact was, that the plaintiff's interest in tho 
judgment in this case had been assigned to one 
Piatt, and he filed the plaintiffs affidavit and tha 
examination of Piatt in support of the statement. 

C, S, FaUerwn^ contra, referred to. 26 Vio.» 
cap. 45. tecs, 2, 8; Ch. Arch. Pt., pp. 723, 724, 
(12 ed.) : Edmondi v. 8^B—, ft F. & F. 962 ; 
AUianec Bank v. ffoifitrd, 16 C. B. N. S. 460. 

RiOHARDS, C. J. — The application being made 
to the equitable jurisdiction of the Court, we 
must look at the real position of the parties, and 
dispose of their rights in relation to that Un- 
der the 26 Vic, oap. 46, sees. 2, 8, the defendant 
Lacourse would seem to be entitled to enforce 
the remedies against Chichester which the Bank 
had. The mere absence of a formal assignment 
does not seem to be a good reason to interpose 
to prevent the surety from enforcing his remedy, 
which he would have if the assignment had taken 
place. The case of Edmonds v. S-^B^, 3 F. & 
F. 062, seems to sustain this view. 

The general doctrine is laid down in Cbitty 
Archbold, at page 724, (12 ed.) The judgments 
to be set off must be between parties substantially 
the same, though it is not necessary that they 
should be exactly the same parties, as in the case 
of a set-off under the statute of set-off, provided 
the funds to be ultimately resorted to in both ac- 
tions be substantially the same. In the judgment 
of the Bank of Upper Canada, Chichester is the 
party who is the maker of the note sued on in that 
action, and the one whose fiinds should pay thai 
debt He is the person who is the plaintiff in thf« 
action in which the application is made, and 
unless his interest in the claim has been assigned 
he is the person to receive the funds that will go 
to pay the demand in this action so that there ia 
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in that respect an identioal interest in the two 
salts. 

The defendant, Laoovrse, under the statmte, is 
the person dearly entitled to reoexre the prooeeds 
of the judgment in favor of the Bank of Upper 
Canada as bis own ftinds. He is also liable as a 
defendant to pay out of his own ftinds the amount 
of the plaintiff's Judgment in this cause, and I 
think the interest he has in the two raits is suffi- 
cient to warrant the application of the principle 
of set-off in relation to them. In the cases rellBrred 
to in the same edition of Chitty's Arohbold, at 
page 728-4, the ease ef AlUance Bank t. Bolfard, 
H C. B. N. 8. 450 to which I have been referred, 
also sustains the doctrine contended. for by the 
defendant Lacourse. 

After going over the affidavits and tiie examina- 
tion of Piatt, the assignee of the plaintiff's claim, 
I am of opinion that there has been no valid 
assignment of this claim to deprive the defendant 
of his ri^t to set off this judgment. 

The order will go to set off so much of the 
judgment of plaintiff as may exceed the costs of 
the plaintiff's attorney, to be taxed as between 
attorney and client on the judgment in the suit 
Bank of U. C v. ChieheiUr ei al. 

Order accordingly. 



CXiAmKB V. Clbxibt. 

AyMiX ^Mite jjVMedne io motlei ^UidL 

A BOBinlt WM Mt Mid* on ptyment of eoite by pbdntW* 

Plidntlfl; Iwwwrer, gat* notke of trial withoat pajing the 

0080. Tho notloo of trial, copy and wrrloe wars set 



CChamlMn, April fl, 18S7.] 

The plaintiff was nonsuited at the last fall 
assizes for York. In Michaelmas term following 
a rule nisi was obtained to set aside the nonsuit, 
which was made absolute in Hilary Term on 
payment of costs by the plaintiff. The costs 
were taxed but not paid. The plaintiff's attor- 
ney nevertheless gave notice of trial, whereupon 
a summons was taken out to set aside the notice 
and copy and service on the ground that the 
4508t8 had not been paid. 

Doyle shewed cause, citing 2 Lush Pr. 641 ; 
2 Ch. Arch. 1544 ; Ohace v. Chhle, 8 M. & O. 
686 ; NiekoU v. Boyon, 10 East. 186. 

Robert A, Barr^ton, contra, cited Skeltey 
V. Manning^ 8 U. C. L. J. 166; Qorc Dutrki 
M, F, I. Co, V. Webster, 10 U. C. L. J. 190 ; Doe 
McMillan v. Brock, 1 U. C. Q. B. 482 ; Grantham 
V. PoweU, 1 P. B. 266. 

RioHARDs, C. J., made the summons absolute, 
the costs of the application to be costs in the 
cause for defendant. 

Order accordingly. 



Wilson v. Moulds. 

SwUion nftaxatim-^Vimefurt nU/Ued on original taxation. 

Taxing offloars ahould not allow anv itama fi>r which thara 
ara not proper Tonchen, and tbeae Tonebera (except 
hrtalk, Me) ahonld be flied. On reriaion of taxationa by 
Deputy Olerka of the Orown, the Maater to not to allow 
any Itama whieh are not verifled by voachaia whleh haTO 
bean ao filed on Ihe original taxation. 

[Gbambera, May 8, 1807.] 

This was an application for an order directing 
the Master, on a revision of th» taxation of costs 



in this cause, to allow certain items taxed to the 
plaintiff by the Deputy Clerk of the Grown. 

It appeared upon the taxation before the latter 
officer, that he had allowed oertain charges for 
services and disbursements, &c., but the docu- 
ments or vouchers authorising their allowance 
were not filed with the Deputy derk on the tax- 
ation. 

The Master upon the revision before him 
revised to allow such items, upon the ground 
that no vouchers justifying the charges were filed. 

MoABisoK, J. — ^I am of opinion, after con- 
suiting with the Master, that he properly re- 
jected such items. The Deputv Clerk of the 
Grown ought not to allow any item for which 
there is not before him some authority or evi- 
dense to justify the allowance, and that upon 
the taxation he should require all proper vouch- 
ers or affidavits produced for that purpose 
(except such as briefs for oounsel) to be filed' 
with the papers in the cause. It is obvious that 
if allowances are taxed, such as disbursements 
to witnesses, counsel, and for various services, 
without filing some authority or evidence to 
justify the charge, parties interested would in 
many eases be deprived of an opportunity of 
satisfying themselves of the propriety or correct- 
ness of the charges, and, as in the present case, 
compel them to resort to a revision to ascertain 
the authority, if any, upon which the Deputy 
Master acted ; besides such a practice is open 
to many other irregularities that might be sug- 
gested. 

As it is sworn on this application that it was 
through an oversight that the vouchers were not 
filed, and as it was stated that the practice in 
the outer counties has not hitherto been uniform, 
the order will go in this case to allow the items 
upon the necessary documents being produced 
and filed with the Master, — ^but in future Deputy 
Clerks of the Crown and the attomies must see 
that all necessary vouchers are filed in the first 
instance. 



KOKTHIEH BaILWAT GO. ▼. LiSTKB. 

SjpeeialendonemenionwrUqfiyimmam. 
The apedal endorsement aei ont below held in aufflcient 
flooqriianee with the raqLulranenta of the 0. L. P. Aet. 
[Chamben, Jnne 11, 1887.] 

The defendant was served with a writ of sum- 
mons, with a special endorsement, as follows : 

The following are the particulars of the plain- 
tith'clidm: 
•* To amount of machines |500 00 

1866. OB. 

Aug. By Cash |11 00 

Oct •* ^ 21 00 

Dec. *• 25 00 

1867. 

Jan. " 40 88 

Feb. «* 44 00 

March *• 88 00 

April " 16 76 

191 13 

Balance due the Co $808 87 

The plaintiffs claim interest on $808 87, from 
the I6th day of May, A.D. 1867, uatU jndgmeut." 
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Final jadgment for default of appearance was 
signed, whereapon defendant obtained a sum- 
mons to show cause why the jadgment should 
not be set aside, on the groand that the alleged 
special eiKlorBement did not contain suffioieot 
particulars of the plaintiffs' claim, and that the 
endorsement was not suffioient under the statute 
to entitle the plaintiffs to sign final judgment for 
want of an appearance, or upon the merits. 

O. D. Boulton shewed cause. 

D. Ifcifiehad contra, cited Me Donald r. Burton 
et al. 2 U. C. L. J. N.S. 190; EoodtaU y. Baxter, 
1 E. B. & E. 884 ; Fremont t. Aehley, 1 E. & B. 
728. 

John Wilsoh, J., refused to set the judgment 
aside as irregular, but allowed defendant to 
come in and defend on the merits. 



ENGLISH REPORTS. 



Bso. Y. Gbboort. 

Mitdtuntattomr^SelUeiting to commit a/donjf when no faUmit 
committed— CbiaudUiig and jyiweuruy— 24 dtQ& Vic eop. 
04, MC. 2. 

To solicit and Indte a wrrant to itaal his master's goods, 
where no other act is done except the soUdting and indt- 
Iq;. is a misdemeaaoiir. 

The statute 24 * 25 Vte. cap. H mo. 2, hj which it Is enacted 
that whoever shall counsel or procure aoyottier person to 
commit a felony shall be gnOty of ftlony, applies oolj 
where a siabstantiTe felonr Is committed. 

[0. 0. &., Maj U, 1897^16 W. B. 881.] 

Case reserTod bj J. L. Hannay, assistant bar- 
rister at the Quarter Sessions for the borough of 
Leeds. 

James Gregory was tried and couTicted before 
me at the Quarter Sessions for the borough of 
Leeds, held there on the 20th of April, 1867, 
upon an indictment, the materials parts of which 
are as follows : — 

The jurors, &c., present that James Gregory, 
on the 9th day of February, in the year of our 
Lord 1867,' falsely, wickedly, and unlawfully did 
solicit and incite one John White, a servant of 
one James Kirk, feloniously to steal, take, and 
carry away a large quantity to wit one bushel of 
barley of the goods, &c., of Kirk, against the 
peace, Ac. 

A second count in the same form allege \ the 
offence to hare been committed on the 12th of 
February. 

A third count alleged that the defendant 
wickedly and unlawfully did solicit and incite 
the s&id John White, and one Charles Ev^ns and 
one Charles Knapton, they being serYants of 
Kirk, feloniously to steal a large quantity of 
barley of the goods of the said Kirk against the 
peace, &c. 

The indictment charging a misdemeanour, the 
jury were sworn accordingly. 

There was CTidence upon all the counts of the 
indictment in proof of the offence charged, hut 
no one of the three serTants named stole any 
barley in compliance with the defendant's solici- 
tations or otherwise. 

It was objected by counsel for the defendant 
that the offence proved (no felony having been 
committed by reason of the defendant's solicita- 
tion and incitement) came under the provision of 
the 24 & 26 Vio. cap. 94, sec. 2, whioh makes it 



a felony to '* oonnsel, procure or command, any 
other person to commit any felony, whether the- 
same be a felony at common law or by virtue of any 
aet passed to be passed. ** And that although that 
section of the statute apparently contemplates 
that a felony must be committed oy reason of the 
counsel, procurement, or command, yet that the* 
Court of King's Bench, in the case Bez v. Eigfftns^ 
2 East, 5, which was apparently the last case on 
the subject, held it not to be necessary that the 
felony should be committed by reason of the 
counsel or procurement, and that the solicitations 
to commit the offence was au aet done towards 
the commission of the offence which made it at 
that time per se, the offence of misdemeanour,, 
and now the statute of Yic. changed the quality- 
of the offence and made It a felony. The offence 
therefore of incitement to commit a felony under 
the ruling of Rex v. Higgint, and under the 
second section of the 24 i 26 Vic, cap 94, was 
now no longer a misdemeanour but a felony, and 
complete as a felony upon proof of the incite- 
ment alone. The indiotment therefore not 
charging the Incitement and solicitations of th& 
prisoner to have been done ** feloniously" was 
bad : Reg, v. Orey, 1 L. & C. 866, 12 W.R. 860. 

I left the case to the jury, directing them, in 
accordance with the decision in Rex v. Biggine^ 
that the soliciting a servant to steal his master's 
goods is a misdemeanour, although it be not 
charged in the indiotment that the servant stole 
the goods, er that any other aet was done except 
the soliciting and inciting. £ also directed them 
that in my opinion the 24 & 26 Yic. cap. 94, sec. 
2, did not affect a case where there was no 
principal felon or principal felony ; but at the 
urgent request of the defendant's counsel I 
reserved this case for the consideration of the 
justices of either bench or Barons of the Ex- 
chequer. 

The question upon which the opinion of tho 
Court for the consideration of Crown Cases Re- 
served is respectfully requested Is, whether sinoo 
the passing of the 24 & 26 Vic. cap. 94, it is a 
misdemeanour to solicit and incite a servant to 
steal his mastered goods, though no other act be 
done except the soliciting and inciting T I 
passed a sentence of six months' imprisonment 
upon the prisoner, and he is now in prison. 

Campbell Foiter for the prisoner. — The convic- 
tion is wrong. This indictment is framed upon 
Rex V. Higgine, eupra ; but 24 & 26 Vic. cap 94, 
sec. 2, has changcMl the character of the offence 
charged, and it is now a felony. That section 
provides that whosoever counsels, procures, or 
commands another to commit a felony, shall be 
guilty of felony. The effect of Rex v. Higgme 
is that it is a misdemeanour, though the act, to 
which the prisoner incites, be not done. It is 
now a felony to counsel, procure, &c., though 
there be no felony committed by the person so 
counselled, &c. The solicitation here charged 
is the same thing, and identical in meaning with 
counselling. The words of the second section 
are suffioient to include this indictment [Kbllt, 
C. B. — If no felony has been committed, how 
can there be a *< principal felon f '] Btlxs, J., 
without this statute you would be out of Court 
on Rex v. Biggine, eupra, and if the offence here 
charged is not within the statute eadit qumtiQ t 
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R. ▼. Crott, 1 Ld. Ray. 711 : R. v. Button, 11 
Q. B. 946.] 

Waddy, oontra, wm not called oil 

KcLLT, C. B.— The prieoner ia charged with a 
misdemeanoar, and two questionB are raised by 
Mr. Foster. 1. Whether the expressions solicit- 
ing and iooiting are identical in meaning with 
counselling or procuring, so that, though a coun- 
selling or procuring is not laid in the indictment, 
an allegation ot a soliciting and inciting is to be 
taken to be an allegation of a counselling or 
procuring; but it is not necessary to decide 
that, and it is sufficient to say that I think those 
expressions may have different meanings, and 
that I do not accede to the arguments of Mr. 
Foster.' 2. As to the second point, looking al 
the provisions of this statute, I think that it is 
absolutely necessary, in order to support a con- 
viction under the second section, that a substan- 
tive felony shall be committed by the person 
coansclled. It is only necessary to look at the 
construction of the section, and at the ordinary 
rules of grammar, to see that. How can there 
be an accessory before the fact to the *• principal 
felony," or a •* principal felon, if no felony has 
been committed ? The offence charged therefore 
is a misdemeanour, and the prisoner was pro- 
perly convicted. 

^ Conviction affirmed. 



Readhbad v. Midlasd Railw.\t Company. 
SaiheoM—Oaarrien of patarnigen—LaUnt imjperctptiUiJIaw 

B., a pasflengar travelling on th« M. Bailway was Injured by 
the breaking down and overttirning of the carriage in 
vhich he was traTelling. Th« aeddent aroao from a 
fracture of one of the wheels of tbe carriage, the tire of 
which had ipUt into three pieces owing to a latent flaw in 
the w(>ldlng. The wheel was to all appearance sound and 
reasonably snffldent for the Journey. Such a flaw may 
occur without any fault on the part of the manoflMtnrer, 
and there were no means of detecting it beforehand. 

Beid^ by Mellor and Lush, JJ., that the railway company 
were not responsible for the accident, having used due 
care and diligenoe. 

By Blackburn, J., that the railway company were responsible 
for the aeddent, because the obligation of the carrier to 
the passenger was equivalent to a warranty of the reason- 
able sofliciency of the vehicle supplied. 

[16W.B.831.] 

The facts of the case and the arguments of 
the counsel appear sufficiently firom the judg- 
ments. 

Atpinwall, Q.C., and Employ, showed canae 
on behalf of the defendants to a mle obtained 
by Manisty, Q.C., and cited Bremner ▼. WUliams, 
1 0. & P. 416; Sharpe T. Grey, 9 Bing. 457; 
Orote V. Chester and Bolyhead Railway Com- 
pany, 2 Ex. 255 ; Benett r, Penimula Steamboat 
Company, 6 G. B. 782. 

Manitty, Q. C, and T, Jonee, in support of mle, 
cited Brovm t. Edgington, 2 M. & 0. 279. 

May 15. — the learned judges read their judg- 
ments as follows : — 

Lush, J. — This was an action for an injury 
caused by the breaking down and overturning 
of the carriage in which the plaintiff was travel- 
ling as a passenger on the defendant's railway. 
The accident arose from the fracture of one of 
the wheels of the carriage, the tire of which had 
split into three pieces, owing, as it was after- 
wards discovered, to a latent flaw in the welding; 



and it was prove! on the part of the defendants 
that, at the commencement of the journey, the 
wheel was to all appearance strong and sound ; 
that such a flaw in the welding may occur with- 
out any fault on tie part of the manufacturer, 
that there were no means of detecting it before- 
hand, and that, in fact, the carriage had been 
examined according to ordinary practice before 
the train had started on the journey, and had 
answered to all the usual tests of soundness. I 
directed the jury that if they believed this evi- 
dence the defendants were not responsible for 
the accident, and they accordingly found their 
verdict for the defendants. A rule was granted 
for a new trial on the ground that a carrier of 
passengers is bound at his peril to provide a 
roadworthy carriage, and is eoneequently liable 
if the carriage turns out to be defective, notwith- 
standing that the infirmity was of such a nature 
that it could neither be guarded against nor 
discovered. 

The question thus nakedly rused is one of 
vast importance at the present day both to rail- 
way companies and passengers, and there being 
no case in our reports in which it has been 
argued and adjudicated, we took time to con- 
sider our judgment. Having done so and given 
to the subject the best consideration in my 
power, I adhere to the opinion that the law im- 
poses no such liability on railway companies, 
though, as my brother Blackburn has come to a 
diffierent conclusion, I express that opinion with 
some degree of diffidence. 

It is not contended that the obligation of a 
carrier of passengers is co-extensive with that 
of a carrier of goods who, by the custom of the 
realm, is placed in the position of an insurer 
subject only to the exceptions of loss or damage 
by the '*act of God, or the public enemies of 
the Crown." The reasons upon which that lia- 
bility is based, and which are expressed by Chief 
Justice Holt in Cogge v. Bernard 2 Lord Raym. 
918, and by Chief Justice Best in Riley v. Home 
5 Bing. 220, are inapplicable to a carrier of 
passengers. The latter baa not the same control 
over persons which he has over goods ; nor the 
same opportunities of abuse and misoonduot, the 
apprehension of which gave rise to this rigorous 
rule of law ; and, therefore, the law has never 
imposed upon him the respoDsibility of an in- 
surer. ** The undertaking of a carrier of pas- 
sengers," says Mr. Justice Story in his work on 
bailments, a. 601, is not an undertaking to carry 
safely, bnt only to exereise due eare and dilgence 
in the performance of his duty." 

But it is contended that, in this particular 
part of his duty— vix., the providing a suitable 
vehicle, his nndertakUig goes beyond the measure 
of due care and diligence and includes a warranty 
that the oarriage which he provides is sound and 
free from defects which render it unfit for the 
service, though he has used every means in his 
power to make it sound ; and, though he could 
not by any amount of cai'C, skill, or ^gUance, 
have ascertained that it was not so. The lan- 
guage of Story just quoted does not suggest any 
anch qualification ; and surely so important an 
element in the contract about which he is treat- 
ing, would have been noticed by that learned 
writer if he had snppoeed it to exist. No such 
liability is, however, hinted at throughout the 
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work, nor, as I am aware of, in any other text* 
book. 

The proposition is one which i cannot adopt 
withoat authority, beoaose I can see no reason 
why a carrier should be held to warrant more 
than due care and diligence, can enable him to 
perform as repects the quaTity of his carriage, 
when it is admitted that be is under no such 
liability as respects the conduct or management 
of it, we were pressed with what were alleged to 
be the analogous cases of a ship-owner, who is 
held to warrant their fitness and sufficiency for 
that purpose. 

At to ship-owners, I agree that there is abun- 
dant authority for the doctrine laid down ; and, 
moreover, that there is no distinction in this 
respect between a carrier by water and a carrier 
by land. But it is to be obserred, that whercTer 
this particular liability of a ship-owner is men- 
tioned it has reference to his obligation as the 
carrier of cargo. In that capacity he is an in- 
surer of its safe dellTcry, suljeot only to the 
excepted perils. His warranty of seaworthiness 
in such a case springs out of, and necessarily 
results from, the absolute duty he has under- 
taken, and is not a warranty superadded to and 
exceeding the terms and measure of his contract 
to carry, as it would be if it were extended to a 
carrier of passengers. A carrier of goods by 
land may with equal propriety be said to warrant 
the road-wortMness of his carriages, because he 
warrants against every casualty by which the 
goods might be lost or damaged on the journey. 

As regards the second case put, rii. ; that of 
the manufacturer who supplies goods to order 
for a given use or purpose. I do not stop to 
consider whether the analogy is so complete as 
the argument assumes it to be, because it does 
not appear to me that the case mainly relied on, 
Til., Brotm y. EdgingUm^ 2 M. & G. 279, sanc- 
tions the doctrine which is sought to be deduced 
from it. Upon carefully examining the facts 
there, it will be found that no such question as 
that we have now to determine arose in the case. 
The insufficiency of the rope was attributable to 
causes which imply blame to the manufiictureri 
to a want of judgment, or a want of care or 
skill, both or all. The rope was not strong 
enough for the purpose for which it was known 
by the defendant to hare been required, it haT* 
ing been made of too small a sise or of faulty 
materials, or been badly put together ; and what- 
ever the cause of its failure was, it was one 
which might have been prevented, and it was 
assumed by the Court, as it was assumed in the 
case of Jonu v. Brighi^ 6 Bing. 638, that the 
manufacturer might, and therefore ought to, 
have made it sufficient for the purpose. The main 
contest in the case was, whether the defendant 
was liable, sewng that he was itot the mannfiM- 
turer ef the rope but had procured it of a rope 
maker. The queetion of liabtUty for a hidden, 
undiscoverable, and unavoidable defect was not 
present to the mtnd of any ef the judges who 
decided that case ; I cannot, therefore, regard it 
as an authority to the extent aeceseary to sustain 
the plaintiff's argument, nor am I aware ^ any 
other case on that point which established such 
a position. 

I do not feel it necessary to review in detail 
the cases which more directly bear upon the lia- 



bility of a carrier of passengers. They are 
quoted by Story as the authorities for the rule 
which he lays down, and in my judgment they 
do not carry the liability father than he has 
stated it. In all of them, where it has become 
necessary to define that liability, the judges 
have carefully distinguished between a carrier of 
passengers and a carrier of goods, nnd have 
pointedly declared that the liability of the former 
stands on the ground of negligence alone. See 
Aitm V. Heaven, 2 Esp. 688 ; Chrisiie v. Orifffft, 
2 Camp. 79; CrofU v. Waterhoute, 8 Bing. 82. 
Undoubtedly there are expressions used in 
some of those cases which, taken alone and with- 
out reference to the particular facts, favour the 
argument of the plaintiffs (see per Lord Ellen- 
borough in lirael v. Clark, 4 Ex. 269 ; Best, C. J., 
in Brmner v. WUlianu, 1 C. & P. 416 ; and per 
Gaselee and Bosanquet, JJ., in Sharp v. Oray^ 
9 Bing. 467.) But reading such expressions as 
they should be read in connection with and aa 
applicable to the facts of each case, it is to my 
mind erident that the learned judges who used 
them did not intend them to be understood in 
the sense now imputed to them. The decisions 
in those cases, in which such expressions are 
used, seem to me against the plainti^ rather 
than decisions in his favour. In Sharp v. Gray^ 
the case most pressed in the argument by the 
plaintiff's counsel as also in the case ^f ChriatU 
V. Origg; 2 Camp. 79, the axletree had, withoat 
any external cause to account for it, suddenly 
snapped. If there was such a warranty as ia 
now insisted on, that warranty had clearly been 
broken, for the coach had turned out to be not 
toad-worthy. There was nothing to go to the 
jury but the amount of damages therefore. 
Whereas in each case the question was left to 
the jury whether the defendant was liable as 
guilty of a want of due care or not. Sharp v. 
Greg, the jury found a verdict for the plaintiff, 
which the court reftised to disturb ; in Christie 
V. Origgt they found for the defendant, and no 
motion appears to have been made to set this 
verdict aside. Coming down to a more recent 
period, I find the same doctrine laid down by the 
Lord Chief Justice of this Court in Stoket ▼. 
Eaatem Countiet Railway Company, 2 F. & F. 
691. That was a case exactly similar to the 
present. The wheel had broken from a latent 
flaw in the welding, and great injury had been 
done to several passengers. After a very length- 
ened trial, the jury found a verdict for the defen- 
dant; and although the plaintiff in that case, 
and many other persons, were deeply interested 
in questioning the ruling of the Lord Chief 
Justiee, no attempt was made to set aside the 
verdict As far, therefore, as the authorities in 
this country go, they are against the position 
taken by the plaintiff; and considering that 
many such accidents have occurred since the 
introduction of railways, the fact that this is the 
first time so extensive a liability has been insist- 
ed on, argues a general impression against it. 
But thou^ the question has not before been 
presented for solemn adjudication in this country, 
it has been raised more than once in the courts 
of the United States, and in every case the 
judgment has been in favour of the carrier. In 
Ingalla v. BilU, 9 Mete, cited in the 7th edition 
of Stery on Bailments, p. 665, the Court deliver- 
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ed an elaborate judgment, reTiewing all the 
antboritiee, Englieb and Americao, and affirm- 
ing tbe doctrine tbat a carrier of paflsengera is 
liable only for negligence. 

For theee reasons I am of opinion that the rule 
mast be discharged. 

MiLLOK, J.— In this case the plaintiff being a 
passenger on the line of defendants railw« j, sus- 
tained an Injary by the breaking of one of the 
wheel tyres of the carriage in which he was 
traTelliog, owing to a latent defect in its con- 
strnction, not diBcoTerable by the most earefal 
examination. My brother Lush, who presided 
at the trial, in leaving the case to the jary, told 
them thet a carriei of passengers for hire was 
hound to use the utmost care, skill, and Tigilanee 
ill eTerything that concerned the safety of the 
I>ai»!»«nger8, but that if the injury was due to a 
hidden defect in tbe carriage wheel, the utmost 
cere and skill could not discoTer, the defendants 
were not responsible. I have come to tbe con- 
elusion that such direction was right, and that 
the rule fer a new trial must be discharged. 

The propriety of that direction depends upon 
the nstnre and extent of the liability which a 
carrier of passengers for hire undertakes with 
regard to each passenger. 

Tbe reponsibtlity both of common carriers of 
gcods for hire, and of common carriers of pas- 
sengers for hire, notwithstanding some impor- 
tant differences between them, rests for its 
foundation upon the general custom of the realm ; 
in other words, upon the common law, and the 
liability of each class of oarriern, where it is no t 
affected by some special contract, arises from a 
duty implied by law, although the law will raise 
a contract as springing f^om that duty : Brether- 
ton T. Wood, 8 Brod. & Bing. 54; AndieU V. 
WaierhouMe, 6 M. & 8. 886 Until the time of 
JJaU ▼. Ball, 1 Wilson, 281, it seems to huTe 
been the usual mode to declare against common 
carriers, either of goods or passengers, setting 
forth the custom of the realm, when it was sup- 
planted bj the modem mode of declaring, etth- r 
in ease for breach of duty, or on the contract 
arising out of the duty so implied by law. In 
Coffgt ▼. Bernard, 2 Ld Raym. 918, I Smi. Lead. 
Cms 6th ed. 189, Lord Jlolt, in defining his fifth 
sort of bailment, says: ** First, if it (the de- 
livery of the goods) be to a person of the first 
sort (that is one that exercises a public employ- 
ment)," and he is to hsTC a reward, he ** is bound 
to answer for the goods at all events. And that 
is the case of the common carrier, common hoy- 
man, master of a ship, &c." The law charges 
this person thus entrusted to carry goods against 
all events, but acts of Qod and the enemies of 
tbe king. 

** For though the force be ever so great, as if 
an unreasonable number of people should rob 
him, nevertheless he is chargeable, and this is a 
politic establishment contrived by the policy of 
the law for the safety of all persons, the ne- 
cessity of whose affairs oblige them to trust 
these sort of persons, that they may be safe in 
their ways of dealing, else these carriers might 
have an opportunity of undoing all persons that 
bad any dealings with them by combining with 
thieves, &c., and yet doing it in such a clandes- 
tine manner as would not be possible to be dis- 
covered. And this is (he reaton ihelavf ia founded 



upon in thatpomL" And in the case of Rowley 
V. Home 6 Biug. 220, Chief Justice Best, in 
treating upon the same subject, ** When goods 
are delivered to a carrier, tbej are usimlly no 
longer under the eye of the owner, he seldom 
follows or sends any servant with them to the 
place of their destination. **If they should be 
lost, or injured, by the grossest negligence of tbe 
carrier, or his servants, or stolen by them, or by 
thieves in collusion with them, the owner would 
be unable to prove either of these causes of loss ; 
his witnesses must be the carrier^s servants, and 
they, knowing that they could not be contradicted, 
would excuse their masters and themselves. To 
give due security to property, the law has added 
to that responsibility of a carrier, which immedi- 
ately arises out of bis contract to carry for re- 
ward (namely, that or taking all reasonable care 
of it), the responsibility of an insurer." 

This judgment is cited with approbation by 
Mr. Justice Story, Law of Bailments, 691, 6th 
ed. and, as far as I am aware, has been generally 
considered truly to express the reasons upon 
which the policy of the law, with regard to com- 
mon carriers of goods, has been founded. 

The liability of a common carrier of goods is 
therefore that of an insurer, arising out of the 
policy of the law which superadds such a 
responsibility to that springing merely out of a 
contractlo carry for rewanl, vis., **the taking 
all reasonable care of the goods delivered to be 
carried.*' 

The policy of the law with regard to common 
carriers of goods for hire, and tbe reasons 
assigned for it by Lord Holt and Chief Justice 
Best, appear to have no application to the case 
of carriers of passengers for hire, and hence, by 
one writer on the subject, it has been stated that 
** a stage-coach owner, who carries passengei s 
only, is not properiy speaking a common carrier ; 
he does not warrant the safety of passengers at 
all events, but only that so far as human care 
and foresight will go, their safe conveyance will 
be provided for :*' 8m. Merc. Law, 7th ed.. 282. 
We have, however, seen that his liability, like 
that of the carrier of goods, arises out of the 
duty implied by law, and that the declaration 
may be either in case for the breach of such 
duty, or on the contract springing from it, as 
was said by Holroyd, J., in the case of AneMy. 
Waterkouee, 6 M. & 8. 885. •* It seems to me, 
therefore, that although the law will ruse a con- 
tract with a common carrier to be answerable for 
the careful conveyance of passengers, neverthe- 
less he may be charged in an action upon the 
case for a breach of his duty." Does, then, the 
law in the case of a carrier of passengers for 
hire superadd any liability beyond that of pro- 
viding for the oarefel conveyance of his 
passengers ? 

In CrofU ▼. Waterhauae, 8 Bing. 82, wbidi 
was an action against a stage coach proprietor 
by a Ipaasenger injured by the ovetset of the 
coach. Best, G. J., said— <* This action cannot 
be maintained unless negligence be proved. The 
coachmen must have competent skill with dili- 
gence ; he must be well acquainted with the road 
he undertakes to drive; he must be provided 
with steady horses ; a coach and harness of suffi- 
cient strength, and properly made, and also with 
lights by night. If there be the least faUure i» 
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any one of these things, the duty of the eoftch pro- 
prietor is not fnlfilled, and they are answerable 
for any injury or damage that may happen ; but 
with all these things, and when ereiything has 
been done that human prudence can suggest for 
the security of passengers, an accident may hap- 
pen. If, having exerted proper skill and care, 
he from accident gets off the road, the proprie- 
tors are not answerable for what happens from 
his doing so." And Parke, J., in the same case, 
said ** A carrier of goods is liable in all erents 
except the act of God, or the King's enemies. A 
carrier of passengers is only liable for negli- 
gence.*' So, in Attan y. Etavm, 2 Esp. 638, it 
was contended that coach-owners were liable in 
all cases except where the injury happens from 
the act of Qod or the King's enemies ; but Eyre, 
C. J., held ** cases of loss of goods by carriers 
were totally unlike the case before him. In those 
cases the parties are protected, but as against 
carriers of persons the action stands alone on the 
ground of negligence. In Ohrittie y. Gri^gt, 2 
Gamp. 79, in which the accident arose from the 
breaking of an axle-tree. Sir James Mansfield 
said « If the axle-tree was sound, as far as 
human eye could discoyer, the defendant was not 
liable. There was a ditference between a con- 
tract to carry goods and a contract to carry pas- 
sengers. For the goods the carrier was answer- 
able at all eyents ; but he did not warrant the 
safety of passengers. His undertaking to them 
went no farther than this, that as far as human 
care and foresight could go, he would proyide for 
their safe conyeyance. Therefore, if the break- 
ing down of tiie coach was purely accidental, the 
plaintiff had no remedy for the misfortune he had 
eucountered. Thus we see that the test in case 
of a carrier of passengers is, has he, as far as 
human foresight can go, provided for their safe 
conyeyance !*' Of course this includes care and 
foresight in the making or procuring as well as 
in using the carriage. In the case of Grote y. 
The Chetier and Holyhead Railway Company , 2, 
Ex. R. 255, where SKarpe y. Orey, 9 Bing. 457, 
to which I shall presently refer, was cited for 
the opinion of Alderson, B., that '* a coach pro- 
prietor is liable for all the defects in his yehicle 
which can be seen at the time of construction, 
as well as for such as may exist afterwards, and 
be discoyered on inyestigation," Parke, B., re- 
marked <*in that ease the coach proprietor is 
liable for an accident which arises from an im- 
perfection in the yehicle, although he has em- 
ployed a deyer and competent coach-maker." 
Lord Wensleydale, by that obseryation, merely 
intended to express that a coach-proprietor 
could not shelter himself from the consequences 
of using an unsafe coach by the fact that he had 
employed a competent coach-maker to make it, 
which differs materially from implying a war- 
ranty against a defect which no amount of care 
or skill could discoyer. The case of Butm y. 
The Cork and Bandon Railway Company , 18 Ir. 
Com. Law Rep. 546, comes the nearest in its 
facts to the present. In that case, in answer to 
an action for not oanrying a passenger safely, it 
was specially pleaded in substance that whilst he 
was being carried in a carriage on the defen- 
dant's railway a fracture occurred in a crank pin 
in one of the leading wheels of the locomotiye 
^ngine, which was occasioned by an original 



defect in the material and constmctioii of euoh 
crank pin, which {defect, before the fracture 
occurred, was not capable of being detected by 
the defendants upon due and proper examination 
or obseryation, and that the crank was purchas- 
ed with the locomotiye engine in dae course of 
business from competent manufacturers, and was 
not made by them, and that before the com- 
mencement of the journey the defendaants duly 
examined the said engine and crank pin, and had 
not any notice of any defect in the same. To 
this plea the petitioner demurred, and Chief 
Baron Pigott, in deliyering the opinion of the 
Court, stated the question to be whether taking 
all the ayerments in the plea together, they had 
stated facts which had exempted them firom lia- 
bility for the breach of contract admitted by the 
plea. He then proceeds — '* I am of opinion they 
haye not, according to the existing state of 
authorities. Although a carrier of passengers 
does not warrant the safety or the due arriyal of 
his passengers, yet I consider that he must be 
considered as warranting that the yehicle in 
which he conyeys them is, at the time of com- 
mencement of the journey, free from all defects, 
at least as far as human care and foresight can 
proyide, and perfectiy road-worthy. He then 
refers to Chruiie y. Griyya, Sharpe y. Orey, and 
Orote y. OhetUr and Holyhead Railway Com- 
pany, He proceeds as follows :—" But applying 
Sir Mansfield's tests, haye they shown in their 
plea that as far as human oare and foresight 
could go they prorided for the safety of their 
passengers? I think they haye not. Their plea 
does not contain any ayerment as to the care and 
skill applied to the manufacture of the engine, 
or as to the care and skill exercised by them in 
the selection of inspection of it. All the ayer- 
ments in their pleas are quite consistent with 
gross and culpable carelessness on the part of the 
manufacturers. If they had been the rosDU- 
facturers of the engine, they would haye been 
bound to ayer and proye that due care and skill 
had been exercised in the process of its manu- 
facture, are they to be relieyed from legal lia- 
bility because they allege that they bought it 
from a competent manufacturer ? I think that 
would be a distinction dangerous to the public; 
and that as Alderson, J., says, railway com- 
panies might buy ill-constructed or unsafe yehi- 
cles, and tiie public be without remedy. " Now, 
although one or two ambiguous phrases are used 
by the Chief Baron, in his judgment, arising 
out of some error in the collocation of the words, 
he neyer intended, as it appears to me to assert 
that there existed an implied warranty against 
latent defects, which no amount of skill or care 
could haye discovered, otherwise I should have 
expected it to haye been so expressed and have 
rendered further reasons unnecessary. I think 
that the course of the argument, and of the 
judgment, show that the discussion really turned 
upon the question of negligence and not of 
warranty. 

The authorities to which I haye referred 
sufficiently illustrate the distinction between car- 
riers of goods and that of carriers of passengers. 
The liability of the former is that of an insurer, 
whilst that of the latter is only for negligence. 
It further appears from these cases that the 
negligence which renders a carrier of passengers 
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liable is something irhieh might have been aToid- 
ed by the ezeroise of oare, skill, or foresight, and 
that an accident which resnlts from some cause 
which no amount of care, skill, er forenght 
could haye dtscoTcred, cannot be said to be the 
result of negligence of the carrier. In the case 
of carriers by water the same distinctions hold 
BO far as I am aware. In Lyon y. MtlU^ 5 East, 
428, Lord Ellenboroagh said — '* In eyery con- 
tract for the carriage of goods between a person 
holding himself forth as the owner of a lighter, 
or yessel ready to carry goods for hire, and the 
person putting goods on board, or employing his 
yessel or lighter for that purpose, it is a term of 
the contract on the part of the carrier or lighter- 
man, impUtd by lavf, that his yessel is tight, and 
fit for the purpose or employment, for which he 
offers and holds it^orth to the publie ; it is the 
yery foundation and immediate substratum of the 
contract that it is so. The law presumes a 
promise to that effect without actual proof, and 
eyery reason of sound policy and pubUc conyen- 
ience requires it should be so (6 East 487.) To 
the same effect there are many authorities, which 
it is nqf necessary to cite. If it be said that it 
is a strange thing that a warranty of sea- worthi- 
ness should be implied by law in the case of goods 
and not passengers, I can only answer that in 
case of goods the warranty of sea-worthiness is 
incidental to the liability of the carrier as an 
insurer. 

In Coygt y. Barnard, Lord Holt makes no dis- 
tinction in this respect between carriers by land 
and carriers by water, and many of the reasons 
stated by him and Chief Justice Best to be the 
foundation of the liability of the carrier of goods 
by land, apply with equal force to the carrier of 
goods by water, and certainly in no case, so far 
as I am aware, has there been a suggestion that 
the foundation of the liability of a carrier of 
passengers by water depends upon other con- 
siderations than those which regulate the liabil- 
ity of carriers of passengers by land. 

In the present case, the direction of my brother 
Lush to the jury appears to me to have been 
unexceptionable, and in strict conformity with 
the cases aboye referred to. The fracture of the 
wheel-tire by itself, and unexplained, might have 
been sufficient to raise a presumption of negli- 
gence against the defendants : Skinner y. The 
London and Brighton Railway Company^ 6 Exch. 
787 ; Carpue y. The London and Brighton Rail, 
way Company^ 6 Q. B. 747 ; Bird y. The Great 
Northern Railway Company, 28 L. J. Ex. 8. 
But upon the direction of my brother Lush, 
when the explanatory eyidence had been giyen, 
it must be taken to have been in fact found by 
the Jury that the breaking of the wheel- tire wa$ 
due to a hidden defect which no amount of care or 
skill could have diseotered either in the manufac* 
ture, purchase, or use. 

1 was at one time in doubt whether the princi- 
ples applied and explained in the case of Brown 
y. Edgington, 2 M. & G. 279, said by Parke, B., 
in Sutton y. Temple^ 12 M. & W. 64, ** to be well 
settled law." did not goyem this case ; but I am 
now satisfied that they do not. In that case, 
although the *' scienter or guilty knowledge," as 
it was termed, was negatived by the jury, there 
was nothing to proye that the insufficiency of the 
rope might not haye been discoyered upon a care- 



ful examination, and I can find nothing to show 
that the doctrine now contended for was in the 
minds of the judges who decided it. If the lia- 
bility of a carrier of passengers for hire springs, 
firom the custom of the realm, or fh>m an actual 
contract made, why are we to imply a warranty 
as to the t^solute sufideney of the carriage, 
when we do not imply any such wanranty with 
regard to the other incident of ihd journey. It 
would appear to be quite as reasonable to imply 
a warranty against aecidente as against a hidden 
defect which no amount of skill or care could 
discoyer. I think that it would be extremely 
dangerous, and somewhat inconsistent, to extend 
the doctrine of implied warranty beyond the pos- 
sible means of the alleged warrantor to guard 
against the defects to which his warranty is sup- 
posed to extend. 

The cases cited in support of the plaintiffs' 
right to recoyer, do not, I think, when examin- 
ed, go the length attributed to them, and they 
are neither so consistent nor precise as to con- 
clude us from exercising our own judgment upon 
the facts before us ; and notwithstanding some 
expressions attributed to Lord Ellenborough and 
Chief Justice Best, I cannot but think that those 
learned^ judges had not present in their minds 
the idea that there existed in the case of carriers 
of passengers, any absolute warranty of road- 
worthiness. 

In Israel y. Clark, 4 Esp. 259, where the in- 
jury arose from the breaking of an axle-tree, 
the expressions used by Lord Ellenborough are 
yery wide — yiz , that '* he should expect a clear 
land-worthiness in the carriage itself to be estab- 
lished ; " still it is by no means certain that he 
had in yiew a case of latent defect, which no 
skill or care could discover. No opinion was 
expressed showing whether he considered that 
the cause of action rested upon negligence or 
the doctrine of implied warranty. 

In Bremmer y. Williams, 1 C. <k P. 416, Chief 
Justice Best is reported to haye said that *' every 
coach proprietor warrants that his stage-coach is 
equal to the journey it undertakes ;" and ** it is 
his duty to examine it previous to the commence- 
ment of every journey." The latter words show 
to what matters be supposed the warranty to ex- 
tend, and I think that it is only fair, considering 
the opinions already cited from other cases in 
which, with more consideration, he had treated 
this subject, to assume that he did not refer to 
latent defects which could not be discovered on 
examination. ^ 

The decision which was next discussed befoie 
us is the case of Sharps v. Orey, 9 Bing. 467, 
but I am bound to say that although the opin- 
ions expressed by Justices (Hselee and Bosanquet 
in that case, are apparently in antagonism to the 
direction given by ray brother Lush, it is not 
very easy to see that the judges who decided it 
had in their minds a oase of latent defect not 
discoverable by any amount of care or skill, or 
that they were unanimous in laying down any 
clear or precise rule of law which ought to 
goyem us in this case ; and it is to be observed 
that the Chief Justice Tindal left the oase to the 
jury as a question of fact, although in somewhat 
loose and general terms — yis., ** whether there 
had been on the part of the defendant that degree 
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of yigil&nce which was required bj bis engsgs- 
ment to carrj the pUintiff safely/' and Parke, 
B., is reported to have said it wos a qaestion 
of fact for tbe jury, aod Alderson, Bt , limits 
the extent of any implied warranty against 
defects to those ** whteh. eonld be seen at tbe 
time of constraetion ;** b« adds, *• and if the 
defendant were not responsible the eoaeh propri- 
etor might buy ill-oonstruoted or unsafe ▼ebieles, 
and his passengers be without remedy. 

There are seTSral modem oases not referred 
to in the argument, but which show that the 
judges who tried them considered the action 
against carriers of passengers for hire to be 
founded in negligence. In Stok€$ t. The Eaatem 
Counties Rattway Oompmiy, 2 F. & F. 782, Gbief 
Justice Cockbnrn thus expressed himself, **You 
are entitled to expect at the hands of a railway 
company, all that skill, care, and prudence can 
do to protect the public against danger and aooi- 
dentfl, but you must carry that principle into 
application as reasonable men. If yon are of 
opinion that the flaw or crack had become unsafe 
prior to the accident, that upon careful examina- 
tion, not with the aid of highly scientific autho- 
rities and Bcientifio instruments, but on an 
ordinary, reasonable, proper, and careful exam- 
ination, such as all feel ought to be made before 
the engines are used on which the safety of a 
whole train may depend, this flaw might hate 
been discoTered, and that either the examination 
did not take place, or if it did, and the flaw was 
discoTered, but the man with careless dieregurd 
of his own safety and the safety of others whose 
Hyos and limbs might be ioToWed, treated all 
this with supine and reckless indifference, then, 
undoubtedly, there is negligence established for 
which the company are, and ought to be, respon- 
sible." That case is important because the ver- 
diot was for the defendant, if the doctrine now 
contended for by the petitioner be tbe correct 
exposition of the law, the Tcrdict in that case, if 
questioned, must hare been set aside. 

Again, in Ford t. South- Wettem Railway Co.^ 
2 F. & F. 782, Chief Justice Erie, on summing 
up the case to the jury, said — *< The action is 
founded on negligence. The railway company is 
bound to take reasonable care, care, to use 
the best precautions in known practical use 
for securing the safety and convenience of 
their passengers ; also in Pym y. Oreat North- 
ern Railway Company , ibid 621, per Cockburn, 
C. J. , to same effect In this state of the autho- 
rities in our own Courts and in Ireland we are 
much assisted in atriting at a conclusion by 
several cases decided in the Courts of the United 
States, cited in a note to the 7th ed. of Story on 
BailmentH, 665. In InyalU t. Bills, 9 Meto. R. 
15, the late Mr. Justice Hubbard, in a very able 
judgment, in which the English and American 
authorities are rcTiewed, states it to be the con- 
clusion of the Court ** that carriers of passengers 
for hire are bound to use the utmost oare and 
diligence in the proTiding of safe, sufficient, and 
suitable coaches, harnesses, horses, and coach- 
men, in order to prevent those injuries which 
human care and foresight can guard against, and 
if an accident happens from a defect in the coach, 
which might have been discovered and remedied 
upon the most carefiil and thorough examination 
of it, such aoddent must be ascribed to negli- 



gence, for which the owner is liable, in case of 
injury to a patfseoger, happening by reason of 
such accident. On the other hand, where tbe 
accident arises from a hidden and internal defect, 
which a thorough and careful examination wonlil 
not disclose, and which could not be gnarded 
against by the exereise of a sound judgment and 
the most vigilent foresight, then the proprietor is 
not liable for the injury ; but the misfortune 
most be borne by the sufferer as one of that class 
of injuries for which the law gives no redress in 
the furm of pecuniary recompense." 

This extract from the judgment of Mr. Justice 
Hubbard, m my opinion, truly expresses the rule 
of law applicable to the present case, and is in 
strict conformity with my brother Lush's direc- 
tion to the jury, and were it not for the opinion 
of my brother Blackburn to the contrary, I should 
have coni^dered that it was supported by tbe 
weight of Bnglish authority. As the majority 
of the Court are in favour of the defendant, «and 
think my brother Lush*s direction right, the rule 
obtained by the plaintiff will be discharged. 

BLAOKBuaN, J. — This was an action brought 
by a passenger on the defendants railway to 
recover damages for an Injury he had received 
> owing to the breaking down of the carriage in 
which he was travelling. 

On the trial before my brother Lush it appeared 
that the carriage was one belongiug to the London 
and North- Western Railway Company, which 
bad been for some time in use by them, and had 
come into the possession of tbe defendants in tbe 
ordinary course of traffic, and was according to 
the ordinary arrangements between the different 
railway companies used by the defendants till 
they could return it. 

Evidence was given that when the carriage was 
put into the tridn by the defendants it was to all 
outward -appearance reasonably sufficient for the 
journey ; the tire of the wheel being of proper 
thickness and apparently of sufficient strength, 
but that in fact there had been an air-bubble in 
the welding which rendered the tire much weaker 
than it appeared, so that in fact it was not 
reasonably fit for the journey, and that the 
breaking of this tire occasioned the accident. 
Evidence was given that this defect was one 
which could not be detected by Inspection, nor 
by any of the usual tests, as it would ring to the 
hammer as if perfectly welded, and that there 
was no neglect on the part of the defendants or 
their servants, who took every reasonable pre- 
caution in examining the carriage. 

My brother Lu^h left the case to the jury, 
telling them that if the aocident was occasioned 
by any nrgTect on the part of the defendants they 
should find for tbe pUintiff; but that if it was 
occasioned by a latent defect in the wheel, such 
that no care or skill on the p%rt of the defend- 
ants could detect it, the verdict should be for the 
defendants, and it is not disputed that if the 
direction was right their verdict wu justified by 
the evidence. A rule nisi was obtained for a 
new trial on the ground of misdirection, as it was 
contended that the defendants, as carriers of 
pas^eugers, were bound at their peril to supply 
a carrisge that really was reasonably fit for the 
journey, and that it was not enough that they 
made every reasonable effort to secure that it 
was so ; in other words, that the obligation of 
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the carrier to the passenger was eqniTalen% to a 
warranty of the reasonable sufficienoy of the 
vehicle he supplied. 

Caase was shown in the sittings after Trinity 
Term, before my brothers Melior, LnBh» and my- 
self, when the Court took time to consider. 

This is a quebtion of very great nicety and 
importance, but after some consideration and 
donbt I haTO come to the eonolusioo that on the 
balanoe of English authority, and 1 think upon 
the whole, on prinoiple and the analogy to other 
cases, there is a duty on the carrier to this ex- 
tent, that he is bound at his peril to supply a 
vehicle in fact reasonably sufficient for the pur- 
pose, and is responsible for the consequences of 
his failure to do so, though occsioned by a latent 
defect, and therefore that the endence was wrong 
and that there should be a new trial. 

I have come to this conclusion with much doubt 
and hesitation; and as my two brothers are of a 
different opinion, I need not say that I am very 
far from Mng eonfident that I am not wrong ; 
but still I think it best to state the reasons why' 
I differ from then. 

I quite agree that the carrier of passengers is 
not like the carrier of goods, an insurer who 
undertakes to carry safely at all events, unless 
prevented by excepted perils; the carrier has 
not the control of the human beings whom he 
carries to the same extent as he has the control 
of goods, and therefore it would be unjust to 
impose on him the responsibility for their safe 
conveyance. In order, therefor^, to render the 
carrier of passengers liable for an accident, it is 
Lccessary to allege and prove that the accident 
arose from some neglect of duty on the carrier's 
part. But if the obligation on the part of the 
currier to proride a vehicle reasonably fit for the 
journey is absolute, a failure on bis part to fiilfil 
that obligation is quite enough to make him 
liable for all the conseqaences. And I own I see 
nothing to diminish the obligation to provide a 
reasonably safe vehicle in the fiict that it is to 
be provided for the safety of life and limb, and 
not merely of property. The carrier soppHes 
and selects the carriage for the purpose of car- 
rying the passenger, who is obliged to trust 
entirely to the carrier, the passenger having no 
means of examining the carrtnge and no voice 
in the selection of it. Now it has been decided 
that one who contracts to supply articles for a 
particular purpose, does implicitly warrant that 
the artidfe he supplies are fit for that purpose : 
Brown v. Sdgington, 2 M. & G. 279. The prin- 
ciple of that case, as I understand it, is that 
expressed by Maule, J., who says that the 
defendant having accepted an order for a rope 
for a particular purpose, which rope he was to 
select and procure, did undertake to furnish one 
for that purpose, and was therefore liable as on 
a bresch of his contract, if he furnished one 
unfit for the purpose, though that unfitness arose 
iVom a latent defect, and this principle would 
seem to apply to the carrier of passengers who 
supplies a vehicle. On the same principle I 
think it is that a ship-owner warrants to the 
person who ships goods that his vessel is sea- 
worthy. Lord Tenterden, in Abbot on Shipping 
(6th fid. p. 218, 6th Bd. by 8hee, p. 296), states 
the law thus :— ••* The first duty is to provide a 
vessel tight and staunch, and furnished with all 



tackle and apparel necessaiy for the intended 
voyage. For if the merchant suffer loss or 
damage by reason of any insufficiency of these 
particulars at the outset of the voyage, he will 
be entitled to a recompense. An insufficiency in 
the furniture of the ship cannot easily be known 
to the master or owners ; but in the hold of the 
vessel there may he latent defects unknown to 
both. The French ordinance directs that if the 
merchant can prove that the vessel at the time 
of sailing was incapable of performing the voy- 
age, the master shall lose his freight, and pay 
the merchant his damage and interest. Yalin, 
in his commentaries on this article, cites an 
observation of Weytsen, " That the punishment 
in this case ought not to be thought too severe, 
because the master by the nature of this contract 
of affreightment is necessarily held to warrant 
that the ship is good, and perfl»ctly in a oondi- 
tion to perform the voyage in question under the 
penalty of all expenses, damages, and interest." 
And he himself adds ** That this is so, although 
before its departure the ship may have been 
vidted according to the practice in France, and 
reported sufficient because on this visit the exte- 
rior parts only of the vessel are surveyed, so 
that seoret foults cannot be discovered, for which, 
hy consequence, the owner or master remains 
always responsible, and this the more Justly, 
because he cannot be Ignorant of the bad state 
of the ship ; but even U he be ignorant he must 
still answer, being necessarily bound to furnish 
a ship good and capable of the voyage." Lord 
Tenterden then notices the opinion of Pothier, 
that in such a case the owner shall not be 
answerable for damages occasioned by a defect 
which they did not nor could know, though he 
agreed that they shall lose their fireight ; and 
Lord Tenterden observes in a note that this 
opinion of Pothier is not quite conustent with 
his own priooiples laid down in the Traits de 
Lousge. However this may be in the old French 
law, or the civil law, it is, I think, clear that 
according to English law, either there is a breach 
of warranty, in which case the owner is respon* 
sible for all the consequences, or there is not, in 
which case there is no ground for depriving him 
of bis freight. And I think that there is ample 
authority (in addition to what I have cited from 
Abbott on Shipping) for saying that by English 
law such a warranty is implied where the carriage 
is by water. 

In Lytmt v. JfeUf, 6 East. 428, Lord Ellen- 
borough, in delivering the considered Judgment 
of the Court, says : — <* In every contract for the 
carriage of goods between a person holding him- 
self forth as the owner of a lighter or vessel, 
ready to carry goods for hire, and the person 
putting goods on board, or employhig his vessel 
or lighter for that purpose, it is a term of the 
contract on the part of the carrier or lighterman, 
and implied by law, that his vessel is tight and 
fit for the purpose or employment for which he 
offers and holds it forth to the public ; it is the 
very foundation and immediate substratum of 
the contract that it is so. The law presumes a 
promise to that effect of the carrier without any 
actual proof; and every reason of sound policy 
and public oonvoBienee requires that It should 
be so. The declaration here states such a pro- 
mice to have been made by the defendant, and it 
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is proved by proving the nature of his employ- 
ment, or in other wordn the law in sach a case 
without proof implies it." In Gibson v. Small, 
4 H. L. 404, in explaining the reason why in a 
voyage policy of insarance there was an implied 
condition that the ship was seaworthy as much 
when the insurance is on goods as when on the 
vessel, Parke B., says the shipowner " contracts 
with every shipper of goods that he will do so," 
(t. e.f make the ship seaworthy). *< The shipper 
of goods has a right to expect a seaworthy ship, 
and may sue the shipowner if ii is not Hence, 
the usual course being that the assured can and 
may secure the seaworthiness of the ship either 
directly, if he is the owner, or indirectly if he is 
the shipper, it is by no means unreasonable to 
imply such a contract in a policy on a ship on a 
voyage, and so the law most clearly has implied 
it." It appears from this that this most learned 
judge thought it dear that the undertaking of 
the shipowner to the shipper of goods as to sea- 
worthiness- is co-extensive with the undertaking 
of the goodsowner to his insurer I am cert^nly 
not aware of any case in which the question has 
arisen whether there is a similar warranty be- 
tween a shipowner and a passenger ; but it seems 
to me that every reason that can be urged in 
favour of the warranty, applies as much to the 
one case as the other. The passenger trus^ to 
the shipowner to select a proper ship as much as 
the shipper of goods does ; and all those circum- 
stances exist which induced Yalin (in the passage 
cited in Abbot on Shipping) to say that the ship- 
owner, from the nature of his contract, was 
** necessarily bound to furnish a ship good and 
sufficient for the voyage ;" or, as Lord Ellen- 
borough says in Lyon ▼. MelU, that his promise 
so to do is proved by proving the nature of his 
employment Indeed, in the very probable case 
of a person shipping merchandise by the same 
vessel in which he himself takos his passage, it 
would seem rather extraordinary if the law were 
to hold that, as far as the goods were oonoerned 
there was an implied undertaking to furnish a 
seaworthy ship ; but, as regarded the personal 
safety of the passenger, there was none. It is 
true that the carrier of goods is an insurer, 
except against certain excepted perils, and that 
the carrier of passengers is not ; but the ques- 
tion whether the carrier of goods is bound at 
his peril to supply a seaworthy vessel, can only 
arise where the immediate cause of the loss is an 
excepted peril, or for some other reason the con- 
tract to insure does not apply. 

Assuming then that there is such a warranty 
implied where the carriage is to be by water, is 
there any difference when the carriage is by 
land ? The principle which I understood to be 
laid down in Brown v. Edging ton^ 2 M. & G. 
279, is this, that where one party to a contract 
engages to select and supply an article for a 
particular purpose, and the other party had 
nothing to do with the selection, but relief entire- 
ly upon the party who supplies ; it is to be taken 
as part of the contract, Implied by law, that the 
supplier warrants the reasonable snffioieney of 
the article for that purpose ; and I think Lyon 
V. MslU lays down a very similar principle as 
generally applicable, though the particular in- 
stance was that of a lighterman*. If this princi- 
ple be a general one, it applies equally to the 



case of the shipowner supplying a ship, and the 
carrier by land supplying a vehicle, whether it 
is supplied for the carriage of goods or passen- 
gers. In Brass v. Maitland, 6 E. & 6 470, 4 
W. R. 647, this principle was much discussed. 
I think the effect of the reasoning of the judg- 
ment of Lord Campbell and Wightman, J., shows 
that in their opinion this is a general principle 
of law ; whilst the effect of the judgment of 
Grompton, J., is such as to show that he did not 
think the principle general, and was not inclined 
to carry it further than the decisions had already 
gone. My respect for his opinion is very great, 
and if ever the question whether there is such a 
general principle of law should come before me 
in a court of error, I should endeavour to con- 
sider it carefully as an open question without 
being too much biassed by my present impression 
in favour of it; but sitting here in the same 
Court in which that case was decided, I am 
bound to consider the decision of the majority 
right, and to act upon it as far as it bears on the 
present question. The authorities on the very 
point now before us are not numerous. In 
Israsl V. Clarke, 4 Esp. 259, Lord Ellenboroagh 
is reported to have said that the carriers of 
passengers by land " were bound by law to pro- 
vide sufficient carriages for the safe conveyance 
of the public who had occasion to travel by 
them; at all events he would expect a clear 
landworthiness in the carriage itself to be estab- 
lished." This seems to show that in his opinion 
the doctrine which in Lyon v. Mtlls was laid 
down as to the persons furnishing lighters for 
the conveyance of goods was applicable to those 
furnishing carriages by land for the conveyance 
of passengers, and that they were bound at their 
peril to provide vehicles in fact reasonably suf- 
ficient for the purpose. And in Bremnar v. 
Williams, 1 C. & P. 414, Chief Justice Best is 
reported to have ruled the same way. These 
are, it is true, only nisi prius decisions, and 
neither reporter has such a character for intel. 
ligence and accuracy as to make it at all certain 
that the facts are correctly stated, or that the 
opinion of the judge was rightly understood. 
On the other hand, in Christie v. Griggs, 2 Camp. 
79, Chief Justice Mansfield told the jury tnat 
*< if the axletree was sound, as far as human eye 
could discover, the defendant was not liable. 
There was a difference between a contract to 
carry goods and a contract to carry passengers. 
For the goods the carrier was answerable at all 
events. But he did not warrant the safety of 
the passengers. His undertaking as to them 
went no further than this, that as far as human 
care and foresight could go he would provide 
for their safe conveyance. Therefore if the 
breaking down of the carriage was purely acci- 
dental, the plaintiff had no remedy for the mis- 
fortune he had encountered," and we may depend 
upon the accuracy of this reporter. Chief 
Justice Mansfield here does not very aooarately 
distinguish between the possible view of the 
case that the misforfune might have arisen 
though the vehicle was reasonably fit for the 
journey, and so be purely accidental, and the 
possible view that the accident and the circum- 
stances attending it showed that the coach could 
not in fact have been reasonably fit for the 
journey ; but on the whole I think it must be 
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taken tbat ho thought there was no warranty, 
such as would make the ooach-proprietor liable 
for A latent defect in the coach, but this was 
only ail opinion at niai print. 

In Sharp ▼. Grey, 9 Bing. 467. Tindal, C J., 
is stated in the report in Bingham to have direct- 
ed the jury to consider whether there had been 
thai degree of Tigilfinoe which was required by 
bis engagement to carry the plaintiff safely, 
which leaves it in doubt whether he toM tbe jury 
that the defendant WAS bound at \\U peril to pro- 
vide a fit vehicle, a fail are to fulfil which duty 
would be properly de.«crihod in the declaration 
as negligence, and left it to them to say if it was 
in fact reasonably fie ; or whether he left it to 
tbe jury to say whether he had not neglected 
some reasonably practicable means of ascertain- 
ing its fitness ; but the counsel, in moving for a 
new trial, treat it as a direction that the defen- 
dant would be responsible, though he had con- 
ducted his business with all the caution that 
could be reasonably required ; and the judges, 
in refusing tbe rule, all appear to have so under- 
stood the ruling, and to bold it right. 

I have already said that on the balance of rea- 
soning I am inclined to think that such ought to 
be the view; but at present, sitting in a court of 
co-ordinate jurisdiction with the Common Pleas, 
I think it enough that the decision )e in point. 

In an American case, lagalls v. Bills, 9 Met I, 
given at length in the editor's note to Story on 
Bailments, sec. 692, 7th edition, page 666, the 
court, after considering the English cases, came 
to the conclusion opposite to that which I have 
come to, expressly stating that they do not agree 
with the opinion of the Court of Common Pleas 
in Sharp v. Orey, if it is understood as I think 
it must be. It will be very fit, if the case at 
first is taken into a Court of Error, that the rea- 
soning of the American court should be carefully 
and respectfully considered ; and if it appears to 
the Court of Error satisfactory, they may act 
upon it, and overrule the case of Sharp v. Qrey» 
But it is clear that we in the Court of Queen*B 
Bench cannot treat the American decision as an 
authority to be placed on the same footing as 
the decision of the Court of Common Pleas. 

The judgment in this case has been delayed 
until the argument in a case of Hands v. London, 
Chatham a id Dover Railway was heard, as it was 
anticipated that a similar point might arise in 
that case ; but it was not necessary to decide it. 
I think that the Irish case of Bums r. Cork and 
Bandon Railway Company, 13 Ir. Com. Law Rep. 
613, really throws no light upon the point before 
us. In that case a plea was pleaded, which was 
clearly intended to raise the very point before 
us, and which I own I should myself have 
thought did raise it. The Irish Court of Exche- 
quer, in giving judgment against the plea, say 
that if there is a warranty the plea was clearly 
bad ; and that even if there was only a duty to 
take every care, the plea did not sufficiently show 
the fnlfilment of that duty, and was therefore 
bad. Probably the court were not agreed on the 
question, and intended to avoid expressing any 
opinion on it, though I should rather conjecture, 
from the language used, that the learned judge 
who wrote the judgment inclined to the opinion 
that there was a warranty. 



I have only to add that I do not think that the 
duty to supply a seaworthy ship, or a sufficient 
vehicle by land, is equivalent to a dn«y to provide 
one perfect, and such as never can, without some 
extraordinary peril, break down, which would 
have the effect of making the carrier an insurer 
against all losses arising from any failure in the 
vehicle which cannot be shown to arise from 
some unusual accident. I had occasion, iu the 
case of Burgts v. Wickham, 3 B. <fe S. GG9, 11 
W. R. 992, to consider what was the meaning of 
the term *' seaworthy" as applied to a ship, and 

1 see no reason to change the opinion which I 
then expressed, that it incaia no more than that 
degree of fitness which it would be usual and 
prudent to require nt ihe commencement of the 
adventure; and applying a similar principle to 
a land journey, I agree with what I understand 
to have been the direction of I5rle, C. J., in Ford 
V. London and South- Western Railway Company, 

2 F. & F. 782, that the railway company were 
not bound to have a carriage made in the best 
of all possible ways, but sufficiently fulfilled their 
duty by providing a carriage such as was found 
in practical use to be sufficient In other words, 
I understand that the obligation to be not to 
furnish a perfect vehicle, but one reasonably 
sufficient. But in the present case tbe carriage 
was not such as to be reasonably sufficient. Had 
the parties who sent it out known of the exist- 
ence of this defect in the tire there would have 
been strong ground for accusing them of man- 
slaughter if death had ensued. They did not 
know it and could not discover it till tbe tire 
broke, and they are therefore free from all moral 
blame or criminal responsibility. 

The question therefore is distinctly raised, 
whether the obligation of the carrier of passen- 
gers to the passenger Is merely to take every 
precaution to procure a vehicle reasonably suffi- 
cient for the service whether by sea or by land, 
in which case the direction was right, or whether 
it is, as I think, an absolute obligation at his 
peril to supply one, or be responsible for any 
damage resulting from a defect. Taking the 
view of the law which I do, I think the rule for 
a new trial ought to be made absolute ; but the 
majority of the Court being of a different opinion 
it must be discharged. 

Rule discharged. 
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MaUcSomproseeulion^OonvicUon cfuUtandimg^No power ttf 

appmL 
An action is not maintainable Ibr malicious proseendon 
where the plaintiff has been oonvleted,aad the convletion 
li outstanding, although there is no power of appeal from 
the Court where the oonTietion took place. 

[a P. 16 W. R, SaQ.J 

Declaration. — That the defendant falsely and 
maliciously, and without reasonable and probable 
cause, appeared before a justice of the peace, 
and charged the plaintiff with assaulting the 
defendant contrary to the statute, and by scan- 
dalous and malicious statements caused the said 
justice to convict the plaintiff of the supposed 
offence, and to fine him, which fine the plaintiff 
was obliged to pay, there being no appeal. 

Demurrer. 
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Birttford ia support of the demarrer, cod- 
teoded that the deolarfttion was without preee- 
dent. He oiled Barber ▼. LitnUr, 29 L. J. C. P. 
161. [He was then stopped bj the Court.] 

C. W. Wood, in support of the deolaratlon, 
contended that it was good, because, although it 
averred that the plaintiff was conTicted, it also 
alleged that there was no Court of Appeal to 
which the plaintiff oould apply in order to have 
the conyiction reversed. He cited Whitworth t. 
Hall, 2 B. & Ad. 695 ; Mellor y. Baddeley, 2 C. 
& M. 675; nujohn v. Maekinder, 29 L. J. C. P. 
167, 8 W. R. 841 ; Steward y. Oromeit, 29 L. J. 
C. P. 170; Churehai y. Siggirt. 28 L. J. Q. B. 
808, 2 W. R. 551 ; Venafra y. Johnttn, 10 Bing. 
801. 

Btlbs, J. — We should be disturbing preyious 
cases if we doubted that criminal proceedings 
must haye terminated before the ciyil action is 
commenced. The fact that there is no appeal 
from the criminal court makes no difference. 

Keating, J., concurred. 

Smith, J.— -In Catlrique r. Behrens, 80 I/. J. 
Q. B. 162, the Court says, ** There is no doubt 
OQ principle and on tbe.autborities that an action 
lies for maliciously, and without reasonable and 
probable cause, setting the laws of this country 
in motion to the damage of the plaintiff; but in 
such a case it is essential to show that the pro- 
ceeding alleged Jto be instituted malioionsly, and 
without probable cause, has terminated in fayour 
of the pl^ntiff, if from its nature it be capable 
of such a terminaUon." Mr. Wood says that 
this ease is distinguishable because here there 
was no court of appeal from the criminal court, 
but if we gaye judgment for the plaintiff in this 
case we should be establishing a court of appeal 
where the Legislature has said there should be 
none. The decision of the magistrates is bind- 
ing, and when they haye decided a case it is not 
open to the plaintiff to impeach their judgment 
by a ciyil action. 

Judgment for the defendant. 



Worth y Gilumq aiid anothib. 

Awbmfit—Ifi^^fmed^Negllffenilff hteping aferocUmt dog-^ 

Sdenter, 
It is not DeoMsar7, in order to snatain an action against a 
penon for negUcentlj keeping a ftrocious d^g, to sliew 
that the animal had aetnally bitten another person before 
it bit the plaintiff: It it enough to shew that it has, to the 
knowledge of its owner, eyinoed a savage disposition bj 
attempting to bite. 

[aPnM.T.,186S.J 

The declaration stated that the defendants un- 
lawftxlly kept a dog of a fierce and miscbieyot^s 
nature, well knowing that the said dog was of a 
fierce and misohieyous nature and aeeuatomed to 
bite mankind * and that the said dog, whilst the 
defendants so kept the same, attacked and bit 
the plaintiff, whereby the plaintiff was wounded, 
Ac, and was preyented from carrying on his 
business, and incurred expense for medical and 
other attendance, &c. 

The defendants pleaded, — first, not guilty, — 
secondly, that they at the said time when, &c., 
carefully and properly kept the said dog chained 

• The words io italics were added hj waj of amendment, 
at nisi prios. 



up on their own land for the protection of their 
property, and that the plaintiff at the said time 
when, &o., was trespassing on the said land 
without leaye of the defendants, — thirdly, a sioki- 
lar plea, but alleging that the plaintiff, baying 
notice of the premises, careleesly, negligently, 
and improperly went near to the said dog, and 
that the injury complained of was caused by his 
own negligence and want of due and proper care. 
Issue. 

The oanse was tried before WiLles, J., at the 
last summer assises at Hertford. It appeared 
that the defendants, who were engrayers and 
watch-dial finishers, in the neighbourhood of 
Clerkenwell, had th^ir work-shops and counting- 
house in a payed yard h%ying an entrance in the 
public street which was common to two or three 
other tenants of premises in the same yard ; that, 
for the protection of their property, the defen- 
dants kept a dog, which was chained to a kennel, 
at one side of the yard ; that the yard was aboat 
twenty feet wide, and the chain about seyen feet 
long; that the plaintiff was going across the 
yard towards one of the workshops, when the 
dog attacked and severely bit him in the arm. 

The dog had been purchased by the defendants 
on the 5th of Juoe, 1865, and the injury to the 
plaiutiff was on the 1 7th of July in the same 
year. , 

There was.no eyidence that the «log had eyer 
before bitten any person ; but it was preyed that 
he had uniformly exhibited a ferocious disposi- 
tion, by rushing out of his kennel when any 
stranger passed, and jumping up as far as the 
chain would allow him, barking and trying to 
bite. One of the other tenants in the yard, who 
spoke to the sayage disposition of the dog, also 
said he had complained to the defendants about 
it, and told them that the dog should be more 
closely secured : but on cross-examination would 
not say whether this was before or after the 
injury had been inflicted on the plaintiff. 

On the part of the defendants it was submitted 
that there was no eyidence that the animal was 
ferocious and accustomed to bite, and, at all 
eyents, none that the defendants knew he had 
such a propensity. 

The learned judge left it to the jury to say 
whether or not the dog was of a sayage and 
dangerous disposition, and whether the defen- 
dants were aware of it and neglected to take due 
precautions to guard against injury to persons 
lawfully ooming upon the premises. 

The jury returned a yerdiot for the plaintiff, 
damages £10. 

Thesiger, pursuant to leaye reseryed to him at 
the trial, moyed to enter a yerdict for the defen- 
dants or a nonsuit. In order to sustain an action 
of this sort, the plaintiff is bound to proye that 
the dog is of a sayage and ferocious disposition, 
and that the defendant had notice thereof : Com. 
Dig.* In Beek and Wife y. Dyeon^ 4 Camp. 
198, it was held not to be sufficient to shew that 
the dog was of a fierce and sayage disposition, 
and usually tied up by the defendant, without 
proying that he had before bitten some one. 

[Btlhs, J.— In Judge y. Cox, 1 Stark. 285, it 
was ruled by Abbott, C J., that, in an action for 
negligently keeping a dog, proof that the defba- 

• Acf ion upon the ease Ibr negligMMt (A. 9). 
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dftnt had warned a pewon to beware of the dog 
lest he Bhonld be bitten, was eTidence to go to a 
jury in sapport of the allegation that the dog 
was aocnstomed to bite mankind. 

Eblb, C. J.— It was not oecesgarj to prOTe 
that the dog had actoallj bitten another person. 
If the eYidenee shewed the animal to be of a 
fierce and savage natsre, that it had on foronf^r 
oc::asion8 OTinced an incliuation to hite. (hut will 
be enough to sustain th« notion ] 

There was no eridener wbatw^r in thifi case 
to shew that the defendants, who had only had 
the djg in their possession a fe^r weeks, knew 
that it was ferocious. In Hartley i. Harriman, 
1 B. A A. 620, an aTorment in a declaration that 
the defendant's dogs were accustomed to worry 
and bite sheep and lambs, was held not to be 
supported by proof that they were of a ferocious 
and mischieTOUS disposition, and that they had 
frequently attacked men: Holroyd, J. saying: 
*> If the allegation as to the habit of these dogs 
were struck out of the declaration, a sufficient 
cause of action would not remain. Then it fol- 
lows that'it is material, and absolutely necessary 
to be proved. And it will not do to prove 
another fact, which, if inserted in the declara- 
tion instead of this, might have been quite suffi- 
cient to support the action ; for, the allegation 
itself must be proved " 

Eblb, C. J.— I am of opinion that there should 
be no rule. Although there was no evidence that 
the dog had ever before bitten any one, it was 
proved that he uniformly made every eflFort in 
his power to get at any stranger who passed by, 
and was only restrained by the chain. There 
was abundant evidence to shew that th- defen- 
dants were aware of the animal*a ferocity : and, 
if 80, ihey were clearly responsible for tUe dam- 
age the plaintiff bad sustained. 

WiLLBir, J.— There was evidence that the dog 
was in the habit of jumping at every one who 
passed his kennel, endeavouring to bite, and 
that the defendants knew it. It is true that he 
did not appear to have succeeded in biting any 
person until he unfortunately caught the plain- 
tiff. The defendants admitted that the dog was 
purchased for the protection of tbeir premises 
Unless of a fierce nature, he would hardly have 
been useful for that purpose. 

Btlbs, J. and Keating, J., concurred 

Rule refuted. 
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2» the interest qf a person in Crown Lands 
before patent issues saleable under fi. fa. 

To THB Editoes or THs Law Joubmal. 
Geittlbmbk, — I would like to have your 
opinion upon * point which I conceive to be 
of some interest to the public. 

A. purchases a piece of land from the gov- 
ernment, makes several payments, and then 
assigns his interest to B;, taldng the promis- 
sory notes of 6. as security for the considera- 



tion agreed to be given for the assignment 
Before any of the notes are paid B. Hies 
intestate. The widow of B. takes out admin- 
istration to her husband's estate, and A. sues 
her upon the notes, and obtains judgment. 
The personalty is exhausted by prior claims. 
A writ of ^. fa* against lands is issued, and 
undor this the sheriff sells the interest of the 
deceased B. in those lands, which is bought 
by A. All this time the fee is m the Crown,, 
no patents being issued. .A. upon this claims 
that by the sheriff's sale and conveyance to 
him he acquired the interest of the deceased, 
and is entitled to stand in his place, and, upon 
completing, the payments to government, to 
obtain the patent 

Is he right in so claiming ? In short, is the 
interest of a purchaser of Crown Lands before 
patent issues liable to sale under execution ? 
The point is disputed, {f the interest is not 
saleable, it occurs to me, there is a veiy grave 
defect in our laws. It would practically ena- 
ble a dishonest debtor to infest a large sum 
in Crown Lands (leaving a small sum unpaid) 
and put his creditors at defiance. 

Your obedient servant, 
A Babbmtbb. 

Prescott, July 9, 1867. 

[The question is not, we think, one which 
comes within our rule to answer. At the 
same time our columns are open to any one 
who may desire to express his opinion on the 
subject, a course frequently adopted in the 
English law periodicals. — Eds. L. J.] 



A question under the Bankrupt Law. 
To THB Ebitors op TUB Law Jourjval. 

Gbhtlbiibn, — In my letter to the Local 
Courts' Gazette for last month, I drew the 
attention of the learned Editors of that Jour- 
nal, and the legal public to a question under 
the Bankrupt laws. I am hoping to see your 
comments on it, as well as other legal lights 
firom the pens of legal contributors, in your 
forthcoming July number. The question is, 
^^isa debt not included in the Schedule of debts 
attached to the assignment of an insolvent^ 
under the law, discharged by his certificate 
of discharge or notf^^ 

I contend that it is not, and although I can- 
not at this time lay my hands upon any ad- 
judged case it seems to me that every principle 
of law, and common sense, is against a con- 
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trary construction. The real object of the 
Bankrupt act, is to enable honest debtors to 
get a discharge, upon giving up all the pro- 
perty they have for the b&nejit, and upon due 
notice to every creditor great and tmall. 
Every creditor should have notice and by our 
insolvent act, as construed, every creditor has 
to be once notified at least To bar a man of 
his debt without notice seems very unfair- 
Another object in having every creditor put in 
the list, is that no favouritism may be shown 
to one more than to another. If the insolvent 
can leave out of his list a creditor of say $50, 
with impunity, so he can leave out with equal 
legality one having a claim of $500. Suppos- 
ing him to have an estate (a precious rare 
thing it is true) that will pay 5«. in the £, then 
certain preferred or included creditors are paid, 
and excluded ones get nothing. That your 
readers may know in what places in our in- 
solvent law, reference is made to the necessity 
of giving a full list of creditors I mention the 
following, viz. ; Section 2 of the act says " At 
such meetings he (the insolvent) " shall exhi- 
bit a statement showing the position of his 
affairs and particularly a schedule (form B) 
containing the names and residences of all 
his creditors." See also subsection 2 of 
section 2 : subsection 16 of section 3 : sub- 
section 2 of section 6 : subsection 6 of section 
2 : section 11." 

The English Bankrupt act has a special 
clause as to the effect of the certificate of dis- 
charge, different from ours. It says V^that 
after the discharge the Bankrupt shall not 
be sued for any debt provedble under the Bank- 
ruptcy." Our act only excludes certain speci- 
fied debts of a trust nature, and I think sup- 
poses that all debts have been put in the 
Schedule I A debt to le provedble must be 
one acknowledged by the debtor or at least 
alluded to in his list The Bankrupt act 
should be construed liberally for creditors 
whose rights are by it infringed on. 

SCARBORO. 

Toronto, July 16, 1867. 



[Our correspondent has evidently thought 
over this subject carefully. Is there not some 
case in our own courts affecting the question ? 
Our correspondent will perhaps look this up. 
—Eds. L. J.] 
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The Law Gazette. San Francisco : Hope k 

Chaplin. 

This periodical is welcome after its long 
journey. It comes with news of what is 
transpiring at the far west, in the legal world. 

It touches upon a variety of subjects, and 
gives many extracts fi*om the English Reports, 
though in a more disjointed manner we should 
think than would be convenient to its readers. 
A summary of the different cases in one of the 
District Oourts, as published in the Gazette, 
shews that a "fusion" of law and equity, to 
say nothing of matrimonial matters, is a nut- 
ter of a matter of the past in the State of Sao 
Francisco, for we see that actions of assumpsit, 
debt, damages and ejectment, suits for divorce, 
applications to quiet titles, foreclosure suits, 
and assessment cases are adjudicated upon in 
the same Court A Judge there had need to 
be a man of prodigious intellect to be able to 
decide satisfactorily to himself or to suitors, 
cases involving such a variety of legal lore. Mr. 
Hope, one of the editors, is, we believe, a 
member of the Law Society of Upper Canada. 



Alphabetical Index op the Statutes passed 
BT the Pabliameht OP Canada, since the 
Consolidated Statutes. By T. P. Butler, 
B.O.L., Advocate, Montreal. Ottawa : G. E. 
Desbarats, 1867. Price 60a 
The above includes an appendix shewing 
the amendments to all the Consolidated Stat- 
utes — ^a useful addition to a useful pamphlet 
The above does not pretend to be more 
than an index, not aspiring to the dignity of a 
digest, but as giving in a compact form the 
result of the legislation in this Province from 
the time of the Consolidated Statutes to the 
end of the last session before the confederation, 
it will be of great service to practitioners, and 
in fact to all who have occasion to refer to the 
statutes. 

Though the apparent scope of the compile* 
tion does not permit any great amplitude in 
the titles used, the subjects are indexed in 
such a way as to be found without difficulty, 
which, by the way, is saying a good deal, 
when the editor can scarcely be expected to 
know much about the legal phraseology of 
this end of the Dominion. 
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CANADA. 

By the Queen. 

A PXOCLAMATION. 

Far uniting the Frovinee$ of Canada^ Nova 
Scotia^ and New Brumwick^ into one Do- 
minion^ under the name of Canada. 

Whereas by an Act of Parliament, passed 
on tho twenty-ninth day of March, one thou- 
sand eight hundred and sixty-seyen, in the 
thirtieth year of Our reign, intitutled: "An 
Act for the Union of Canada, Nova Scotia and 
New Brunswick, and the Government thereof 
and for purposes connected therewith," after 
divers recitals, it is enacted, " that it shall be 
lawful for the Queen, by and with the advice 
of Her Majesty's Most Honorable Privy Coun- 
cil, to declare, by Proclamation, that on and 
after a day therein appointed, not being more 
tlian six months after the passing of this Act, 
the Provinces of Canada, Nova Scotia and New 
Brunswick shall form and be One Dominion 
under the name of Canada, and on and after 
that day those Three Provinces shall form and 
be One Dominion under that name accord- 
ingly;** and it is thereby further enacted, 
" that Such Persons shall be first summoned 
to the Senate as the Queen by warrant, under 
Her Majesty's Royal Sign Manual, thinks fit 
to approve, and their names shall be inserted 
in the Queen's Proclamation of Union ;" We, 
therefore, by and with the advice of Our Privy 
Council, have thought fit to issue this Our 
Royal Proclamation, and We do ordain, de- 
clare and command that on and after the first 
day of July, one thousand eight hundred and 
sixty-seven, the Provinces of Canada, Nova 
Scotia and New Brunswick shall form and be 
One Dominion under the name of Canada : 

And We do further ordain and declare that 
the persons whose names are herdn inserted 
and set forth are the persons of whom We 
have by Warrant under our Royal Sign Manual 
thought fit to approve as the persons who shall 
be first sununoned to the Senate of Canada : 

For the Province of Ontario, 

John Hamilton. 

Rodedrick Matheson. 

John Ross. 

Samuel Mills. 

Beniamin Seymour. 

Walter Hamilton Dickson. 

James Shaw. 

Adam Johnson Fergusson Blair. 

Alexander CampbelL 

David Christie. 

James Cox Aikins. 

David Reesor. 

Elijah Leonard. 

William MacMaster. 

Asa Allworth Bumham. 

John Simpson. 

James Skead. 

David Lewis Macpherson.. 

George Crawford. 



Donald Macdonald. 
Oliver Blake. 
Billa Flint 
Walter McCrea. 
George William Allan. 

For the Province of Quebec, 

James Leslie. 

Asa Belknap Foster. 

Joseph Noel Boss6. 

Louis A. Oliver. 

Jacques Olivier Bureau. 

Charles Malhiot. 

Louis Renaud. 

Luc Letellier, de St Just 

Ulric Joseph Tessier. 

John Hamilton. 

Charles Cormier. 

Antoine Juchereau Duchesnay. 

David Edward Price. 

Elzear H. J. Duchesnay. 

Leandre Dumouchel. 

Louis Lacoste. 

Joseph F. Armand. 

Charles Wilson. 

William Henry ChaflTers. 

Jean Baptiste Gou6vremont 

James Ferrier. 

Sir Nardsse Fortuiat Belleau, Knight. 

Thomas Ryan. 

John Sewell Sanborn. 

For the Province of Nova Scotia. 

Edward Kenny. 
Jonathan McCully. 
Thomas D. Archibald. 
Robert B. Dickey. 
John H. Anderson. 
John Holmes. 
John W. Ritchie. 
Benjamin Wier. 
John Locke. 
Caleb R Bill 
John Bourinot 
William Miller. 

For the Province of New Brunswick, 

Amos Edwin Botsford. 

Edwin Baron Chandler. 

John Robertson. ^ 

Robert Leonard Hazen. 

William Hunter Odell. 

David Wark. 

William Henry Steeves. 

William Todd. 

John Ferguson. 

Robert Duncan Wilmot 

Abner Reid McClelan. 

Peter Mitchell. 

Given at our Court, at Windsor Castle, this 
twenty-second day of May, in the year of 
our Lord, one thousand eight hundred and 
sixty-seven, and in the thirtieth year of 
our reign. 

God Says the Quibn. 
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CANADA. 

By His Excellency the Right Honorable 
Charles Stanley Viscount Monck, Baron 
Monck, of Ballytrammon, in the County of 
Wexford, in the Peerage of Ireland, and 
Baron Monck, of Ballytrammon, in the 
(/ounty of Wexford, in the Peerage of the 
United Kingdom of Great Britain and 
Ireland, Qovernor General of Canada, &c., 
&C., &c. 

To all whom these presents shall come — 
Greeting : 

A proclaxation. 

Whereas Her Majesty the Queen, by Her 
Letters Patent, under the Seal of the United 
Kingdom of Great Britain and Ireland, bearing 
date at Westminster, on the first day of June, 
in the Thirtieth year of Her Reign, hath been 
graciously pleased to constitute and appoint 
me to be Governor General of Canada, with 
all and every the powers and authorities in 
the said Letters Patent contained, and which 
belong to the said office ; Now Know Ye, and 
I have therefore, with the advice of the 
Queen^s Privy Council for Canada, thought fit 
to issue this Proclamation to make known, 
and I do hereby make known Her Majesty's 
said appointment; of all which Her Majesty's 
loving subjects, and all others whom it may 
concern, are to take notice thereof and govern 
themselves accordingly. 

Given under my Hand and Seal at Arms, 
at Ottawa, this First day of July, 
in the year of Our Lord one thousand 
eight hundred and hi xty -seven, nnd in 
the thirty-first year of Her Majesty's 
reign. 

Monck. 
By Command, 

John A. Macdonald. 

Canada Oazette^ July l<f, 1867. 



Thi Law of Eyidikob.— The bill wbieh has 
passed the House of Representatives, removing 
the disability of witnesses from interest^ dco., in 
civil cases, is so entirely in aocordanee with the 
progress of the age we live in, that we are sur- 
prised that it has not long ere this been made a 
part of the law of Pennsylvania. Id the eonrts 
of the United States, New York, New Jersey, 
and many of the other States, the old doctrine 
has been repndiated, and everywhere to the 
great satisfaction of the bar and bench. We are 
fnlly satisfied that the msjority of our benoh 
and bar are in favor of the ehaDge, and hope the 
Senate will not fail to concur in the action of the 
House, and that the bill may become a law at 
the present session. — Ltgal InteUigtneer, 



Sir Thomas Wilui andthk Pbikckss n'EsTa- 
—After Sir Tbomai Wilde (sobiieqoently Lord 
Trui o) mHrrted Augusta Emma d'Este, thedaugh- 
ter o! the Duke of Sussex aod Lady Augusta 



Murray, that Lady, of whose legiumacy Sir 
Thomas had vainly endeavoured to convince the 
House of Lords, retained her muden surname. 
In society she was genrrally known aS the Prin- 
cess d'Este ; and the bilious satirists of Inns of 
Court used to speak of Sir Thomas as '*the Prince." 
It was said that one of Wilde's familiar associateii, 
soon after the lawyer's marriage, called at his 
house and asked if the Princess d'Este was at 
home *' No, Sir. " replied the servant, ** the 
PrinceBS d'Este is not at home, but the Prince 
is I" — J^fftTion^t Book about Lmmyert. 



JsFraBTs AMD THR FiDDLSR — Thonf(h Jeffreys 
delighted in m untie, he does not seem to have 
held its professors in high esteem. In the time 
of Charles II. musical nrtieits of the hatnbl«r 
grades liked to be styled *' mu^'itioner;* ; " and on 
a certain occasion, when he iras sitting as Recor- 
der for the City of London, George Jeffreys wa-« 
greatly incensed by a witness who, in a pompous 
voice called himself a mnsitioner. "With a sneer 
the Recorder interposed — ** A mositioner ! I 
thought you were a fiddler !" ** I am a musition- 
er," the violinist answered stoutly. *» O Indeed." 
croaked Jeffreys. Thi? is very important — highly 
importsnt-^extremely important 1 And pray Mr. 
Witness, what is the difference between a mnsi- 
tiooer and a fiddler ? " With fortanate readineas 
the man answered, ** As much sir, as their is 
between a pair of bagpipes and a reoorder. " — 
Jefftr*on*t Book ab^ut Lawyers 



APPOINTMENTS TO OFFICE. 

00BORKR8. 
LSAKDER HABTET, of Wadbrd, Etqtiire^ M.D., to ba 
ao AHocfat* Coroner for the Goimtj of Lambtoa. (Quetted 
Tiad Jane, 1867 ) 

PKTKR F. ClRSGALLBN, of Tkaworth, Saqnlte, to U 
an AModate Coroner for the County of Lennox sad Addisf 
ton. (Gaaetted 22nd June, 1867.) 

9HABLSS FRAKCIS BULLBN, of WeUiagton 8quar^ 
^l^nire, to be an Aaioelato Coroner for the Connty of 
Walton, tn Upper Canada. (Gaxettwl 2Sth June, 1807.) 

OEORas LANDIRKIN, 4t the TiUafleof Hanover, Xi. 
qnire^ M .D., to be an AmocUte Ooronor for the Oovaty of 
Grey, la Upper Canada. (Gaaetted 29th Jane, 1887.) 

C0MMISSI0NSR8. 
JAMXS BRIUD BATTXN, of WeiAmineter, AigtoDd» 
Keqolre, Solicitor, to be a Coramlaaloner for taking affldarite 
inandJbrtheGanadisaOoartilnBai^aBd. (Gaaetted UCh 
June, 1887.) 

MOTARISS. 

NXLSON GORDON BIGBLOW, Eaqnlre, Attomej-ftt-Uw, 
Ao., to be ft Notary PnbUe for Upper Oaaada. (GaMtt«d 
29th Jane, 1807.) 

HENRY POTTSN, of Brantford, Saqoire, Attomey-atL 
Law, to be ft Notary PnbUe for Upper Oanada. (Gaaetted 
29th Jane, 1867.) 



TO CORRESPONDENTS. 

" A BARaiBTHi" — « SCASBOBO* "— undcr •« General Correv* 
pondenoe." 
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DIARY FOR AUGUST. 



1. Thnra. Lammas. 
4, BUN... Ith Sunday c^fUr frinitw^ 
11. SUN... Bth Sunday <tfter Trinitif, 
14. Wad... Lut day for i^rviM for Oounty Coart Last day 

for Comity Clerk to eertyy coaoty rates to 

municipalities in coantt<^. 
18. SUN... 9th Sunday qfier TVM^. 
21. Wed... Look Vacation ends. 
24. Sat ... St. BarihoUmew. Declare for County Oonrt. 
26. SUN... lOth 8ltndayc^fitr lYini^. 
28. Wed... Appeals from Chaikcery Chamberi. 
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AUGUST, 1867. 

THE LATE HON. SAMUEL BEALEY 
HARRISON. 

It is with feelings of extreme regret that 
we record the death, after a comparatively 
short illness, of the Hon. Samuel Bealey Har- 
rison, Judge of the County Court of the 
County of York, at his residence in Toronto, 
on the 2drd of July last, in the sixty-sixth 
year of his age. 

This event which inflicts so severe a loss 
not only upon his immediate relatives and 
friends, but also on the whole community, calls 
for more than a passing notice ; and though 
his name is so well known, and his sterling 
worth so well appreciated, that we can do 
nothing to add to his reputation or increase 
the love and respect of all who knew him, we 
may yet collect some few particulars of a life 
replete with the gifts that make a man useful 
in his generation, and blessed with that kindly 
nature which could not help but win the love 
of those who might even try to be his enemies. 

He was the eldest son of John Harrison, 
Esq , of Foxley Grove, in Berkshire, and was 
born in Manchester on the 4th March, 1802. 
At the age of seventeen, he was admitted to 
the Honorable Society of the Middle Temple, 
and after a period of diligent study he commenc- 
ed his professional career as a special pleader. 
In this branch he speedily acquired a large and 
remunerative business which he conducted 
with much ability for several years. During 
this time, he had as his students, a number of 
young men many of whom have since risen to 
the highest honors in their profession. Amongst 
the best known of these were, we believe. Lord 
Chief Justice Cockburn, and the late Mr 



Samuel Warren. The late Mr. Esten, one of 
the Vice-Chancellors of Upper Canada, was 
also for a short time one of his pupils. 

Mr. Harrison subsequently gave up this busi- 
ness to his brother Richard, and being on the 
loth June, 1832, called to the bar, he left the 
lucrative but somewhat monotonous chambers 
of a special pleader for the more precarious, but 
more brilliant prospects of the bar. Fortune 
here also smiled upon him, and his many 
friends prophesied that he was on the straight 
road to high professional distinction. 

He went the Home Circuit, where his breth- 
ren were Montague Chamber^, Shee, Channell, 
Russell Gurne;^ , Gaselee, Dowling, and others. 

ni health and a desire for change, however, 
induced him, aft^ a few years, to come to this 
country and try his fortune as a colonist. 
This he did in the year 1837, and settled 
at Bronte, in the County of Halton, 
where he went into milling and Arming with 
his accustomed energy. But he was not long 
allowed the questionable pleasures or profits 
of this retirement, for he was most unexpect- 
edly to himself in June 1839, requested by 
Sir George Arthur, then Lieutenant Governor 
of Upper Canada, to act as his private 
secretary. He filled this office until Mr. Charles 
Poulett Thompson, afterwards Lord Syden- 
ham, who entertained a high opinion of his 
capacity, appointed him Provincial Secretary 
on the 10th February 1841, at the time of the 
union of the two Canadas, and three days after- 
wards he was made a meml>er of the Execu- 
tive Council. 

Mr. Harrison was elected member for Kings, 
ton in (he first Parliament of United Canada, 
on 1st July 1841, in the room of Mr. Mana- 
han, who resigned the seat and was made col- 
lector of customs at Toronto. He continued 
in office until his resignation on 80th Septem- 
ber 1843, on the question of the removal of 
the seat of government from Kingston to 
Montreal. 

In politics Mr. Harrison was always ^ 
reformer, but not extreme in his views, which 
he expressed with much clearness and force, 
though without attempt at oratorical display , 
whilst his strong common sense, clear head and 
business habits rendered his services of great 
value to the government. When Mr. Bald- 
win, in September 1841, introduced his cele- 
brated resolutions as on Responsible Clovem- 
ment, Mr. Harrison was selected by Lord 
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Sydenham to moTO the amendments, which 
though only slightly modifying the original 
resolutions, remain on the Journals of the 
House as the Uz teripta of Responsible Got- 
emment in this country. 

Alter his resignation of office in September, 
1843, he removed firom Kingston to Toronto, 
and again commenced vigorously the practice 
of his profession in partnership with Mr. CoUey 
Foster, and a flourishing and increasing busi- 
ness was the result of his labours. 

In 1844 he again entered Parliament as 
member for Kent On the 4th January 1846, 
he was appointed Judge of the Surrogate 
Court for the Home District in the place of 
Mr. Blake, and on the 29th May 1848, he was 
made Judge of the District Court for the 
Home District on the resignation of the late 
Judge Bums. 

He was called to the Bar of Upper Canada 
in Michaelmas Term, 1889, and was made a 
Queen's Counsel on 4th January 1845, and 
was elected a Bencher of the Law Society. 

Amongst the numerous other public posi- 
tions held by this lamented gentleman was 
that of one of the first appointed members of 
the Board of Education for Upper Canada, 
of which, in February, 1848, upon the death 
of Bishop Power, he was unanimously cho&ea 
chairman. His serrices in the cause of public 
instruction may best be expressed in a minute 
adopted at a meeting of the Board shortly 
after his decease — as follows : — 

" That this Council learn with the deepest re- 
gret the deceose of the Hon. Samuel Bealey 
Harriflon, Q. C, Judge of the County and Surro- 
gate Courts of the county of York, who, as mem- 
ber of Lord Sydenham's administration, and Sec- 
retary of the proyince, introduced and carried 
through the legislatore, in 1841, the first general 
school bill for united Canada, who was a member 
of this council since its first organization in 1844$, 
and its chairman during the last nineteen years, 
and who by his intelligence and enlarged views, 
and by his interest in public education, conferred 
great benefits upon the country and contributed 
largely to the efficiency of the proceedings of the 
Counsel, while yy his courtesy and kindness he 
added much to the pleasure of its deliberations." 
Even during the time devoted to the oQ' 
grossing care of his professional duties, Mr. 
Harrison found time to giTe to the profession 
several law works which will hand his name 
down for many years to come. At an early 
period in his career he published his well 



known Digest, one of the most useful books 
ever written, and that not only as to the 
matter of it, but as to the manner of arrange- 
ment adopted- When he commenced it^ 
the making of .digests was somewhat of a 
new thing, and that he had the art of arrange- 
ment is evidenced by the fact that his system 
has been to a great extent followed in later 
works of the same nature. He edited a second 
edition in 1887, in three volumes, comprising 
nearly three thousand pages of closely printed 
matter. He also published a new edition 
of WoodfalVs Landlord and Tenant, now in 
general use, largely altering, and in many 
places adding to and re-writing the original 
work. In 1885 he published, in connection 
with his friend Mr. Wollaston, a volume of 
reports of cases in the King's Bench and Bait 
Court during that year. In 1888, in conjunc- 
tion with Mr. F. Edwards, he wrote a practi- 
cal abridgment of the law of Kin Priuty 
together with the general principles of law ap- 
plicable to the civil relation of persons and the 
subject-matters of legal contention. 

He entertained strong views as to the pro- 
priety and feasibility of a code of legal proceed- 
ings, upon a plan similar to one proposed by 
Crofton Uniabke. With the object of testing 
and explaining his ideas on the subject, he com- 
piled in 1825 a small but compact synopsis 
of the law of evidence, intending eventually 
to bring his views more prominently before 
the public We are not aware, however, that 
it ever went further than thiia. 

In later days, in the western suburbs of the 
City of Toronto, he employed his leisure time 
in the care and management of one of the 
best kept and most complete little gardens in 
this country. A walk through the green- 
houKes and grounds with their pleasant pro- 
prietor was something to be remembered. 

Asa judge he was respected by all — ^the pro- 
fession having great confidence in his ability 
and impartiality and the knowledge which he 
possessed of the first principles of law, and 
the public placing unlimited reliance on his 
strong common sense, keen perception of cha- 
racter and motives, and his intense hatred of 
anything approaching to meanness or injustice. 

These attributes made him eminently suc- 
cessful in his sphere as Judge of Division 
Courts. He had the happy way of satisfying 
in a great measure, both parties, or at least of 
convincing their better judgment that hia 
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decisions were founded on true principles of 
equity, moulded to the habits, customs, uid 
necessities of the people between whom he 
was called upon to adjudicate. ^ 

His courteous disposition combined with 
K desire to lose nothing that could be advanc- 
ed in support of an argument or either side, 
occasionally led to protracted discussions, 
which a man of rougher mould, or a judge less 
open to conviction, would not have had the 
patience to attend to. He had a great, some 
said, a too great contempt for "case law," 
and though he was too good a lawyer, and too 
well acquainted with his duties as a judge to 
decide contrary to binding decisions cited 
before him, he was nevertheless bold and able 
enough to take a comprehensive view of the 
general current of authorities and was so well 
versed in the great leading principles of law, 
combined with much facility of application, 
that his judgments were seldom appealed from. 
But whatever his imperfections on the bench 
as to trifling matters may have been, they are 
swallowed up and forgotten in the memory 
of the numberless traits of character which 
made his presence on the bench beneficial to 
the country and pleasant to the profession. 

It is well known to many that conscientious 
scruples as to the infliction of the death penalty 
prevented his accepting a seat on the Superior 
Court Bench. This has been often regretted ; 
but his sphere of usefulness was scarcely less 
in the position which he occupied, than it 
would have been on the upper bench ; whilst, 
so far as be was concerned, the position was 
more independent, and, at least in the matter 
alluded to, more in accordance with the humane 
instincts of his nature. 

In private and social life he was the imper- 
soni^cation of kindness and courtesy, and was 
blessed with an even temper and contented 
disposition. His varied experience and literary 
tastes, assisted by a most retentive memoiy, 
rendered his conversation pleasant and instruc- 
tive. And though he expressed his opinbns 
without reserve, he did so with great good 
humour and pleasantry. His heart was 
incapable, apparently, of harbouring an evil 
or even unkind thought, he was beloved by 
all, and his death was universally regretted. 

Mr. Harrison married in England when a 
young man, and subsequently, after the death 
of hifl wife in this country, he was married to 



the widow of the late Col. Foster, Assistant 
Adjutant General. He left no children. 

At a meeting pf the Bar at Osgoode Hall 
on the 26th July last, the following resolution 
was passed : — 

" That the Bar of the County of York and 
City of Toronto, desire to express their extreme- 
sorrow at the recent death of the very esteemed 
Jadge of the Coonty Court, the late Hon. S. B. 
Harrison, and to record their sense of the great 
loss the Bar have sustained in the death of one 
who was at once so impartial a Jndge and up- 
right a man." 

" That the members of the Bar of the county 
and city, also desire to express their heartfelt 
sympathy with Mrs. Harrison in the great loea 
she baa sustained in her heavy bereavement." 

The funeral was an exceedingly large one, 
the Chief Justice and the rest of the Judges in 
town at the time, and the members of the bar 
(in their robes) being present, together with a 
large number of citizens, all desirous of testify- 
ing their respect to the memory of the deceased. 



REGISTRARS AND THEIR DUTIES. 

A very important decision on this subject 
was given last term, by the Court of Queen's 
Bench, on an application for a mandamus to 
George Lount, Esq., Registrar of the County 
of Simcoe, to compel him to endorse on an 
instrument, the certificate required by the 
Act It appeared that a mortgage in duplicate 
was sent by the attorney for the mortgagee to 
this Registrar to be recorded ; that after some 
time one of the instruments was returned, 
with an endorsement upon it i^ the following 
words : '* No. 44822, purporting to. be a dupli- 
cate hereof, was recorded at the County of 
Simcoe Registry Office on the 9th day of Jan- 
uary, &C.," but not signed by the Regiatrar or 
his deputy. This certificatOi if it may be 
called such, being in no respect a compUance 
with the act, the document was of cmnae sent 
back by the attorney to the Registrar, with a 
request that a proper certificate mi^t be en- 
dorsed on the duplicate mortgage of it$ regis- 
tration — not that a number, purporting to be 
a duplicate, was recorded. This very proper 
and reasonable request Mr. Lount thought fit 
to refuse, alleghig that it was no part of the 
duty of the Registrar to compare documents, 
but he did think fit to have this meaningless 
endorsation signed by the Deputy Registrar. 

The party interested, unwilling to submit 
to this view, obtained a rule nisi for a man- 
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dainus to compel the Registrar to do his dutj 
and give the certificate the act required* 

The Court held the grotipd taken by the 
Registrar to be totally untenable, and dedared 
it to be the duty of every r^strar to compare 
the documents left with him, so that he might 
satisfy himself thereby that he could properly 
enter thereon the certificate required by law 
—that the law required him to make himself 
acquainted with the facts to which he was to 
certify, and that there was nothing in the 
act to warrant him in making a qualified 
certificate. ^ 

Among the arguments used by counsel (or 
rather a plea for mercy, for it would come 
strictly within the latter term) it was stated, 
that the Registrar was not paid for comparing 
documents ; but, as was remarked by the Court, 
that was not a matter with which they had any 
thing to do, and so long as the law laid down 
clearly the duty to be done by Regisburs, they 
were bound to enforce the performance of 
such duty. Considering that these officials 
do about the least work for the most money, 
and have the least to do for nothing, of any 
in the country, this appeal caused some mer- 
riment amoi^gst the members of the bar, 
the Chief Justice remarking that if this Regis- 
trar considered the emoluments of the office 
insufficient, he had no doubt the government 
would have no difficulty in finding many men 
quite as competent to fill it, and who would 
do the duties for the same remuneration. 

The .court were unanimously of opinion, 
notwithstandii)g it was urged by counsel that 
the point was a new one, that the R^strar 
should be made to pay the costs, saying that 
the case was so very clear and the reasons 
given by the officer for not doing his duty so 
very untenable, and the proceeding so "wrong 
headed," that it was just such a case as re- 
quired the infliction of costs. 

This is one of the many instances where 
several Registrars that could be mentioned 
(who, for some reasons which other people are 
unable to discover, look upon themselves as 
an illused class and ikll foul of every body in 
general, and the profession in particular) have 
taken upon themselves to put forced constmc^ 
tions upon the various acts affecting their 
duties and emoluments; but, as was in sub- 
stance remarked by one of the learned judges 
in giving judgment, it is rather a curious &ct 
that of the many remarkable *coiistructiona 



placed by Registrars upon the act, they 
seem to take great care to construe doubtful 
points in their own favor. 

Practitioners and others who have accepted 
qualified certificates, such as spoken of above, 
would do well in our judgment to have the 
proper certificates endorsed without delay. 

We may have occasion to refer again to the 
subject of Registrars' duties on these and 
other points. 



SELECTIONS. 



FRAUDULENT ARSON. 

On Saturday, at the Central Criminal Court, 
two men were convicted of setting fire to a 
dwelling-house with intent to defraud an in- 
surance company. They were sentenced sev- 
erally to five and seven years* of penal servi- 
tude. In passing upon them this very in- 
adequate punishment, Mr. Justice Willes said 
he was much afraid — to speak in the most 
measured terms — that it was not an uncommon 
offence. He had himself, during the time he 
had been on the bench, tried a great number 
of cases in which persons had been convicted 
of arson for purposes of fraud, and he had 
tried other cases in which resistance had been 
made to the payment of insurance by fire 
offices under circumstances which made it 
clear to his mind that the accused had set fire 
to their premises. He was much afraid that 
there were a number of persons in this coun- 
try who traded on the fears of the insurance 
officers, and who went about taking houses 
and filling them with rubbish in the shape of 
furniture, on which they effected insurance, 
and then, in case of fire, made enormous claims 
on the insurance officers trusting that those 
officers would almost do anything rather than 
resist a claim on account of the unpopularity 
to which it would expose them. Thit, in 
fact, was the real reason why the insurance 
company in this case had not prosecuted. The 
prisoners were most fortunate in being tried 
by a jury who had so interposed on their be- 
half. Following the path of thought which 
had led to that recommendation to mercy, ho 
treated Bond as the principal and Nye as the 
tool, though his was the hand that set fire to 
the house, and he sentenced Bond to seven 
years' and Ney to five years' penal servitude." 

The judge was rightly of opinion that the 
crime is not uncommon. The late Mr. Braid- 
wood was wont to affirm, as the result of his 
own extensive experience, that more than one 
half of all the fires in the metropolis were 
raised by incendiaries with deliberate design 
to defiraud the insurance offices. Fire-raising 
has, in fiust, become a regular profession, like 
begging-letter writing. It was almost unknown 
when death was the punishment for arson. 
The ill-jiidged leniency with which that great 
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crimo has been yisited of late years has doubt- 
less tended to its encouragement. In deter- 
mining the measure of punishment for offbnces, 
it should be borne in mind that crimes com- 
mitted for the sake of gain, and especially all 
those that are of the nature of i^ud, are acts 
of deliberation and calculation, and therefore 
should be treated with more severity than 
crimes that result from passion or other sudden 
impulses. Crimes not for gain are not to any 
considerable extent influenced by the dread of 
punishment, the degree of which will not much 
affect the amount of such crimes. But it is 
otherwise with crimes committed for the pur- 
pose of gain, and especially frauds. The 
criminal here calculates the nsk and cost, and 
and balances these aeainst the gain. The 
more severe the punishment, the more it will 
operate as a deterrent, and instead of treating 
fraud with less severity than other offences, as 
is the fault of our law, and the inconsiderate 
practice of our Judges, it should be visited 
with ieterer penalties. This principle applies 
to all frauds ; but where the fraud is perpe- 
trated by means so dangerous to life and pro- 
perty, and which might inflict such extensive 
injury, as arson, there is, in fact, a double crime, 
and there should be a double punishment. If 
not long since arson by itself was deemed 
worthy of death, surely arson combined with 
fraud should be visited with the highest second- 
9xy punishment It should be an inflexible 
rule to punish it with penal servitude for life. 
What 'possible circumstances of mitigation can 
there be in such a case ? 

Mr. Justice Willes also observed, with equal 
truth, that the criminals calculated upon the 
aversion of ofBces to prosecute, because of the 
unpopularity to which it subjected them. It 
is lamentable that the newspapers should lend 
themselves to the promotion of this prejudice. 
If they would applaud as public benefactors 
the offices that boldly asserted the duty of 
punishing this most dangerous class of male- 
factors, public opinion would speedily undergo 
a change. But in the meanwhile we venture 
a hint to the insurance offices themselves. 
They have formed a very efficient alliance for 
the purpose of preventing losses by the com- 
mon action for the extinguishment of fires. 
Let them, in like manner, unite for self-pro- 
tection against the crime of arson. Let them 
form a committee to whom all suspected cases 
shall be submitted, who shall determine to re- 
sist the claim, or prosecute the criminal, as the 
case may be, at the common cost, and avowedly 
as the common act; so that no prejudice can 
result from it to the particular office, and we 
venture to prophesy that in twelve months the 
frauds now under consideration will be dimin- 
ished by one half.*— Zaw TinuB. 

• Such ft coune «t li inAWtad misbt alao liaTe miim slight 
rllMt In provtntlog wbftt ii allag«d i»y oompAolM to be » n*. 
owdty, bat wlut dmb the i^peanince of li^asttee, not to i^ 
Indeoenqr 1. e. defending aetlona brooght nmler iQiplrioqa 
drenmeleneae on some avowedly teohnlca! and iocquKable 
gtonnds, beeaiue the real defimoe oaaoot be •nbatMitiated. 
-Kds. L. J. 



OBSBftVATIONS ABOUT WESTMINSTER 
HALL AND LINCOLN'S INN. 

One cannot remain for months about West- 
minster Hall and Lincoln's Inn, and in daily 
attendance upon the Courts of Common Law 
and Chancery, without learning many thines 
of interest to the American bar, which he 
would never otherwise learn. But after hav- 
ing received such kindness and hospitality 
from tile English bar and the English judges 
as cannot faU to inspire feelings of the most 
profound ind grateful respect and affection, 
one naturally feels great reluctance to speak 
of the detail of justice here, lest, inadvert- 
ently, some possible breach of the confidence 
of social life might be committed or suspected. 

But, speaking only of those things which 
are patent and open to all, it must be con- 
ceded that the English courts have manr 
advantages over us in searching out the head- 
springs and foundations of the law, which) 
must always give the decisions here greater 
weight On one occasion this was made very 
obvious in the trial of a recent suit in equity, 
on appeal, before the Lord Chancellor and the 
Lords Justices, sitting as the full Court of 
jDhancery Appeal in the Lord Chancellor's 
room. A case was cited which had not beea 
fully reported. It was the case of The Pten- 
dent of the United Statee v. The Executors of 
Smitheon^ for the obtaining of the Smithsoniaa 
fund. The inquiry before the Court at he 
time was, in what name the United States 
might properly sue. It was contended,, oa 
the one side, and so held in Yice-ChanceHor 
Wood's Court, that they could only sue in 
the name of some official party or personage, 
authorized to represent the interests of the 
government, and to answer any cross-bill the 
other party might bring ^ while^ on the part of 
the government, it was very naturally inaisted 
that they should be allowed to sue in the 
name given in the Constittttion, and the only 
name by which they had ever sued in their 
own courts. This suit was brought in that 
name and dismissed ia the Yice-Chancellor's 
Court, because no personal party had beiMa. . 
joined. The case alluded ta was brought in 
for the purpose- of showmg that they had 
before sued m the En^ish courts of equity in 
the name of th» President of the United Staitee. 
It became important, therefore, to show how 
far this case, for the recovery of the Smithson 
legacy, dafiEered from the ordinary case of the 
government suing for the lecovery of its own 
property. The court ordered the registrar to 
bring in the file : when it appeared that, by a 
special Act of Congress, the President bad 
been authoriaed to sue for and recover this 
particular legacy, thos constitiiting him a spe- 
cial trufltee to receive the same on behalf of 
the government,, and consequently to discharge 
the executor upon such receipt of the fund. 
This enabled the court to perceive that it had 
no bearing whatever upon the general ques- 
tion, and thus virtually confirmed the impres- 
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Rion »nd intimation of the Court of Appeal, 
iliat, as they expressed it, " The Qovernment 
of th*^ United States must he allowed to sue 
for their own property in their own name;*' 
and this intimation has since heen confirmed 
by the unanimous decision of the full Court of 
Chancery A ppeal . The adyantage of this ready 
opportunity of consulting the records of equity 
cases in the registrar's ofSce, in order to sup- 
ply any deficiencies in the reports, is often 
witnessed in hearings in equity in the English 
courts. And there are many other traditional 
benefits resulting naturally from being upon 
the ground and having at command all the 
appliances of such ready access to records and 
documents, which can never be transferred 
into a distant country. This, of itself, must 
always render these localities of great interest 
to Americans. 

.\nd there are some other things one meets 
in the English courts which naturally inspire 
admiration. The judges seem far more fami- 
liar with the leading members of the bar than 
is common in this country. Being in court 
during the whole time of tnc delivery of the 
almost interminable judgment in the late case 
oTSlade v. Slade^ in the Exchequer, when the 
law and the fact both were, by agreement of 
parties, referred to the court, which occupied 
more than four hours in the delivery, we no- 
ticed billets passing between the court and the 
counsel engaged in the cause in the most fami- 
liar manner, indicating the most perfect confi- 
dence and intimacy. And in all the arguments 
which we have listened to in the courts, either 
of common law or equity, there is a constant 
conversation kept up from the bench, but in 
such a common-place and kindly manner, that 
the counsel against whom suggestions and in- 
tiroaiions are made do not seem at all embar- 
rassed by them. The wonder seems to be how 
counsel can continue such persevering argu- 
ments under such multiplied rebuffs as some- 
times fall from the bench here. In one case, 
where the argument continued six or seven 
hours, there was a constant argument on the 
part of the bench against the decision of the 
court below (it being a hearing on appeal). 
That was indeed a very remarkable case, 
already referred to, where Vice-Chancellor 
Wood, upon the supposed authority of a dic- 
tum of Sir John Leach, solemnly decided that, 
although a foreign goverment might sue in a 
court of equity in England for the vindication 
'of its property rights, the United States of 
America could not sue in that name, notwith- 
standing the fact that this was the only name 
by which they had ever been known in any 
public acts WJth Her Majesty's Government ; 
but that they must Join some personal party 
for the mere purpose Of enabling the opposite 
party to obtain a discovery by cross-bil), upon 
oath. Nothing coiild seem more unreasonable 
upon the face of it, and so it was held upon 
appeal. But these constant and repeated inti- 
mations from the bench that it was impossible 
to maintain the decision below without a vir- 



tual denial of all remedy to the United States, 
since the denial of the right to sue in one^s 
own name seemed quite the same thing as the 
denial of all remedy; all this, and much more 
of the same kind, did not seem in the least to 
daunt the courage of the counsel. 

At the conclusion of his judgment in the 
case of Slade v. Sl<ide, Baron Martin said he 
wished, on his own personal account alone, to 
enter his solemn protest against the practice 
of submitting matters of fact to the determi- 
nation of the court instead of the jury. He 
believed nothing was more unsatisfactory than 
the trial of matters of fact by the jndges. He 
believed the jury the only proper tribunal for 
the determination of matters of fact; and he 
must say that he believed one great reason 
why the decision of matters of fact by the Jury 
was so satisfactory was, that they were not 
required to assign reasons for their decision.s. 
He thought it not improbable that if jurymen 
were required to submit to the cross-examina- 
tion of counsel, as to the grounds of their 
verdict, they would be quite as much puzzled to 
find satisfactory reasons for all their decisions 
as any of the witnesses in the present case. 

It seemed that the amount of testimony in 
this case of Slade v. Slade was quite fabulous, 
and the cost of procuring it almost monstrous, 
exceeding $150,000. It is true the determi- 
nation of the suit involved an inquiry into the 
validity of a marriage celebrated in Lombardy, 
an Italian province of the Austrian Empire, at 
the time, more than forty years since, upon 
which depended the title to a baronetcy and 
large estates. And this incidentally involved 
inquiries into the civil and ecclesiastical law, 
both of Italy and Austria, to such an extent 
as to become, not only very dtfiicult and 
perplexing, but almost impossible of any 
satisfactory determination. There was in 
consequence a resort to the testimony of legal 
experts, which was found, as usual, most 
unsatisfactory, there being about an equal 
number on either side, and each determined 
tb vindicate the views of the part}*" for which 
he had been called. This led, in most in- 
stances, to a most extended cross-examina- 
tion, in some instances extending over nearly 
twenty diys, until in one case certainly, at 
the urgent request of the witness, an adjourn- 
ment of the examination was had, in order to 
enable him to regain his health, which had 
been seriously impaired by the extended 
cross-examinations. We dH not suppose any 
new light was to be gathered fr' m the report 
of these illustrations of the abuse of the duties 
of experts or of examiners of witnesses; but 
it seemed refreshing to find that in Westmin- 
ster Hall, in one of the most venerable of her 
ancient courts, it was found impracticable to 
elicit from professional experts anything but 
one-sided opinions. We do not know whether 
there is any inherent diflSculty in so selecting 
experts as to render them fiiir and impartial ; 
but it appears that in England as well as 
America, when it is allowed to be done by the 
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parties, it is not easy to obtain any such result 
That was the great difficulty in regard to the 
case of SUide v. Slade. 

But to return to Baron Martin's protest 
against submitting matters of fact to the 
judges. He said his experience, which was 
now somewhat extended, convinced him that 
almost all the divided judgments which had 
been rendered in that court arose on matters 
of fact or construction, and not upon matters 
of pure law, in regard to which the judges 
almost never differed. We could not but feel 
gratified to find so experienced and able a 
member of the English Bench confirming our 
own opinion, which we had long entertained, 
l)ut which we believe is not universal with 
the American bar. There seems to be a grow- 
ing opinion with the American bar that the 
jury are not to be relied on as either fair or 
competent in the trial of matters of fact. We 
believe that complaint, or the cause of it, lies 
far more at th^ door of the judges than is 
commonly supposed. If the judge is indif- 
ferent, and suffers the cause to glide along 
without much care how it is decided, or if he 
is so muddy in his own views or in the mode 
of expressing them that he cannot make him- 
self understood by the jury, it is not impro- 
bable that the results of jury trials will become 
most unsatisfactory. JBut where the judge 
feels bound to master the cause and the testi- 
mony, and really sums up in a manner to 
make the jury understand the law and the 
facts fully, and also the application of each to 
the other, the jury will be able to reach, in 
the majority of cases, a satisfactory result 
And a jury does relieve the judge from great 
responsibility, and one which it is difficult for 
any tribunal to sustain, where reasons must 
be assigned for every judgment 

There is so much testimony which is either 
fictitious or exaggerated, that it is impossible 
to decide matters of fact wisely and justly 
without disregarding much of the formal testi- 
mony, in regard to which there is no very 
obvious reason for its rejection, except the 
vague belief that there must be some mistake 
about it But such a reason will not be likely 
to commend itself to the party who loses his 
cause in consequence of the rejection. Hence 
it has been said that courts of equity decide 
facts by counting the witnesses on either side, 
and that the Chancellor has no scales for 
weighing evidence. There will be some ex- 
ceptions to these general rules, and some 
judges will possess an intuitive knowledge of 
facts, as well as law, and will find some mode 
of satisfying the parties with the results to 
which their intuition leads them. 

There is another thing which one can scarcely 
fail to admire in the English courts, there is 
no appearance of haste ; certainly not of hurry. 
Perhaps it is more apparent in passing from 
one cause to another than any where else. In 
an American court there seems to be a kind of 
horror or dread seizing upon the bench the 
moment one cause is coming to an end lest 



something else should be crowded in before 
the court can reach the next cause on the 
calendar. Some motion or some question 
seems to be the constant dread of the court 
the moment there is a pause between two 
causes. It is not so much during the progress 
of the hearing, but the moment the final close 
is attained there is a rush for the next cause, 
so as to preclude all interruption. But noth- 
ing of that kind occurs hera This may be 
partly owing to some constitutional or habi- 
tual difference in the people of the two coun- 
tries. For one cannot ride across the. island 
of Great Britain, in any direction, in an express 
railway train, and not observe a very marked 
difference in two particulars between this and 
our own country, in the stops and in the pro- 
gress. The train starts on the moment, at the 
click of the bell marking its time; it runs with 
terrific speed to its next stopping-place, and 
reaches it the moment it is due. Every thing 
then is quiet ; time enough for all changes, and 
every thing is ready, and very likely one or 
more minutes to spare before the time arrives 
for departure. This is most refreshing. So 
different from the pauses in railway travelling 
in our own country sometimes, where there is 
scarcely time to get out of the train before it 
is off, as if life and death hung upon losing no 
time at stops. So in court here. One cause 
is finished. Time is given to breathe ; to pack 
up books and papers, and to get in place for 
taking another cause ; and then, after every 
body gets ready, quietly start off. 

We are by no means sure that a good deal 
of this quiet passage from one cause to another 
is not attributable to the fact that no motions 
can be interposed except upon motion day, 
and then mostly at Chambers. The English 
judges attribute their relief from perplexing 
impediments and motions of every grade of 
perplexity to the fact of sessions at Chambers, 
where most of these motions are heard, and 
where they are attended by solicitors, and not 
in general by counsel. 

And this brings us to dwell for a moment 
upon the dijrerent grades of the English bar. 
which are maintained with great punctilio. 
The Serjeants were long regarded as the high- 
est rank of the profession. And now all the 
judges are made Serjeants by special writ, 
before they can be sworn in as judges. But 
this is mere form. It is called taking the coif, 
and is regarded as a kind of degree or grade 
in the profession, which must be attained 
before they can be made judges. The order 
of seijeants was formerly much more numerous 
than at present, and th«y still compose a sepa- 
rate Inn, to which all the judges join themselves 
so soon as they become judses, and afterwards 
are not allowed to dine in the hall of their for- 
mer Inn, except on state occasions (as the 
Grand Dinner at the close of Trinity Term, 
which fell this year upon the 12th of June), 
when some fifty to one hundred benchers and 
invited guests sit down at the high table, at 
the end of Middle Temple Hall, and four or 
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five hundred in other |Mirts of that vast hall, 
and partake of a dinner which would do credit 
to the first nobletnan in EngUmd. After the 
remoTal of the cloth, the Master of the Temple, 
as the tector of the Temple Church is styled, 
teturns thanks, and the benchers and honorary 
guests retire to4he Bencher's Rooom for des- 
sert, where, fruit and wine being senred, the 
president first proposes the healUi of the Mas- 
ter of the Temple, who responds in a brief 
speech. Some other customary toasts follow, 
concluding with the health of the invited 
guests, who all respond, of course, in speeches 
of more or less brevity, as taste or inclination 
may suggest On the present occasion, the 
predominant feeling seemed to be a desire for 
cordial good understanding with the American 
nation and people. Nothing but the entire 
reciprocation of that sentiment was offered in 
return. But the opportunity of reminding 
them of the fact that we claimed to be some- 
thing more, and better, than a mere aggrega- 
tion of separate sovereign states, held together 
by compact or treaty, was too inviting to be 
wholly disregarded. It was explained, in some 
degree, to that learned assembly of judges and 
benchers that a constitution which professed 
to create a paramount national sovereignty, 
and which in terms gave a national legislature 
and a national executive, and a national judi- 
dary, having the power to enforce its own 
decrees by its own police and by the araay 
and navy, and which nad authority to define 
the limits of national jurisdiction, and to cor- 
rect the decisions of all the state courts bear- 
ing upon that point, must of necessity be 
paramount to all state soyereignty; and that 
the result of the late national conflict was 
only to establish the decrees of the national 
courts of last resort, declared years before by 
our great expounder of the National Consti- 
tution, John Marshall, and to enforce the 
eloquent expositions of our great national 
orator and senator, Daniel Webster, to which 
men the grand result might be as fau-ly and 
as truly attributable as to the victories of our 
armies in the field ; to all which these gentle- 
men responded with all earnestness and sin- 
cerity, and blessed the hour of our first and 
of our final independence. Alter having been 
present in that grand old hall of the benchers 
of three or more centuries standing, where 
the principles of English liberty had been cul- 
tivated and expressMi, and having listened to 
the congratulations of the barristers and judges 
and the encomiums of the elder brethren to- 
wards the yonoger members of the same great 
family of juridi^ teachers and learners, one 
could not well believe in any natural rivalries 
or jealousies between the two people, except 
in the matter of each doing the best in its 
power to maintain and defend the grand and 
noble principles of English and American 
liberty. It was a grand and inspiring occa- 
sioD, both to the English and the few repre- 
sentatives of the American bar. — American 
Law RegUter. I. F. R. 



UPPER CANADA REPORTS. 

ELECTION CASE. 

(Beporfad by Heret 0*BsnEir, Eaq.^ Barrtit^r^a-law and 
Bepnrier im Pnutux Court and CAamto-t.) 

Tbi QuBBir UPOH THa Rblation or Amdkkw 
Gbboort Hill v. Mosbs Bbttb. 

Mwicipal latf^DUqualiJUxtUon o/ omdlicMe— CbnfrcMC wOh 
eorporaUen'-J^bet r*/ acquUtante from^ in equity. 

A p«noD cannot b« uid to bn dl«ia«]|fted •• a member of* 
Municipal Oorporadon as having a enntraet, Ac, with it 
If ho be plainly aoqoitted iveqaky from inch eontract, 
and a naled Inatrument Is all that Is required to perfect 
his discharge at law. 

The rights of the eandldsde nnit be looked upon as they 
are In substance and effect at the time of the eleetioo. 
[Chambers, Msy 27th, »th, 1887.] 

This was a quo warranto sammoiiB. 

It was alleged that Moses Betts had not been 
daly elected, and that he anjoatly usurped the 
office of Reeve in the village of Wellaad aad 
county of Welland, under pretence of an election 
held on the 26th of March, 1867, bees use at the 
time of his election he had a contract with the 
corporation of the county of Welland, as one of 
the bondsmen or sureties of James McGlashea, 
treasurer of the county, not discharged or re< 
leased. 

The facts were, that Moses Betts became a 
surety for McQlashen, the county treasurer to 
the county, on the 24th of July, 1865, in the 
sum of $2,000 ; that he offered himself for elee- 
tion as reere of the village, and was elected Id 
January last. 

That his election was moved against, and was 
vacated because of his suretyMbip for the trea> 
surer with the county. 

That another election was ordered to bo held, 
and was held on the 26tb of March, when he 
was again elected to bo reeve. 

That after the avoidance of the first election, 
and before the holding of the second, the County 
Council agreed to release him fVom his liability 
as surety, and on the 14th of March passed a 
resoiucion to the effect: **Tfaat Hugh N Roste 
be. and is hereby approved and accepted as a«- 
curity for the coun»y trewsurer, in the Hiim of 
$'2000. in the room and stend of Mose^i Betts : 
and that the clerk be directed to prepare and 
have executed the necessary bond, which shall 
be subject to the approval of the warden ; and 
from the date when such bond shall be executed 
and approved and filed with the county clerk, 
the liability of Moses Betts to the county, under 
his bond, shall cease and determine " 

That the bond of Hugh N. Rose was prepared 
and executed and was approved by the warden, 
and was filed with the county clerk on the 23rd 
of March. 

That Betts received 69 votes; and the relator, 
who is a lawyer, only 16 votes ; and it was as 
serted that many more would have voted for 
Betts if they had not looked upon his election 
as sure. 

That Betts thought he was discharged frnm 
his liability under the bond, and that the whole 
public of the village thought so to. 

That the auditors of the county, on the 7th of 
May instant, reported on the accounts of the 
treasurer to t!>e 31st of December last, and found 
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them and certified them to be oorreot; and einoe 
the issuing of the writ in this matter, the 
anditors hate also reported on the aoconnts of 
the treasurer up to and InelasiTe of the 24th of 
March last, and haie found the same and certi- 
fied them to be correct 

That there was no default from the making of 
the bond up to the 24th of March last, for which 
Betts was liable to the ooantj; and that the 
whole secnritj. which was all along furnished 
by the trearurer (o the county, was to the extent 
of $36,000. of which sum Mr Betts was liable 
only to the amonoc of $2000. 

It was also shewn that the bond was destroyed 
by erasure of the signature and destruction of 
the seal — ^though when this was done was not 
stated. 

Dalton shewed cause, and contended that Betts 
hnd been absolutely discharged from all liability 
to the county, in equity, by what had taken place ; 
and if, by application there, Betts could compel 
the county to give him a release under seal, so 
as to be available at law, he was at liberty to 
set up his absolute right to a discharge in answer 
to this objection, which was made for a collateral 
purpose, and by a person who was almost, if not 
altogether, a stranger to the transaction. 

That Betts had been, in fact, discharged from 
'*all liability under his bond," accordiog to the 
terms of the resolution ; ar.d not merely from all 
liability from the time of his acquittal, leaving 
bim yet liable for any supposed default which 
might be discoTered against his principal up to 
that time ; and that the bond, by the remoTai of 
the signature and seal, had actually been de- 
stroyed, which is equal to a release. 

Roht, A. JlarrUon^ contra. 

The disqualification created by statute is the 
** having by himself or his partner an interest in 
any contract with or on behalf of the corpora- 
tion." 

Now, firstly, this person has a contract in fact, 
because it is still undischarged ; and we have 
only to deal with legal rights. 

Secondly, if the contract can in one sense be 
said to be determined by reason of the alleged 
equitable claims put forward for that purpose, it 
is quite clear he has yet an interest in that con- 
tract—an interest to have a legal acquittance 
procured from the corporation against it. 

And, thirdly, at the most Betts is only entitled 
to be discharged from liability from the 23rd of 
March last, and he remains liable for 
anything which has happened upon it up to that 
time. 

Adam Wilsov, J. — Assuming that a person 
having a contract with the county is disqualified 
from being elected a member of council of a 
village within the oounty, I am of opinion that 
if he be plainly acquitted in equity from his con- 
tract, and only wants the ceremonial of a sealed 
instrument to perfect bis discbarge at law, — he 
cannot be said to be a person having a contract, 
or an interest in a contract with the corporation. 
I rntike no distinction between a contrncf and an 
infer ft, for although there \n a difference between 
them, that difl^erence does not spply here. 

I have no doubt that Betts could, in an action 
on the bond, plead an oquitAble plea in di!<charge 
upon the facts stated — which are not denied ; 



and if be could, and should succeed upon it, 
which he would, that would certainly determine 
his liability on that bond. 

I think I should look upon his rights as they 
are in substance and effect, and as he can make 
and perfect them to meet every requirement of 
rigid law ; rather than by the mere imperfect 
form in which they happened to be at the time 
of his election. 

I think, if Betts had contracted for the pur- 
chase of land, or for the grant of a lease for 
years, and had completed those acts of part 
performance which a Court of Chancery receives 
as sufficient for its Jurisdiction, in lieu of the 
formal written contract required at law, I 
should 'hold that he was disqualified from being 
eleotod by reason of such a contract, though he 
could maintain no action upon it at law, and 
his remedy lie only in equity. 

If, therefore, this disqualification includes 
such a ease, it should eiolude the case of a 
person nominally and formally a contractor at 
law, but not so in truth, and able to be declared 
not to be so, even at law. 

I am also of opinion that the facta show that 
Betts was entirely discharged from all liability 
upon his bond, and not only from farther 
liability i^JM) it from and after the 23rd of 
March. 

I must discharge this proceeding, with costs, 
to be paid by the relator. 

Summont duckarged. 



COMMON LAW CHAMBERS. 

(Rtpartai hft Bmmt OPBimr, Esq., BsrHMer-at-Xaio, 
It^ortar m Praetict Oowri and Okamben.) 



Wood v. Nichols xt al. 
SumnMni fur Unu to jrfwd— Lopap— Wiun dqfgndant to tal^ 

A defendant In dsfkolt for not pleading obtained a tnmmoss 
for further time, with a stay of proceedings. Not at • 
tending on the return, the rommoDi lapied, and nlaintifl 
immediately afterward! on Mume day iigned Judgmtnc 
iftU, that the judgment wae irregular, the defendant 
having the whole of the return day to plead ; and that a 
•ammons that has lapeed Is in the lanie position as one 
that Is abandoned by notioe or otherwiee. 

[Chambers, May 26, 80, 1867.} 

The declaration was aerred on the 80th of April . 

On the 6th of May the plaintiJFB attorney, at 
the request of the defendant's attorney, gave 
him ten days farther time to plead, without any 
condition. 

The defendant's attoraej, in. the afternoon of 
the 16th of May, asked ike plaintifTs attorney 
for further time to plead, whieh he refused to 
giye, as his client was blaming him, but said an 
order should be applied for, for that purpose. 

On the 17th of May the defendant's attorney 
obtained a summons, oalllng on the plaintiflf' 9 
attorney to show oaoae why further time to 
plead should not be allowed. This summons 
contained a stay of pleadings. 

On the 18th of Baay, upon the return of the 
summons, the defendant's attorney did not at- 
tend until after the judge had left his chambers, 
and the plamtiflTs attorney signed judgment im- 
mediately after Chambers were over and %n the 
same day for want of a plea, and refused to 
waive it on being desired to do so. 
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The defendant then obtained a inmmonB 
to shew canse wbj the judgment so ligned 
for went of "a plea shonld not be eet aside 
for irregularity, on the ground that the said 
judgment was signed while proceedings were 
stayed, and while an application for further 
time to plead was pending and undisposed of ; 
and also to shew cause why tbe said judgment 
shonld not be set aside and the defendant ai- 
lowed to plead to the plaintiff's declaration upon 
such terms ss to costs and otherwise as a 
judge should think fit, on grounds disclosed in 
affidarits and papers filed. 

Englith shewed cause. 

Lauder contra, citing the authorities below 
mentioned. 

Adam Wilson, J.— The practice is stated in 
Arch. Pr. 11 ed. 1668. to be that: <*If the rule 
was obtained by the defendant he must take the 
next step on the same day the rule is disposed 
of [if discharged] at his peril ; but he is allowed 
the whole of that day so to do." 

This is in accordance with the decision in 
Ilughts T. Walden, 6 B. &C. 770, note; followed 
in Vernon v. HoSgim^ 1 M. ft W. 161 ; and 
MengenM t. Perry, 16 M. ft W. 667. 

And the same practice applies when the sum- 
mons is taken out while the defen/^t Is in de- 
fault, as after the time to plead had expired; 
and although the defendant after tbe hearing 
of the summons, declines to draw ub the order 
and elects to abandon it. 

The question, then, is whether the same prac- 
tice applies to the case of a defendant who, 
while in default for not pleading, obtaina a 
summons for further time to plead, and allows 
it to lapse on the day when it is attendable T 
is the defendant, whose summons has lapted, 
in the same condition as the defendant who 
abandont his summons T I am not able to see 
any difference between the two cases. A lapse 
is an abandonment. The summons " will cease 
to operate as a stay, if the party taking it out 
expressly, by notice or otherwite^ abandon it." 
Arch. Pr. 11 ed. 1690. Or "by nan- attendance 
upon the judge at the time appointed," Ibid, 
1691-2. That is, as I understand it— it will, if 
abandon-ed, or not attended, on the return day 
cease to operate as a stay after that day. 

I am obliged, therefore, to hold that tbe sum- 
mons having lapsed or been abandoned on the 
day it was attendable, and therefore while pro- 
ceedings had been for some time of that day 
stayed—though in this case the stay is more 
semphatic, for it was embodied in the summons 
—the defendant had the whole of the same day 
within which to take the next step^that is to 
file bis plea— and tbe plaintiff having signed 
judgment upon that day for the supposed default 
of the defendant to plead, his judgment was 
signed too soon, for the defendant haTing the 
whole of that day to plead, was not, according 
to the practice in such a ease, in default. 

I am obliged to make the summons absolute, 
and to set aside the judgment with costs ; but 
it must, under the circumstances, be on tM 
terms of the defendant's bringing no action for 
what (if anything) has been done on the execu- 
tion;* and I fix the costs to be paid by tte 
plaintiff to the defendant at fifteen shillioga. 
Order aecordingfy. 



CHANCERY CHAMBERS. 
(JtqimUd by Ha. Cbaumb Mo68, Oudent^Law ) 

Oraham t. Davis. 

JbnelMiire euU—Prooudinga in iffnaranet •/ ptaintff* 
deoM— ifMon Co cefi^lrm^h^finU. 
Wbara ina{fbr«rlo«are s«lt;the plaintiff'* ■olieUor had taken 
proeMdingt •iter tbe plafatlff*! deoeaM, In IgDoranea of 
that eTMit held, on motkm to oonfirm thoM proceedingi 
(kJit no order eould be nud» except by eoneent, mad. then* 
being infant defendanta, no binding oooaent eonld be 
given In tbii caas, and that therefore the motion muit be 
raftiaed. 

[Chamben, 28tb May, IBS:.) 

The suit was brought against the infant heirs 
of the mortgagor for tbe foreclosure of a mort- 
gage, and a decree was obtained and the accounts 
taken in the usual manner. Afterwards tha 
plaintiff's solicitor discovered that the plaintiff, 
who had been resident in England, had died 
during the progress of these proceedings. He 
then caused the suit to be revived, and now 
moved to confirm all proceedings taken since the 
plaintiff 's decease and while the solicitor was 
ignorant of it. The following cases were cited : 
Lye V. Lee, 17 Jur. 272, 607 ; llouetoni. Brieepe^ 
7 W. R. 894 ; FuUarton v. Martin, I Drew. 288 ; 
Jebb V. TuyweU, 20 Beav. 461. 

Ths Juoob's SxoaiTABT— Of the cases cited tba 
only one which really bears upon the question is 
Houeton v. Brieewe, In that case V.C. Kinderslej 
made an order confirming the proceedings, there 
being no infants interested and all parties being 
represented and consenting to any order that 
might be made. 

In Smith V. Eorefall, 24 Beav. a31, one of 
several co-plaintiffs having died before decree, 
though the fact was unknown until tbe decrea 
had been proceeded on before the chief clerk, 
the master of the rolls held that the suit must be 
revived and a new decree obtained, but when a 
motion was made to revive the snit, the represen- 
tktiven of the deceased plaintiff submitting to be 
bound by the proceedings, and the defendHuts nut 
appearing, an order was made to revive the ^nit 
and prosecute the decree already made. Here 
there are infant defendants, and although thfir 
guardian does not object to an. order coofirmmg 
tbe proceedings, no consent to bind tbem can be 
given. 

By refusing the motion the iofants will have a 
longer time for redeeming, and that I mnet 
assume U for their benefit. I therefore refuse 
the application. 



Rs Ward. 
CtmmitUt of lunatio^Rec$iver^3BewrUy reqmredfrom, 
A person will not be appointed fonunlttee of a lanaiie npea 
entering into hit own reeogntsance only. Nor cen a re- 
oelrer t» appointed upon bia own tecnrity only, nniett by 
eouaent. 

[Cbamben, June, 1807 ] 

Application for the appointment of acoromittee 
to tbe lunatic, upon bis entering into his own 
recognisance only, or for the appointment of tbe 
same person as receiver upon bis own security. 

The Jddos's SioaiTAaT— The friends of tbe 
lunatic apply for the appointment of a committee, 
gifing bis own security only. This, I think, ( 
cannot grnnt. The statute expressly requires 
** two or more responsible persons as sureties" 
to be given. I cannot appoint a receiver either, 
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«a his giving his own seoarity only. This has 
Aometimes been done in EngUnd, but only when 
all parties Are tui/urii and conaent, lyUe ?. J^lu, 
17 Beav. 683; 2 Daniela Practice (last edition) 
1673. 



COUNTY COURTS. 
( BeporUd by Wabrui Torrior, Eiq., Barritkr-al-Ziav ) 

QOEB BaKK T. EaTOX, ST AL. 

hmihmt Atit' of tM^-OmnmUory HqtMatim by §ecuHd 
endUor—Menf^r qf UabiUtyimhwher secHrity-^Iitqmre^ 
pupti oftub-ttc. 7,qfsec,Z, qfliuotvent AaL^Sdttng oiide 
attachmenL 

The aboye named Andrew Eaton and James 
McWhirter, miller and commisaion merchant, 
haying res^ctively drawn and acc^ted bills of 
«zchange, a^d discounted them witn the Gore 
Bank to the amount of $18,000, the Bank, on the 
30th day of Noyember, 1866, took a mortgage 
from Eaton to secure the whole indebtedness. 
On the nth of March, 1867, the Gore Bank put 
their debtors above named into insolyency. 
The Jiat for the writ of attachment was made 
upon two affidavits of Robert Park, Esq., mana^r 
at Woodstock, and two corroboraUve affidavits. 
The manager stated in substance the indebtedness, 
reciting the several bills of ezchan£^e, and that to 
the best of his knowledge aud belief, the defend- 
ants were insolvent within the true intent and 
meaning of the Insolvent Act of 1864, and have 
rendered themselves liable to have their estates 
placed in compulsory liquidation, and fives as 
nis reason for so believing, tbat the bilU of ex- 
change are all due and unpaid and have been due 
and have remained unpaid from the times they 
respectively matured, and that he has frequently 
applied for payment thereof and that he believes 
the defendants have not the means or property 
sufficient to pay the said claims in full. In his 
other affidavit he says that the defcndanis have 
a considerable quantity of grain in a warehouse 
in Woodstock. That he had good reason to believe 
and verily did believe that the defendants were 
immediately about to remove and dispose of the 
said grain with intent and design to defraud the 
plaintiffs. The corroborative affidavits stated 
that they were acquainted with the defendants 
And were aware of the indebtedness, and that to 
the beat of their knowledge and belief they were 
wholly unable to pay the amount of the indebted- 
ness, and had not sufficient property or means to 
pay the same, and that the defendants were insol- 
vent to the best of their knowledge and belief. 

This was an application by petition presented 
to the judge of this court, to set aside the order 
And writ of attachment issued in this cause, upon 
various grounds stated below. 

Beard, in 'support of the petition, objected, 

1st. That the attachment was irre«ifarin not 
being made returnable properly. It beinff made 
returnable on a day certain, instead of alter the 
4utpiration of five days from the servioe. 

2nd. That there were no sufficient grounds 
•tated in any of the affidavits to warrant the 
iasoing of the attachment^ that the facts and cir- 
eumstances charging the act of insolvency should 
be positiyely stated, and not according to belief. 

8rd. .That the plaintiffs do not show themselves 
to be creditors^ and that they could not proceed 



jointly in bankruptcy on these bills. He cited Con. 
Stat. U. 0. cap. 42, sec. 28, contending that the 
proceedings being in retn and not in personamf 
they were not authorized by this act. 

4th. That there was not any debt due, because 
the liability on the bills was merged in the mort- 
gage given by the defendant E^ton, 80th Nov., 
1866. He cited Price v. Moulton, 10 C. B. 573 ; 
Matiheton y. JBrouse, 1 IT. C. Q. B. 272. 

5th. That after an adjudication the grounds 
cannot be shifted, 80 L. T. 0. S. 106; 10 Yes. 
286 ; 9 Ves. 207; 10 Ves. 290; Ex. Sa. 9 L. T. 
N. a 120. 

6th. That the adjudication cannot be supported 
because the debt has been secured to plaintiflb to 
the full amount. Sec. 6, sub-sec. 5 of the Act 
of 1864. That the plainti£b are out of court, 
haying ftdl security. As to the value of the 
security, he referred to the affidayits filed, that 
the plaintiflfs required it to be insured to the 
amount of $7,000, which showed the value they 
placed upon it That our act was pari materia 
with the English Act, 24 and 25 Vic. cap. 134, 
sec. 97, sub-sec. 1. That these securities, being 
recent, repelled any presumption of fraud as to 
the deiklings of the defendants with regard to the 
rest of their property. 

7th. That the plaintiffiB cannot maintdn the 
adjudication, because they have g^ven time, and 
that the short form of mortgage given in the 
statute 27 and 28 Vic. cap.' 81, shows that time 
was ^yen, Tudor'a L. C. 260 ; that the clause 
showmg that the mortgagee is to have possession, 
pp. 220, 216, 228 of the Act, shows that the 
plaintifEi did give twelve months time, and the 
proviso means that they would give further time 
after the expiration of the twelve months. 

8th. That the affidavits show that the Royal 
Canadian Bank was to make certain advances, 
and the affidavit of Mr. Bums, shows, that under 
the warehouse receipts, the grain in store was 
secured to the Royal Canadian Bank for advances. 
That the sale was valid under the two acts recited 
therein, and vested the property in the Royal 
Canadian Bank, and showed there was no fraud. 
As to what is an act of bankruptcy, he cited 
nmi y. amith, 1 Ha A C. 849; WhUman y. 
Claridge, 9 L. T. N. 8. 461 ; £kq>, Colmaere v. 
Coknaere, IS L. T. N. S. 621 ; BuekliMton y. Cook, 
6 ColL <fc B. 297; FarreU y. Jt^noldt, 11 C. B. 
N. Sk 709. • That the sale was not a sale of all the 
property, but of part, and not to secure an ante- 
cedent debt, but to secure advances. 

Bail, and with hkn, Miehardton, eontrai 
contended that under the amended act, the judge 
may name a day for the return of the attachment, 
bnt if the return day was wrong, he asked to 
amend, as in i2e Owetu, 8 U. C. L. J. N. S. 22 ; 
that the. form " F." only requirea the party to 
swear to hia belief, as to tba fiscts and circum- 
stances, and that having complied with the 
requirements of the act in this respect, the a^- 
davits were sufficient; that the defendants had an 
interest' in the grain which might be attached ; 
that the statute 22 Yic 642, shews that the 
defiendants were jointly liable on the bills, and 
4he affidavits showed that they were partners as 
to the grain. (Mr. Ball put in two bills of sale, 
one made by McWhirter to White for $250. and 
one by Ea^n to T. J. Clark for $600, to which 
Mr. Beard objected, on the ground that they ^id 
not relate to any question in issue. Mr. Bali 
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died In re Liihun, 12 L. T. N. S. 209; Graham 
T. Chapman, 12 C. B. 86.) That fts to the merger 
the bank had the right, under 25 Vic. cap. 4)6, 
to take additional security for the payment of 
their bills, without looelog their remedy on the 
bills ; that the grain did not become the property 
of the Royal Canadian Bank, till the debt becomes 
due; that the warehousemen were the parties 
removing the grain; that the receipts were not 
indorsed as meant by the statute ; that the stuff 
must be in store, and that the bank cannot take 
security on property not in M«e. See schedule H. 
MoQdkbn, Go. J.^I do not see that the petitioners 
have been in any way prejudiced by the attach- 
ment being made returnable on the 22nd March, 
a day certain instead of after the expiring of fiye 
days from the Berrioe thereof, as the Amendment 
Act 29 Vic. cap. 18, sec. 8, provide, as it appears 
from the date of the service thereof on the peti- 
tioners. They have had the adyantage of havii^ 
the period for presenting their petition exitended, 
by tne irregularity. The inWolarity may now 
be amended, and the plainUfS are at liberty to 
amend if they think proper to do so. ChoenM, 3 
U. C. L. J. N. S. 22. 

The adjudication, if the fiat for the attachment 
may be termed such, la not, I am inclined to think, 
founded on sufficient materials to support it. The 
7th sub-sec. of sec. 3, is, that in case any creditor 
by affidavit fform F.) shews to the satisfaction 
of the judge that be Is a creditor of the insolvent 
for a sum of not less tban $200, and also shews 
by the affidavit of two credible persons, such 
facts and circumstances as satisfy such judge Uiat 
the debtor is an insolvent within the meaning of 
this Act, and that his estate has become subject 
to compulsory Uquidation, such judge may order 
thu issue of a writ of attachment, Ac. Sec. S and 
its sub-sec, and sub-see. 2 and 8 of sec. 3, point 
out the different cases in which a debtor shall be 
deemed insolvent and his esUte shall become sub- 
ject to compulsory liquidation. 

The requirements of sec. 3, sub-sec. 7, are, 1st. 
That the creditor shall satisfy the judge by his 
own affidavit, or^ that of his agent, that /^ is a 
creditor for a sum pf not less tnan $200. 2Bd. 
He must shew by the affidavits of two credible 
persons^ such facts an4 circumstances as 
Kiitisfy such jud^, that the debtor is insolvent 
within the meaning of the Act, and that his estate 
has become subject to compulsory liquidation. . 

The statements in the affidavits as to the facts 
and circumstances, must, I think, concur in relat- 
ing to some oAe or more of the acts of insolvency, 
designated in the different classes of cases pointed 
out m the Act As subjecting the estate of the 
debtor to compulsory liquidation, see sub sec. 8 
of sea 8. 

It was admitted on the argument, as I under- 
stood, that the proceedings of the plaintifis were 
' founded on snb-sec. 6 of sec. 8, and that the act 
relied upon as subjecting the estate of the defend- 
ants to compulsory liquidation, rested upon the 
facts and circumstances of the defendants bdng 
possessed of a considerable quantity of grain in 
a warehouse in the Town of Woodstock, which 
they were immediately about to remove and dis- 
pose of with Intent and design to defraud ^e 
plaintift. Now such being the case, the affidavit 
of Mr. Park to support the act of insolvency 
relied upon for these proceedings is, I think, in- 
sufficient, as his statement of the facte and circum- 



stances has not been corroborated, as it seems to 
me the act requires, by the affidavit of another 
credible person. The evidence then being in- 
sufficient as to the act of insolvency relied upon, 
the adjudication cannot be sustained, and the 
attachment must be superseded. I dte as aa- 
thorities upon this point. In re QiXUafie, a bank- 
rupt, 2 U. G. Jurist 2 ; In re Bote, a bankrupt, 
lb. 14, in addition to the authorities quoted by 
Mr. Beard. 

Various other objections have been raised as to 
the validity of the adjudication and the writ of 
attachment, and some of them are, I am con- 
strained to say, yeiy formidable. Entertaining 
the views I have endeavoured to express, as to 
the right of the defendants to have this attach- 
ment set aside, I need not I think allude to all of 
the objections ur^ed, but there are some of them 
that call for particular observation, on account of 
the important interests involved in this case. The 
petitioners, besides disputing any act of insolvency 
committed by them, impeach tlie validity of the 
plaintiffs claim on several grounds, and some of 
those grounds are entitled to the most attentiye 
consideration. 

The objection that the plaintiffii cannot maintain 
this suit — 1st. Because the defendants liability on 
the bills of exchange was meiged in the mortgage 
given by the defendant Eaton SOth Noveznber, 
1866, reciting these bills, 2nd. Because the pro- 
viso in the mortgage, with a covenant for payment, 
extends the time of payment of these bills. Srd. 
Because the plaintiffii are creditors holding 
security and are only entitled to prove on the 
estate for the difference between the value of the 
security and the amount of their claim, — seems to 
me to be unanswered. Undoubtedly the plaintiffs 
in their corporate capacity may take mortgages 
on real and personal estate by way of further or 
additional security for debits contracted to the 
bank in the course of its dealings, but the enact- 
ments conferring upon banks such privileges, 
only places them on a footing, in these respects, 
with private persons, and do not, to favor them, 
abrogate that general rule of'law which prohibits 
inconsistent remedies on distinct securities of 
different decrees for the same debt The same 
principle of law governs all transactions. 

The question then is, whether upon the facts 
appearing as stated, the taking of the mortgage 
from the defendant Eaton for the amount intended 
to be secured to the bank by the bills of the 
defendants attached to the mortgage security, 
does not exUnguish the claim of the plaintins 
upon the bills; the debt in both cases being 
identical. I. have not failed to notice that only 
two of the bills were due, when the mortgage 
was given. 

The doctrine with regard to such questions 
appears to me to be pretty clear, and I think the 
authority cited. Price v. MovUon, 10 C. B. 678. 
and Mattheson v. Broitse, 1 U. C. Q. B. 272, govern 
this case. In the former, Manle, J., after remark- 
ing on the facts of t^e case before the court, says, 
" I think it is quite clear that a man cannot have 
a remedy by covenant and by assumpsit, for the 
same debt, the two are wholly incompatible and 
cannot co-exist. If the promise was made beforo 
the covenant, the latter must prevaiL The inten- 
tion of Ihe parties hoe nothing to do wUh that. I 
entirely agree with the dictum of Park, B., in the 
case 01 the Norfolk Railway Co, y. MeNamara, 
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when he says, if the bond or covenant had been 
for the identical debt, the plea wonld have been 
a good answer without the additional all^atlon 
that the instmment was «ven in satisfaction." 
The policy of the law is &at there shaU not be 
two subsisting remedies^ one npon HiO eovenant 
and another npon the silnple contract, by the 
same person against the same person for tiio 
flame demand. And in the latter ease, Robinson, 
C. J., in delivering the jndnnent of th6 ooort, 
eays, "If B. on the 11th of November had made 
a note to If. for tiie sum doe him, payable on the 
14th F^raary, and had afterwards given him a 
mortgage for the sakne debt» with a covenant to 
pay Uie money on the 4th of March, it is clear 
that the debt ^^^ o^ ^^® simple contract wonld 
be merged in the higher security, and th«re wonld 
no longer remain a remedy to U. on the note. 
But I see no substantial dinerence between that 
case atid tJie present" 

And I may now remark that I can see no sub- 
fltantial difference between the case just cited and 
the present Then, anun, I think the plaintiffs 
are seeking too much. They, being creditors 
holding security, could only, accordmg to the 
rules of law in Englimd and which should pre- 
vail here, proceed and Yank on the estate for the 
difference oetween the value of the security and 
the amount of the cUdm. 

What that diffbrence would be, would be rather 
difficult to determine upon the contradictory 
statements contained in the affidavits as to the 
value of the property. I may very possibly 
be wrong in the conclusions 1 have come to; 
and if so I shall only be too glad to lye corrected 
by an appeal to a superior court 

As I do not know what has been done since 

the writ of attachment was issued that may effect 

this property, the order will be to set aside the 

fiai and the writ of attachment, see Smaleoun v. 

Oliver, 8 Jurist 606. 



ENGLISH REPORTS. 



COMMON PLEAS. 

Thb National Savings Bank Association 

(Limitkd) t. Than ah. 

Promiamry nnU— Action on eonsideration — IfoU gimm to 
third perions oi truitua for pLAinlUff, 

Ty> a decUrfttloii on the oommon ootinti, the defendant 
pleaded that he, after the aocming of the claim, at the 
raqueet of the plaintUb, dellTered to third pereona hie 
proml«90By note for, Ae^ and the esld note waa made and 
delivered, and aeoeptad and renewed hy the Mdd pereona 
with the aathorlty of the plaintllb on acconot of the claim 
pletided to, and that the aald perwms atlU held the aatne, 
and were entitled to the amonnt thereof. 

Replication, on eqoltable gronnda, that the aald peraona 
were and are troeteea for the ptalntiffk, who alone were 
enUUed to the benefit of the note, of all which the defen- 
dant had notka, and that the note waa due and unpaid. 

EUd a 0>jd replication. 

[16W.R.1015. June 10.] 

Declaration on the common counts for money 
lent, money pnid, and interest. 

4th plea.— As to £160, part of the money 
claimed, tbat after the acorning of the said claim 
the defendant, by and with the anthority, and at 
the reqnesty of the plaintiffs, delivered to oertaln 



persons, to wit, J. W. Williamson and J. F. Wie- 
land, his promissory note, whereby he promised 
to pay to the said persons, or to their order, 
£160 at three months after date, and the said 
note was made and delivered, and accepted and 
renewed by the said persons, with the authority 
of the plahitiffs, on account of the claim herein 
pleaded to, and the said persons thenceforth 
hitherto have been, and still are, holders of the 
said note, and entitled thereto, and to the amonnt 
thereof. 

Beplieation to the above plea on equitable 
gronnds.— That the said J. W. Williamson and 
J. F. Wieland were, at tha time of the delivery 
of snch note to them, and are, trnstees of and 
for the plaintiffs, and that the said promissory 
note in the said 4th plea mentioned was delivered 
by the defendant to the said J. W. Williamson 
and J. F. Wieland for, and for the benefit and 
behoof of the plaintiffs, and not otherwise, and 
the plaintiffs always have been, and are, the 
sole persons interested and entitled to the benefit 
of the said note, of all which the defendant had 
notiee, and that before and at the time of the 
oommeneement of tids suit the said promissory 
note was and still is unpaid. 

Demarrer to the above replication. 

SckaUk, in anpport of the demurrer. The 
replication shows no answer to the plea either 
on legal or equitable grounds. Where a nego- 
tiable instrument given on account of a debt is 
lost, that Is an answer to an action for the debt : 
Crowt V. Clay, 2 W. R. 804, Ex. 604. As 
long as the bill or note is outstanding in the 
hands of some on6 other than the plaintiff, no 
action can be brought on the consideration ; and 
the fact of the holder being trustee for the plain- 
tiff, which is the only distinction between that 
case and the presAnt, makes no difference. The 
cases on lost negotiable instruments are analo- 
gous: Eantard v. Robwuon^ 7 B. AC. 90; 
Ramus v. Crowe, 1 Exoh. 167. Neither is the 
replication good on equitable grounds, for in 
Story's Equity Jurisprudence, s. 885, are pointed 
out the principles on which a Court of Equity 
would interfere to stay proceedings at law ; but 
here there was no hardship or fraud ; and an 
unconditional injunction would not be granted, 
and therefore the replication cannot be set up 
as an equitable answer in this Court : JervU v. 
White, 7 Ves. Jun. 412; Story's Equitable Ju- 
risprudence, sections 86, 696. 

HoU, in support of the replioation.-^The fact 
of the note being delivered to third persons as 
trnstees for the plaintiffs is the same thing as if 
it had been delivered to the plaintiffs themselves. 
If this is not a good equitable replication, the 
effect would be that the plaintiffs would be de- 
prived of the right to sue on the original consid- 
eration so long as the trustees hold the note. 

SchdUhy in reply. 

BovtLL, C. J. — Notwithstanding the ingenious 
argument of Mr. Sebaleh, I am of opinion that 
our judgment should be for the plaintiffs. The 
deolaration is for the original debt, and the plea 
sets up, as aa answer to part of the claim, not a 
discharge of the debt, but a pretention of the 
remedy. It sets np a promissory note which the 
defendant says he made and deliTCred to third 
persons on account of this claim, and with the 
authority of the plaintifiRs. It does not say 
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whether the note is lilU ruotiing, or whether it 
is oterdoe and nnpaid; but that it id OTerdue 
and unpaid appears by the replication, and so 
there is no defenee on that ground: Priee t. 
Price, 16 M. & W. 282. Then it is said that the 
note is outstanding in the bands of third per- 
sons ; but it was put there by the assent of both 
parties, for it was put there by the defendant at 
the request of the plaintiffs, and it is still held 
by those third persons in the same eapaclty. 
Taking, therefore, the replication with the plea, 
the replioation is perfectly gobd bhth at laW and 
in equity. As Mr. Hell said, suppose the note 
outstanding in the hands of tbe plaintiffs them- 
seWes, because that would be the same thing as 
banding it to trustees for the plaintiffs, with no- 
tice to the defendant of that faot. Our Judgment 
must, therefore, be for the plaintURi. 

WiLLBS, J.-*I am of the same opinion. On 
the question of pleading I think it is better to 
follow the rule in Prie€ t. /Vies. The replioa- 
tion adds to the averments of the plea that the 
note was put into the hands of the third persons 
as trustees for the plaintiffs, with no ri^t of 
their own, and that the defendant hsd notice of 
the whole transaction, and that the note was due 
and unpaid; the parties agreed that the third 
persons should hold it under the same oireum- 
stonces as if the plaintiffs held it. Then, if the 
note is OTordue and unpaid, there is no answer 
to this action. It was agreed under the existing 
circumstences that aa action should lie for the 
original consideration, and that I think is the 
true construction of what the parties hate done. 

MaMTAQDa Smith, J., concurred. 

Judgment for the plaintiffs. 



CHANCBBY. 



LioTD y. Banks. 
iflciffi6rafmr— iV<prd^H- A«tfo« to Ttutkei. 

In order to Mcnrti priorltj to m incnmbnuioer on a Mttled 

ortate, aetoftl notice of Um incnmhrftDoe most bo glf on br 

the party to be benefitted by each notice, to the tmsceee. 

end knowledge of the Incumbrsnce aeqnlred by tkem 

aliunde in not enffloleDt notice. 
A trustee of AaetUement rend In • newnnpar nn wlvertiiie- 

inent of an application by the tenant for lUe fin* his die- 

cfaarge under the Insdrent Coort 
Hdd, that the knowledge ao acqnfrad did not ghre the'ae- 

■Ij^nee in the iniolrency priority orer • snbaequent li»> 

cumbninoer» who on application to the tmatee was not 

informed of the IneolTency, though the trastee had in 

another mattw acted npon ttato knowledge, 

E16W.&.100A. Jnni26; jQlyl.] 

This was a summons to Tary the chief clerk's 
certificate. 

Asettleraent, dated the 21st of December, 1852, 
wss made ou the marriage of Thomas Lloyd with 
a Miss Cheese» under which the husband took 
the first life interest. The defendant, Richard 
Banks, was one of the trustees of the settlement. 

Thomas Lloyd, subsequently to the marriage, 
became insoltent, and «n the 27th of January, 
1869, a Testing order was made against him un- 
der the Insolrent Debtors' Act An adrertise- 
ment was published in a country newspaper «f 
bis intention to apply to the Court for his dis- 
charge under the InsoWent Debtors' Act. This 
adtertisement the defendant Banks admitted In 
his cross-examination to baTO read early in the 
year 1869. ' 



On the 22nd of April, 1869. Thomas Lloyd 
obtained his disoharge, under the InsolYeoi 
Debtors' Act. No formal notioe of the insoi- 
Tency was at this time gi?en to the trustees of 
the settlement, but it was admitted that Banks^ 
who was a solicitor, had for another purpose, 
upon the knowledge acquired by reading the 
adTcrtisement, treated the insoWency as a fact. 

On the 8th of Ootober, 1861, Mrs. Lloyd died ; 
and on the 4th of November, in the same year, 
Thomas Lloyd executed a mortgage of his life 
interest to the defendant Shepherd. On the 1st 
of March, 1862, fonnal notioe of the mortgage 
was giTcn by Shepherd to the trustees of the 
settlement, and in a reply to an inquiry made 
by the mortgagee at the same time the defendant 
Banks on the 12th of March, 1862* stated that 
the trustees had not had notice of any incum- 
brance prior to Shepherd's mortgage. 

On the 26th of February, 1864, formal notice 
of the insolTenoy was giTsn to the trustees of 
the settlement by the assignee under the insol- 
^dcy. The chief clerk in his certificate gave 
the assignee under the insoWenoy priority oTcr 
the mortgagee, and the present application waa 
to Tary the certificate by declaring that tha 
mortgagee was entitled to priority over the aa- 
Mgnee. 

Jettel, Q. C, and Kingdom, for the mortgagee^ 
contended that the adTcrtisement was not notice. 
A trustee was not bound to recollect what he 
saw in a newspaper. Non eomtat that it waa 
true. Anyhow, it was not notioe of a discharge, 
or of a Testing order. It only professed to be 
notice of a petition to the InsolTcnt Court. 
They cited Spratt t. HobhoyLu, 4 Bing. 178; 
Meux T. BeU, 1 Hare, 73; Re Barret IViMto, 6 
W. B. 424, 4 K. & J. 219; Re Atkmion, 2 D. 
M. O. 140; Foster t. CockereU, 8G1. <fc Pin. 466. 

Peafon, Q. C, and H. B. Miller, for the as- 
signee in insolTency, contended that it was the 
duty of the trustee upon reading the adTcrtise- 
ment, to hare ascertained the facts as to the 
insolTency, and it must be presumed that he did 
so. He did in fact act upon it for another pur- 
pose, and he could not say that he had not no- 
tice. If knowledge had been actually acquired, 
formal notice was immaterial. The adTcrtise- 
ment was of a petition for the insoWent's dis- 
charge, which could not be made till after the 
Testing order. They cited T%bbiU t. George, 6 
Ad. & Ell. 107; Browne t. Savage, 7 W. R. 671, 
4 Drew. 636. 

Je*Mel, in reply— Information acquired aliunde 
is neither knowledge nor notice; i^of^^r t. Cock- 
er ell; Re Aik\n*on, Sudg. Yen. and Par 11th 
ed., 1006. 

July 1. — Lord Ronxllt, M.R., after stating 
the facts, oaatioued : — The question is whether 
the fact of B.inks having seen the adTcrtisement 
in the newspaper, and belieTed it to be true, 
constitutes notioe of which the assignees can 
take adTantage. I think it does not He cer> 
tainly had knowledge of the fact, and acted upon 
it. But that is not the same thing as notice. 
It is clear that belief or disbelief of what he saw 
in the newspaper cannot affect the question of 
notice. It cannot depend upon his reeolleotieg 
or not what he saw. He was not bound to be- 
licTe or recollect what he saw in a newspaper. 
Information by a stranger would be clearly in- 
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sufficient, and how does notice by a newspaper 
differ from notice by a stranger? Not only will 
notice by a stranger be insnffioient, but in some 
oases the notice mast be given in a particular 
way. For example, in the familiar ease of an 
insarance company, notice of an incnmbranee on 
a policy most be given in accordance with the 
usages of the office. To give priority the notice 
must be full and regular notice, given by the 
person interested, who intends to derive benefit 
from the notice. In this case, if the trustees 
had had proper notice, they would be liable to 
make good any loss to the mortgagee from their 
H\w information. But it is Impossible that they 
could be made liable where the only notice they 
had of the incumbrance was by reading a news- 
paper. The law upon this point is clearly stated 
by Lord Sldon in Evans v. Bieknell, in the words 
quoted in the judgment in the case of Burratot 
T. Lock, 10 Ves. 476. The trustees in that case 
could not have been made liable if their only in- 
formation had been derived through a newspa- 
per. It is in my opinion impossible to discrimi- 
nate between a mere casual conversation and a 
paragraph in a newspaper. The certificate must 
be varied by declaring that Shepherd is entitled 
to the first charge on the life estote. 



Bk BanoH-LoADiHO Abmoubt Compamt (Lim- 
itbd). Ex parte Hbnrt Galishxr 

(ha^any^mndimg up-PnetteB-WUmu^JUmdamm U- 

fan MsDominer, 
A witoflM who li Bommoned to attend for ezaminatioii be- 
fore an examiner, under the 116th eecUoo of the Compa- 
nies' Act, 1802, is enUUed to be attended by oonneel and 
wolidUxt, 

[16W.R.1007. Jalyll.] 

This was an application on behalf of the official 
liquidator, ** that a witness (having submitted to 
be exAmined under the li5th section of the 
Companies' Act, 1862, before a special exam- 
iner), might be ordered to attend before such 
examiner to be examined by the counsel of the 
official liqaidator without any couDsel, solicitor, 
or other persons being present on behalf of the 
witnes-M." 

The witness was a Mr. Calisher, who had had 
dealings with the company, and from whom the 
official liquidator desired to get information as a 
preliminary to taking further proceedings. Mr. 
Calisher bad attended before the examiner, and 
had been sworn, but when the coansel for the 
official liquidator required that all persons other 
than the certain witnesses, and those who ap- 
peared for the official liquidator, should with- 
draw, Mr. Brandon refused to do so, and the 
examination was adjourned that this application 
might be made. Mr. Brandon was also solicitor 
for other parties who had yet to be examined, 
and whose answers were, it was submitted, likely 
to be affected by the resnlt of Mr. Calisher's ex- 
amination. 

There was some dispute as to whether Mr. 
Calisher bad attended to be crou-exammed on an 
sffidavit which he had. filed in opposition to an 
applic .tion to settle his name on the list of con- 
tribotories, or whether he bad really submitted 
to be examintd under the 1 16th section, but his 
« lordship directed the question to be argued on 
the assumption that he had attended only as a 
witness to be examined. 



Selmn, Q. C, and Svantton, for the applica- 
tion.— We only ask to have the same advantage 
which is atteined in a public court by ordering 
all other witnesses to go out of court while one 
witness is examined. This is not a cross-exam- 
ination, but an examination under the 116th sec- 
tion. When the assignees summon a witness m 
bankruptcy, the witness has no right to bring 
solicitor and counsel, though it is often allowed 
when there is no objection. This is an examma- 
tieu not of a party, but of a witness, the official s 
duty to extract information, as a preliminary 
to Uking proceedings. The information which 
he will get from Mr. Calisher will not be evw 
dence against him or anybody. If there wore 
any issue joined and any adversary, counsel and 
solicitor might attend on behalf of such adver- 
sary but not on the witness's behalf. 

Jeutl, Q.C„ and CottrUl, were not called on. 

Lord BOMILLT, M.B.— This application cannot 
be granted. It is dear that what a witness said 
before an examiner might be used against him, 
li he said anything inconsistent with the evi- 
dence he might afterwards give. The witness 
must attend if summoned, though it is not clear 
what power there is to examine him under the 
116th section, but he must have the assisUnce 
of his counsel and solicitor. 



TiCHBOBBB V. TlOHBOBKB. 
TiCHBOBMB V. MOSTTN. 

Casb 01 THB «• Pall MaHl Gazettb " ahd othbr 

I^BWSPAPXRa. 

CbtUtmot of (hwt-'PiiifUoaUon of evidence in a caute and 
^^ oammentin^oniL 

An article was publtohed In a newtpaper giving an «©«>««* 
ofSrUln arfdatlU which had been filed In a ealt but 
whkhhSl^coniebefcwtheConrt The writer went 
on to oomment on the affld^lta, and - *» lome of them 
need these eipresstons: -Many of *!>«" J^^SS^S^ 
enongh. If the deponents ean endure CToes-examlnaara 
to tSe iritnes^boT ; many aw obvlonsly iWse, absnrd, 
and worthless." . , . ,^^„ -«nf» 

Bdd, that the pnblliiher of the newipaper had been guilty 

t£ •co^:S^£u1£:~« «.y atlj«jpt ij PN^dioj 
msnkind against the merits of a case before " »«■ JjJ 
heSd andVul protect every suitor •^^w**^* J^*«i 
flttaffect the minds of persons who might to*T^«°« ^ 
give efidence, and whfii may pfevent persons from 

TlS^ SfS^lird Hamwicke. n^Kjtod In « A«JT". ^^ 
and Lmer v. Thompwn, 2 BeaT. 186, a^roved and tol- 



[16W.R.1072. July 18.] 

The first of these motions waa one, made by 
special leave granUd on the 16th July, that John 
Kellett Sharpe, the printer and publisher of the 
PaU MaU Oatm; might stood committed to 
prison for a contempt of Court in prmUng and 
publishing an article headed " Tiekb^rm v. I\eA- 
home,'' and that he might pay the costs of the 
motion. The article appeared in the paper on 
the 18th of July, and contained comments on the 
affidavits filed on behalf of the plaintiff, which 
the plaintiff considered to be injurious to nis 
case. 

The plaintiff had filed a bill to obtoin posses- 
sion of certain estates to which he laid claim. 
A great mass of title, which mainly depended on 
his being able to prove his identity with Roger 
Tichborne, formerly a cornet of carabineers, who 
had not been heard of for many years, and was 
supposed to be dead. His account was that he 
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had been eared from a ship wrecked Tessel, and 
had afterwards IWed for some years in Anstralia, 
and that he was the Roger Tichbome who had 
been supposed to be dead. The article gare an 
accoant of the etidenoe in proof of his identity, 
and then proceeded to make certain comments on 
it. The affidavits had been filed, bat had not 
been before the court. 

The following are some of the principal com- 
ments complainejd of: — 

'* We have not space to enter into details as to 
the stntementa of the thirty-four persons whose 
nffidavits follow those of the claimant and Lady 
Tich borne. Many of them are important enough 
if the deponents can enduro cross-examination 
in the witness-box; many are obviously false, 
absard, and worthless, being those of persons 
who, having never seen the claimant before he 
left England, are nevertheless convinced that he 
is the person he claims to be." And — "No sin- 
gle member of either the Seymour or the Tich- 
bome families, nor any of the numerous officers 
with whom he served in the carabineers, with** 
the single exception of Major Heywood, have 
made any affidavits of their belief in the plain- 
tiff's identity." And— *< We happen to know as 
a fact that several of his relations have had in- 
terviewB with the claimant, and have failed to 
recognize him, and as we do not find any affida- 
vits from them in corroboration of his identity 
among the documents included in the volume 
now before us, we presume that they failed to 
recognize in the claimant their long-lost rela- 
tive." 

The plaintiff's solicitor, in an affidavit filed in 
support of the motion, stated his belief that the 
article "is likely to create a prejudice against 
the plaintiff, and to prevent witnesses from mak- 
ing affidavits, and otherwise seriously to impede 
the course of justice prior to the hearing of this 
cause. " 

G. M. Oiffard, Q.C., Drttet, Q.C., and L. Webb, 
for the plaintiff in support of the motion. — Many 
parts of this article are calculated to impede the 
due administration of justice It might prevent 
persons from giving evidence. The words of 
Vice-chancellor Ktnderoley in Felkin v. Lord 
Herbert, 12 W. R. 241, apply very forcibly to 
the present case. So do the remarks of Lord 
Hordwicke in the case of the Champion and the 
printer of the St. Jameses Eoening Post, reported 
iu 2 Atk. 469, 471. Of a similar character are 
the cases of Roach v. Oarvan, 2 Dick, 794, where 
reflections were made in a paper on witnesses in 
a oaoae, and in Expmrte Jones, 18 Ves. 287, also 
reflecting on witnesses. In LiUUr v. Thompeon, 
2 beav. 18 i, Lord Langdale remarked that "if 
witnesses are in this way deterred from eomiog 
forward in aid of legal proceedings, it will be 
imposHtble th«kt justice can be administered." 
They also referred to Coleman v. The Wut Har^ 
tltpool Railway Company, « W. R. 734. 

Sir R. Palmer, Q.C., and Speed, for the editor 
of the PaU Mall Oazette. — Unless the mere pub* 
lication of the pith of affidavits, with legitimate 
comments on them, is to be treated as a contempt 
of Court, this article does not fall within any of 
the cases cited If the canes in 2 Atkyns and 2 
Dickens are examined, it will be found that the 
toQO and .spirit of the comment was as utterly 
unlike anytbiug in this article as can be. In 



Felkin ▼. Lord Herbert th«re w»8 a direct intimi- 
dation to those who made the affidavits. If this 
motion is granted a perfeody new precedent will 
be established. The Gonrt, although it possesses 
large pewers, has always confined their ezerotse 
within reasonable limits, and does not interfere 
with pnblieatioDB which do sot tend to pervert 
the course of jnstioe. The present artiele was 
intended to be a fiatr statement of the gvoundfl 
on which the plaintiff's claim was made. 

A reply was not heard. 

Wood, V. C— I have no hesitatitin In saying 
that a gross contempt of Court had been eom- 
mitted in this case. The first observation I 
would make is, that from the time of Lord Hard- 
wicke downwards the rule which that greftt judge 
laid down in the case which has just been referred 
to by Mr. Speed has been the rule which the 
Court has adopted fbr its guidance, namely, the 
determination on the part of the Court to dis- 
conntenance any attempt to prejudice mankind 
against the merits of a case before it has been 
heard. That that attempt has been made here I 
have not the slightest doubt; that it has been 
made in the most offensive manner I have not 
the slightest dotibt. An opinion has been pro- 
nounced by the author of this article, who sits 
down to examine the affidavits, and who sits 
down to examine them, as I shall show from the 
concluding paragraph of the article, with a clear 
and decided bias, — ^an opinion has been pro- 
nounced with all that boldness which persons 
under the screen of the anonymous, and which 
persons having no responsibility cast on them, 
think themselves entitled to Indulge in. Bat 
those who have responsibility cast on them, this 
Court, and every tribunal which has to adminis- 
ter justice, is bound to protect every suitor from 
such an attempt to pervert the course of justice. 
I am not entitled to consider myself above being 
influenced by articles of this description, though 
I should hope I am. I am not entitled to think 
that the jury whom I may have to summon are 
above such influences, although perhaps I ought 
to do so. But this I am bound to say, and every 
authority bears that stamp, that it is the duty of 
the Court to protect every suitor against that 
which can affect the minds of persons who might 
be wiiliog to give evidence in a esse, obviously 
one of some degree of contrariety of evidence, 
and possibly (for I know nothitig about it.) oif 
doubt and difficulty, >iod which may prevent per- 
sons so critically situated from giving evidetice, 
(and in a stage of the cause when a voluntary 
affidavit is the simple mode of arriving nt a re- 
sult upon an interiocotory application) if they 
are to be the subject of criticisms of this d^^scrip- 
tion, obviously coming from a quarter hnviug 
considerable bias. I have quoted the lanj^unge 
of Lord Hardwicke. I will now refer to the lan- 
(zuage of Lord L^ingdale in that case of lAtder v. 
Thompson, which is very applicable to a cihc nf 
this description. I read it thus : "I am surpriyed 
that a geatlem«n of education and scieuce iiii<tuld 
think that it was serviuK the cause of trutli niid 
justice to publish articles of this deHcription 
pending the progress of a cause." Tiie writer 
of the HTiicle in question is undoubtedly a ^t^n- 
tleraaii of education and information, aod 1 Hra 
surprised be can conceive it is possible x\\t\i bn 
is serving tbe cause of truth and justice hy tak- 
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ing up a set of docaments, whicb ha^e nerer 
been submitted to tbe Judge irbo bu to deter- 
mine tbe ease, and making eomments npon tbera. 
Tbis is the first intimation I hare had of a single 
word of tbe OTidence, and it baa never yet bmn 
submitted to tbe Judge. Tbe ammuM of tbe 
eommentarj we gather in a great measure firom 
tbeeonolttding paragraph of the article, beoause, 
having taken the evidenoe in his hand, and eon- 
ment^ on it (whether correotly or not, I oannot 
tmj), he ooneludes by stating that this is the 
only eridenoe which the plaintiff at present has 
brought forward, and be says — " We happen to 
know as a fact that (certain gentlemen whom be 
names, supposed relatives of the claimant, bis 
uncle and certain officers, and his aunt and his 
cousin, who are all named.) have bad interviews 
with him." How does this writer know that 
fact ? Of course he has been in communication 
with some one or other of these parties, and 
some one or other of these parties, tbe writer 
presumes, from their not having made affidavits, 
do not favour the claimant's case, because, he 
says, ** Do we not find any affidavits from them 
in corroboration of this identity among the docu- 
ments included in the volume now before us, we 
presume that they failed to recognise in the 
claimant their long-lost relative." That affords 
a clue to the source f^om whence this article 
emanates. 

It was stated that tbe plaintiff bad not made 
an affidavit stating that he did not furnish the 
book of affidavits to this author of this commen- 
tary. *• Qui a*ezeu9e t*aeeu9e" Why should he 
swear to anything of the kind? We all know 
that, in matters of an interlocutory description, 
if the defeo(fant really believed or suspected any- 
thing of the kind, it would be easy for him sim- 
ply to set forth certain facts, pledging bis belief 
to the truth of them, and that would be sufficient 
to call upon the plaintiff to answer them. The 
plaintiff is not obliged to excuse himself before- 
hand from all the possible motives that may be 
impateu to him in the course of a cause before 
anybody has ventured to accuse him. 

Then something has been read from the bill 
in order to show that the plaintiff has oonrted 
the attention of the public to bis case. That 
may or may not be so. But the statement which 
is contained in the bill says nothing on earth 
about any affidavit which had been ftied to sop- 
port his case ; it says nothing about anything 
pending before the Court — it could not, in fact, 
beoause there was, of course, no affidavit filed 
anterior to the suit being instituted. Now what 
are those comments whicb are sud to be fur 
eommeuts. which are said to be unbiassed com- 
ment?), and which are said further not to err 
against those rules which have been laid down 
as tair comments on matters of public interest 
and public notoriety ? In the first place, let me 
observe, that rule does not extend to oomments 
of any description on a matter that is pending, 
waiting for argument and waiUng f6r decision, 
and I think this Court would be failing extremely 
in the administration of justice if it allowed 
comments of such a description as are here con- 
tained to be made on any documents whatever 
which are before the writer and not before the 
Court, but which are afterwards to come before 
the Court, and which comments have a clear 



and distinct tendency, and I say are intended to 
have a tendency, towards directing and swaying 
the mind of the Court or jury, or whoever may 
have to determine the cause. Let us examine 
what the comments are. Every turn of the case 
is put adversely to the claimant. I was sur- 
prised at Mr. Speed's figure of speech when he 
expressed his doubt as to who had reason to 
complain of the article. The article is in fact 
an argument, not an incapable argument, for I 
am not accusing the writer of incapacity, but it 
is an able argument adverse to the view put for- 
ward by the plaintiff. The writer says he has 
read tbe affidavits, but he does not give the pub- 
lic tbe information contained in the affidavits, so 
that tbe public may form their judgment upon 
the affidavits, or even upon portions of them, 
but be points out some two or three facts which 
he says are stated, and then makes strong com- 
ments upon the omissions. Tbe article begins 
by stating that the plaintiff's tale ir that he was 
lost in a vessel and saved in another vessel, and 
then it states ** neither the name of the vessel 
that thus saved the claimant's life, nor of her 
captain, or of any of his rescued shipmates, are 
given in the claimant's affidavit." Tben it pro- 
ceeds to relate his interview with his mother, 
and her statement in her affidavit. That seems 
to be principally narrative, and at the end of it 
she says that in her judgment "his features, 
disposition, and voice are unmistakeable, and 
must be recognised by any impartial and unpre- 
judiced persons who knew him before be left 
England, and that his memory as to everything 
which occurred to bim up to the time of his 
leaving England is perfect." That is made use 
of 'again in a further part of the argument. 
Then the writer says: **We have not space to 
enter into details as to the statements of the 
thirty-four persons whose affidavits follow those 
of tbe claimant and Lady Ticbborne. Many of 
them are important enough." Even that is 
qualified by saying, **if the deponents can en- 
dure cross-examination in the witness-box, many 
are obviously false, absurd, and worthless, being 
those of persons who, never having seen the 
claimant Wore he left England, are neverthe- 
less conrinced that he is the person he claims to 
be." I say, as to such a comment as that, it is 
quite obvious in whose favour the comment is 
made, but such a comment as that far transcends 
tbe bounds of any legitimate comment, if it were 
legitimate or could be legitimate to make com- 
ments anterior to tbe case being beard or the 
affidavits being brought before tbe Court which 
has to decide upon it Tben tbe writer says: 
*'many of them are important enough, if tbe 
deponents oan endnte cross-examination in the 
witness-box; many are obviously false, absurd, 
and worthless, being those of persons who, never 
baring seen the claim snt before be left England, 
are nevertheless convinced that be is the person 
who be claims to be." No details of those affi- 
darits are given. For aught I know it may be 
open on argument to show that notwithstanding 
those persons may not have seen him, they may 
have had some other good reasons for their be- 
lief; they may have had letters from him, or 
some correspondence with bim ; a certain num- 
ber of circumstances may be stated whicb may 
have led to their being so oonvineed. I cannot, 
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therefore, saj that, on the mere statement of the 
fact, that they neter saw him before he left Eng- 
land, and are neyertheless oonTinced that he is 
the person he claims to be, thej mast be obvi- 
ously false, absard, and worthless. Neither do 
I think that any perdon, having a mind to com- 
ment fairly upon the affidavits at all, would have 
so characterized the affidavits which any person 
had made in the cause, or would have thought it 
decent or proper, before any proper argument 
bad been offered to the court on the effect of the 
affidavits, to say there are the affidavits of thirty- 
four persons, "many of them are important 
enough, if the deponents can endure erosB*>exam- 
ioation in the witness-box ; 'many are obvtonsly 
false, absurd, and worthless." Then the article 
proceeds after that to say: "Perhaps the most 
important of all is the affidavit of Major Hey- 
wood, late of the carabineers, who served with 
Mr. Roger Tichbome in that regiment for nearly 
two years." Then the writer gives his state- 
ment, in which he says he has no doubt what- 
ever as to his identity. Then it goes on, " There 
are also the affidavits of two or three persons 
formerly non-commissioned officers, privates, 
and servants in the carabineers, who also bear 
witness that the claimant is co-identical with 
the Cornet Tichbome, who formerly served with 
them in that regiment." Then the writer adds 
this : " No single member of either the Seymour 
or the Tichbome families, nor any of the numer- 
ous officers with whom he served in the carabi- 
neers, with the single exception of Major Hey- 
wood, have made any affidavits of their belief in 
the claimant's identity. As, according to the 
dowager Lady Tichborae*s affidavit the clalin- 
ant's person and manner are little chsnged, and 
as his memory is perfect there can be no doubt 
that when the case comes to be tried the claim- 
ant will readily obtain justice. The name of a 
vessel in the Australian trade, which in 1854 
picked up at sea nine shipwrecked persons, 
maintained them on board for three months, 
and landed them at Melbourne, can easily be 
ascertained ; it is more than probable that some 
of the other survivors of the wreck of the BeUa 
may be in existence, the gentleman by whom 
Mr. Roger Tichbome was educated at Stony- 
hurnt, and the Roman Catholic priest by whom 
his religious exercises were directed, must be 
nccessible, and at least a score of his brother 
officers in the carabineers will be available, and 
unbiuHsed witnesses as to his identity." 

And thea there is this : — ** We happen to know 
as a fact that several of his relations have Lad 
interviews with the claimant, and have failed to 
recognize him, and as we do not find any affida- 
vits from them in corroboration of his identity 
among the documents now included in the volume 
now before us, we presume they have failed to 
recognize in the claimant their long lost relative." 
This is an argument, and a powerful argument 
addressed by this person, whoever he may be, 
who wrote this article, against the claim made by 
the plaintiff; and that powerful argument not 
only indicates the bias of the writer's mind, but 
it is coupled with the observation that many of 
the claimant's witnesses would be important if 
they could bear cross- exatnination in the witness- 
box, and that many of their statements are ** ob- 
viously false, absurd, and worthless." It appears 



to me plain and manifest that this is a most impro- 
per interference with the administration of jas- 
tioe. I shall reserve what is to be done until I 
have heard the otber oases. 

There were similar motions against other news- 
papers. The first of these were against the 
IHmu and the Morning AdvertUer, which papers 
had simply published the article complained of as 
an extract from the PaU Mall GattiU. 

Roxburg, QC , and^. G, Marten, appeared for 
the Timet and the Mominy Advertiter, and sab- 
mitted that as these papers had merely copied 
the article and made no comments of their own, 
they ought not to be made to pay the costs of 
the motion. 

The next motions were those against the Souih- 
ampton Timet and the Hatnpthire ChromeU. The 
Southampton Timet had printed a synopsis of the 
evidence without any comment 

Shebbeart appeared for this paper and submitted 
that nothing could be less objectionable than their 
synopsis, which was all in favour of the plaintiff. 

[Wood, V.C —I think, Mr. Giffard, you mi^t 
nave given them a simple notice not to print 
this.] 

The case of the Bampthire Chronicle was 
similar. 

W. W. Cooper, appeared for this paper, which 
he submitted had not been guilty of any contempt 
of Court. The only case where parties had been 
committed for merely publishing affidavits was 
that of Cann v. (7ann, reported in a note to 
Matthewt V. Smith, 8 flare, 883, and in that case 
the circumstances do not appear. 

The remaining motions were against the Harnp- 
thire Independent and the Morning Pott. 

It was alleged by the plaintiff that the Hamp- 
thire Independent had published extracts from the 
affidavits, and also re-published the article from 
the PaU MaU Gazette, after^the plaintiff had given 
them notice of motion. 

Higgint, for the Bampthire Independent, asked 
for leave to answer this evidence 

Tbe Morning Pott had published extracts from 
the plaintiff's affidavits in an article which ended 
,by stating the effect from the evidence, which it 
would probably be produced from the defence. 

Kay, Q C, for the printer of the Morning Pott, 
submitted that he had committed no contempt. 
If ho had done so, he made sn humble apology 
for it. 

Sir R. Palmer, Q C, — Perhaps your Honour will 
allow me to say. on behalf of Mr. Sharpe, the 
publisher of the Poll Mall Gazette, that, of course, 
it was not his iutention to commit a contempt of 
this Court, and of having been informed of your 
Honour's judgment he makes his humble sub- 
mission and apology in the most respectful way. 

Wood, V.C. — That is a very proper oourMc. iind 
I am now glad that I suspended my jud^nient 
as to the Pali MaU Gazette, which has be**fi the 
source of the evil as regards the Timet ami the 
Morning Advertiter; but, after the submis.Hion 
which has been made, I think it is quite sufficiHut 
for the purposes of justice to order the PaU MtU 
Gazette to pay the costs of the motion. 

With regard to the other newspapers, although 
it is no defence to say they did it through igno- 
rance, I am bound to say with regard tn the cuin- 
try papers, which are not in the hand^ of men 
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of the mme intelligenoe and talent as those who 
condnot newspapers in London, it is an etil inci- 
dent to the improyement we hare made in Chan- 
cery practice in printing docnments that thej are 
more easily circulated than they used to be: and, 
as to those Hampshire papers, I woald rather 
abstain from pronouncing an opinion until I hear 
more of the particular case in which you have to 
answer the affidavit. Mr. Giffard, from which it 
appears that the affidavits got into the Hampshire 
paper from merely reprinting the documents pub- 
lished by yon. I shall consider whether that is 
a case in which the motion ought to be made at 
alt. I postpone all the cases about the Hamp- 
shire papers. With regard to the Morning Post, 
I think I must make the printer pay the costs. He 
will be indemnified no doubt. The printer is the 
person who is brought up in many of these cases. 
In the celebrated case of **Junius*6 Letters/* 
State Tr. xx. 896, Mr. Woodfall was the printer, 
and was not the person who supplied the infor- 
mation. But the article in the Morning Pott goes 
beyond, merely representing the article as ex- 
tracted from the Pall Mall Gagette. From what 
that article states, it is clear they must have been 
in communication with some person who was 
wishing to make what Lord Hardwick calls an 
improper attempt to prejudice the case before it 
was heard. No doubt they may have thought it 
fair, that as they stated the evidence on one side, 
they should state what they understood was to be 
produced on the other. It only shows how unfor- 
tunate it is that they should have a notion that 
they ought to print anything al all when the case 
is in embrjo, and in such a stage that one side 
only has filed affidavits which have not been read 
before the Court. As to the Morning PotU I. 
make them pay the oostn ; as to the TirM9 nnd 
the Morning Advertiter, it is enough to Fay that 
there will be no costs on either aide 
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continuance — Plea in bar of further maittt>^unoe nf {he 
actitm^Cnmmon Law Procedure Aci ili-Hand), 18.>3. t». 
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A plea, purporting t6 be a plva of wt-<>fr, U Imd if tt omit to 
aver the defendant*! wUHngneBS tu wl uflT lUe ainnunt 
against the plaintlflTa claim. 

A pie* pui» darrtin conJtinwmu will be eet anide if pleaded 
wilhont the affldaTit required by the 73r(t iteetlon of the 
Common Law PmoMlure Act (Ireland), 18&3. or an order 
of the Court, in the abeenoe of auch affidavit. 

A plea In bar of the farther maintenance of the action will 
not be allowed alowe with traTi:r«ea going to the entire 
eauae of the action. 

The plea of payment mentioned in the 58th awtlon of the 
Act above quoted i« a plea of payment betbre action of the 
entire sum claimed. 

[15W.B.101Q. C.P.(Ir.) July l.J 

This was an application to set aside a plea as 
embarrassing. 

The action was brought to recover a sum of 
£94 6s. 6ti., money had and received, and due 
on accounts stated. The defendant pleaded a 
traverse of each cause of action, aud aUo a fur* 

* Before Georqc, J., alttin^ in ConRoIiJnttKl Cbnmber. 
t Ofprre^p^nding tn 1he 84th, 68th. and OOih aontiina of 
tb«U*l<i Vkt.c. 76. 



ther defence to the entire, which was in the fol- 
lowing terms:— As to £83 178. 6d., part of the 
said sum of £94 6s. 6d., defendant says that 
before the commencement of this suit the plain- 
tifif was, and still is, indebted to the defendant 
in a sum equal to the said sum of £83 17s. 6d., 
for work and labour done and performed. And 
as to the sum of £60 9s. , being other part of the 
said sum of £94 6s. 6d., defendant says that the 
pluntiff ought not further to maintain his action 
in respect of the said sum of £60 9s., because 
the defendant says that after the commencement 
of this suit, and since the last pleading iu this 
action was pleaded, defendant satisfied and dis- 
charged the said sum of £60 9s. by payment 
thereof in manner hereon endorsed. 

E. Gibton, in support of the motion. — The 
portion of the plea which deals with the sum of 
£83 178. 6d. is defective, because, commencing 
as a plea of set-off, it omits the usual and neces- 
sary averment that defendant is willing to setoff 
that sum sgainst an equal amount of plaintiff's 
claim. The part of the plea which deals with 
the sum of £60 9s., is either a plea of accord 
and .sstisf action, in which case it should aver 
our acceptance of the money, but it does not; or- 
it is a plea of puis darrein eontinuanee, in which 
case it should comply witji the provisions of the 
7drd section of the Common Law Procedure Act 
of 1858, requiring an affidavit that the matter 
of the plea arose within eight days next before 
the pleading of such defence, unless the Court 
shall otherwise order; here there is no such 
affidavit, and no such order: or, lastly, it is a 
plea in bar of the further maintenance of the 
action* in which cases it cnnnot stand along with 
the traverses which go to the entire cause of ac- 
tion : Suckling v. H^'iUon, 4 Dowl. dc L. 167. 

O'DriscoU. in support of the plea. — The aver- 
ment that the deftMidant is willing to set-off the 
£83 17s 6'i ngninst nn equal portion of the 
plaintiff's claim is merely formal, and its omis- 
bion will not vitiate the plea if it be otherwise 
evident that such is jthe purport and intention of 
the plea The part of the plea which deals with 
the sum of £60 9s. is not a p1ea/7Ui« darrein con- 
tinuance ; it is therefore not subject to the pro- 
visions of section 78 of the Article ; it is a plea 
to the further maintenance of the action, gov- 
eriied by section 72. Such a plea may be pleaded 
along with a traverse of the entire cauj'e of rc- 
tion ; section 58 : Cook v. Hopewefl, 1 1 Ex. 555, 
4 W. R. 291 ; Henry v. Earl, 8 M. & W. 228; 
Suckling v. JFiUon, ubi eup., is inapplicable to 
the present system of pleading. 

E. Gibton, in reply. 

Gkobgk, J. — The first part of the third plea 
purports on the face of it to be a plea of set-off, 
and, in my opinion, it is clearly bad, as omitting 
the averment of the defendant's willingness to 
set off the amount. The remainder of the plea 
appears to me to purport to be a plea puis dar* 
rein eoniinuance ; its terms are precisely those 
which should be used in such a plea. If it be a 
plea puie darrein continuance, it is open to the 
ejection of not fulfilling the requirements of the 
78rd section of the Common Law Procedure Act 
of 185". It is argued, however, by the counsel 
for the defendant, that it is a plea to the further 
maintenance of the action, governed by the 72nd 
section, and sanctioned by the 58th. The latter 
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seotion permits a defence denying the debt to be 
pleaded along with a plea of payment In my 
opinion by auch a plea of payment is meant a 

gayment of the entire amount before action 
rongbt. A defence of payment after acUon 
brought has nerer been allowed along with tra- 
verses going to the entire caase of action. The 
cases cited by counsel for the defendant, there- 
fore, do not apply to the present case, where 
such trayerses are pleaded. The defence must 
be set aside, with costs; the defendant to be nt 
liberty to amend, as he may be adTised. within 
two days. 

Rule accordingly. 
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(QmUnued from pafft 105.) 
Ademption. — See Will, 11. 

Administration. • 

1. A guardian of an infant sole next of kin 
is entitled to administration in preference to 
creditors; and the latter cannot require the 
guardian to g^ye justifying security, unless a 
very strong case for so doing is mode out. — 
John Y. Bradbury, Law Rep. 1 P. <& D. 1^, 

2. A testator, by will, gave his property to 
trustees in trust, to invest part in an aQuuity 
for his widow, and to divide the residue among 
his children ; the amount of the annuity and 
the names of the trustees and executors were 
left in blank. Administration with the will 
annexed was g^ranted to the widow. — Ooode of 
Pool, Law Rep. 1 P. 4 D. 206. 

8. At an intestate's death, A., his only next 
of kin, was in New Zealand. On its appe(u*ing 
that immediate representation was necessary 
to preserve the estate, administration was 
granted to the intestate's sister for the benefit 
of A., limited till the grant should be made to 
A., or his attorney, and the administratrix was 
ordered to give justifying security. — Qoode of 
ChotwiU, Law Rep. 1 P. A D. 192. 

4. A creditor was allowed to cite the next of 
kin to take administration, or show cause why 
It should not be granted to the applicant, 
though his right of action was barred by the 
statute of limitations. — Oooda of CowvJbe, Law 
Rep. 1 P. <k D. 198. 

5. In a suit by creditors to administer the 
realty, there being no personalty, and the 
realty proving deficient, the costs of the plain- 
tiflEs and of the beneficial devisee, defendants, 
were taxed as between party and party, and 
paid pari paesu out of the fund; and the 



balance of the fund was applied to pay plaintifib* 
extra costs as between solicitor and client, and 
then to pay debts. — Henderwn v. Dodde, Law 
Rep. 2 Eq. 682. 
See Marshalling of Ajbsits ; Pbobatx Prac- 
tice ; Will, 4. 

Affidavit to hold to Bail. — See Pbaotice, S. 

Agent. — See Pbinoifal and Agent. 

Agreement. — See Contract. 

Alimony. 

1. The fact that a husband is obliged, in 
order to earn his income, to live in a more ex- 
pensive place than the wife, will be considered, 
in allotting permanent alimony. — Lcmie v. 
Louie, Law Rep. 1 P. die D. 230. 

2. The husband's income did not exceed £60 ; 
the wife had £70 in her possession when suit 
was brought. Alimjpny pendente liie was re- 
fused. — Coombe v. Coombt, Law Rep. 1 P. A D. 
218. 

8. The respondent had been ordered to pay 
permanent alimony at a certain rate, so long as 
he should receive a rent charge of £400 a year 
(his only source of income), the trustees of 
which had a discretionary power to refuse pay- 
ment. The respondent had, before the order, 
become bankrupt; but the trustees had con- 
tinued to pay him the rent-charge, and he had 
failed to comply with the order. Held (the 
respondent and trustees opposing), that a se- 
questration should issue in general terms 
against the property, <&c, of the respondent. — 
Clinton v. Clinton, Law Rep. 1 P. (b D. 215. 

4. In a separation deed, the husband cove- 
nanted with trustees to allow his wife £50 a 
year, he being indemnified against all liabili- 
ties on her account ; and it being agreed, on 
her behalf that she would not endeavour to 
compel the husband agun to live with her, 
or to allow her any further maintenance or 
alimony than the annuity of £60. Held, that 
in the absence of any act showing an unquali- 
fied acceptance of the provisions of the deed, 
or of any attempt to enforce it against her 
husband, the court of equity would not, on 
interlocutory motion, restrain her from pro- 
ceeding to the divorce court to obtain an allow- 
ance for alimony, as incident to her petition for 
judicial separation on the ground of cruelty ; 
but the court put her under an undertaking to 
deal with the alimony as it should direct. — 
Williams v. Baily, Law Rep. 2 £q. 781. 
Appeal. 

1. On appeals, the appellant will begin. — 
Williamt v. WiUiame, Law Rep. 2 Ch. 16. 

2. On appeal, any previous order in the 
cause may be read, but not evidence referred 
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to ID it, nnless referred to in the order under 
appeal— ymiMr v. Morrk, Law Rep. 1 Uh. 608. 

Abbitratob. — Bee Awabd. 

Abbest. — See Pbaoticb, 8. 

Absignmknt. 

A. assigned to B. marginal receipts of a 
bank, representing deposits lodged in the bank 
till advice of payment of bills disconnted by 
the bank. B. notified the bank of the assign- 
ment on the same day that A., who was largely 
indebted to the bank, suspended payment. — 
ffeid, that, as against the bank, B. was entitled 
to the amoant covered by the marginal re- 
ceipts, subject only to a set-off of any sums 
actually due and payable by the bank to A. at 
the time when the receipts became payable on 
liabilities contracted before the bank had notice 
of the assignment. — Jeffryee v. Agra and Mae- 
(ermatCe Dank, Law Rep. 2 Eq. 674. 

Attobnbt. — See SouciroB. 

AucTioK. — Set Vbndob ajid Pubohaseb, 1. 

Awabd. 

1. To an application for a stay of proceed- 
iDgs under the Common Law Procedure Act, 
1854, sec. U, on the ground that the instru- 
ment declared on provides, that, " if any diffe- 
rence should arise between" the parties, either 
in principle or detail," it shall be referred to 
arbitration, it is no answer that the difference 
is one of law as to the construction of the in. 
strnment — Randetfgtr v. Holmett, Law Rep. 1 
C. P. 679. 

2. By an agreement under seal, it was stipu- 
lated, that, if any dispute should arise concern- 
ing the subject matter of the agreement, or the 
agreement itself, such dispute should be re- 
ferred to 8uch member of the firm of B. <& Co. 
as that firm should appoint, in accordance with 
the Common Law Procedure Act, 1654. Dis- 
putes having arisen, B. & Co. appointed a 
member of their firm arbitrator, and he made 
his award. HMl, that there was sufficient sob- 
misaion in writing to be made a rule of court 
under the Common Law IVocedure Act, 1864, 
sec. 17. — i2tf WUkcat v. Stwkey, Law Rep. 1 
C. P. 671. 

8. By charter-party between ship-owner and 
charterers, it was agreed, that, should any dis- 
pute arise, it should be referred. The owner 
sued for freight, and the charterers preferred a 
cross claim for damages resultmg from the 
captain's misconduct; and, being willing to 
refer all matters to arbitration, t he court, at 
their request, stayed proceedings under the 
Comroan Law Procedure Act, sec. 11. — Selig- 
mann v. Ze Boutillier, Law Rep. 1 C. P. 6^1. 



Bailment. — See Bill of Ladixo. 
Bxu. or Lading. 

1. A. was indorsee of a bill of lading, drawn 
in a set of three, of cotton, which had been 
lately landed, under an entry by A at a suffer- 
ance wharf, with a stop thereon for freight; on 
March 4, A. obtained from M. an advance on 
the deposit of two copvea of the bill, M. assum- 
ing the third to be in the master's handa; on 
March 6, the stop for freight being then re- 
moved, A. obtained from B. an advance on the 
deposit of the third copy of the bill which A. 
had fraudulently retained. On March 11, B.» 
knowing of M.'s prior advance, sent his copy 
of tlie bill to the wharf, and bad the cotton 
transferred into his own name, and afterwards 
sold it, and received the proceeds. Held, that 
the bill of lading, when deposited with M., re- 
tained its full force, though the cotton had 
been landed and warehoused ; and there was a 
valid pledge of the cotton to M., and he ooold 
sue B., either for conversion of the cotton, or 
for the proceeds of the sale. — Meyentein r. 
Barber, Law Rep. 2 C. P. 88. 

2. IT. requested W. to purchase cotton for 
him in W.'s name. "W. agreed, employing 
(with H.'s knowledge) as a broker, C, who 
knew that W. was an agent; and W. became 
liable on a series of contracts, the first of which ^ 
was due Sept. 9. Cotton failing, C. refused to 
take up the contracts unless secured from loss ; 
and, on Sept. 26, H. deposited with W., who 
deposited with C, a bill of lading of goods be~ 
longing to a foreign firm, of which H. was 
factor. On the same day, C. made a first pay- 
ment on account of W.'s indebtedness, and 
continued to make payments. H. became in- 
solvent. Held, that the deposit of the bill of 
lading by H. was not made in respect to an 
antecedent debt of H. to W. within the mean- 
ing of the Factors' Act, and was binding on the 
foreign firm. — Jtwan ▼. Whitwortk, Law Rep. 

2 £q. 692. 
See FaxiGHT, 1, 2 ; Ship, 1 ; Stoppagb in 
Tbansitu. 
Bills and Notks. — See Contbaot, 1 ; Pbaoticb, 2. 
BouNDABT. — See Dbbo, 1. 
Capital.— See Sbpabatb Estatb, 
Cbabteb Pabtt. 

A charter-party provided that the ship should 
" with all convenient speed (on being ready), 
having liberty to take an outward cargo for 
owners' benefit direct, or on the way, proceed 
to E., and there load a full cargo." This the 
freighters bound themselves to ship. The ship 
deviated to C, and arrived at E. a few da3'S 
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later than she would had she gone there direct. 
The only injury to the freighters from this 
delay was a small loss in freight. In an action 
against the freighter, held, that the above clause 
was a stipulation, not a condition precedent ; 
and that the delay did not justify the freighter 
for refusing to load a cargo, but that his remedy 
for any damage waslby cross-action. — MeAn- 
drew V. ChappU, Law Rep. 1 C. P. 643. 
Ghildbix, Custody of. — 8ee Guaecian. 

Codicil. — See Will, 2. 

Company. — Set Contract, 1; Master and Ser- 
vant, 8, 4; Practice, 4; Ultra Virks; 
Vendor and Purchaser, 8. 

CoNDrriON. — See Party ; Contract, 2, 8. 

Contract. 

1. The defendants, members of an nnregis* 
tered society, gave the following note for a 
debt of the society: "Twelve months after 
date, we the nndersigned, being members of 
the executive committee, on behalf of the L. 
and 8. W. Society, do jointly promise to pay," 
Ac. Heldf that they were personally liable. — 
Oray v. Raper, Law Rep. 1 C. P. 694. 

2. A court will not imply conditions not ex- 
pressed in an agreement, if it appear, from 
such agreement, that the conditions were either 
not thought of^ or else that they were inten- 
tionally exdaded from the agreement. — Mid- 
land Railway Co, v. London and N. W. Railway 
Co,, Law Rep. 2 £x. 624. 

8. A contract to sell cotton at a given price, 
to arrive at L. per ship from C, provided ' 
** The cotton to be taken from the quay ; cus- 
tomary allowances of tare and draft ; and the 
invoice to be dated from date of delivery of 
last bale." Held, that the clause as to place of 
delivery was not a conditionXprecedent, but a 
stipulation in iavor of the sellers ; and that the 
contract was in effect one to deliver the cotton 
at a reasonable time and under reasonable cir- 
cumstances, the cotton to be at the buyers risk 
and charge from the time of landing on the 
quay.— JVctV/ v. WhUworlh, Law Rep. 1 C.P. 684. 

4. A sold stock, and lent the proceeds for a 
term of years to B., who covenanted to repay 
the stock in kind at the end of the term, and 
to pay interest on the proceeds in the mean 
while. A. allowed the loan to continue after 
the term. Held, that B. could discharge the 
loan by repaying the stock in hand, with inte- 
rest till repayment ; and that A. was not enti- 
tled to the market price at the end of the term, 
which was higher thanjat the time of re-pay- 
ment. — BlythY, Carpenter, Law Rep. 2 Eq. 601. 



6. A son forged his father's name on notes, 
which he gave to bankers, who advanced him 
money on them. The banker showed the sig- 
natures to the father, who denied that they 
were his. Afterwards, in the presence of father 
and son, the bankers insisted on a settlement 
to which the father should be party: they 
made no distinct threat of prosecution, but 
said, " If the bills are yours [the father's] we 
are all right; if they are not, we have only 
one course to pursue, we cannot be parties to 
compounding a felony." The father consented 
to a settlement, and gave them an agreement 
to mortgage his property, on which the notes ' 
were given up to him. Held, that the agree- 
ment was invalid, and should be delivered up 
to be cancelled. — Willianu v. Bayley, Law Rep. 
1 H. L. 200. 
See Covenant ; Disoovery ; Easement ; 
Freight, 8; Lease; Ship; Vendor and 
Purchaser. 
Conversion. 

Testator devised his real estate to S. for life, 
with remainder to her children in tail with re- 
mainders over, and bequeathed personal estate 
on corresponding trusts : he directed his trustee 
to sell a certain freehold estate, and invest the 
proceeds in lands in certain counties or in 
government securities, to be settled to the like 
trusts as his real and personal estate were set- 
tled. The trustees, in 1806, sold the freehold 
estate, and invested the purchase money in 
government securities, and allowed it to remain 
so invested till S.'s death In 1868. S. had only 
one child, who was bom and died in 1810. 
Held, that the securities vested absolutely in 
S.'s child as personal estate.— iStcA v. WhitfiM, 
Law Rep. 2 Eq. 683. 
Corporation. — 8e€ Company. 
Costs. — See Equrrv Pleaddcg and Practice, 4, 5, 

6 ; Probate Practice ; SoucrroR, 8. 
Covenant. 

The purchaser of land covenanted with the 
vendor not to use any building erected thereon 
" as a publichouse for the sale of beer." Hdd, 
that the sale of beer by retail, under a license 
"not to be drunk on the premises," was no 
breacb.--/'««u« v. CoaU, Law Rep. 2 Eq. 688. 
Criminal Law. — See Contract, 6 ; Jurisdiction ; 
Master a Servant, 6 ; Perjury ; Threat. 
Damages. — See Libel, 2 ; Ship, 8. 
Deed. 

1. In a lease, the boundary line was des- 
cribed " as a line drawn from A's house to a 
bound-stone;" and, in the description of the 
premises, it was said, "which said premises 
are particularly described by the map on the 
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back." On this map, the boundary line was 
drawn from the north-east corner of the house. 
The position oi the house itself was incorrectly 
laid down on the map. Held^ that the judge 
was bound to tell the jury that the line was 
to be drawn as marked on the map. (Lord 
'V!esXh\iTy di8»etitifig\ it being ascertained that 
the house was incorrectly laid down, there was 
a latent ambiguity, to determine which evidence 
should have been allowed to be given to the 
jury.)— Xyfo v. Richards, Law Rep. 1 H. L. 222. 
2. A., being indebted to B. on simple con- 
tract, made a deed, by which, after reciting the 
debt, he charged property as security for its 
paymeut, and agreed to execute such mortgage 
of the property, with all covenants and clauses 
incidental thereto, as B. should require. Hdd, 
that the deed made the debt a specialty debt. 
— Saunders v. MiUome, Law Rep. 2 £q. 678. 

See Will, 4. 

DePOBITK'N. 

Under the 1 Wm. IV. c. 22, sec. 10, which 
makes a deposition taken under it inadmissible 
at nmpriue, unless it shall appear to the satis, 
faction of the judge that the deponent is unable 
from permanent sicknesB, or other permanent 
infirmity, to attend, ?uld, that the court out of 
which the record comes may review the judge's 
decision, but that it will not do so, unless it is 
shown that there was frand, or that injustice 
has resulted from the course pursued; held, 
further, that the word " permanent" does not 
mean that the sickness is incurable. Qumre, 
whether an affidavit of the deponent's ordinary 
medical attendant is admissible to shew such 
permanent sickness. SefnbU, per Willes, J. , that 
it is. — Duke of Beaufort v. Oravthay, Law Rep. 
1 C. P. 699. 

Devise. — See Will. 

Discovert. 

On a bill for specific performance nt a con- 
tract to sell to the plaintiff certain premises 
and machinery, alleging that the defendants 
had, since the contract, let the premises to 
third persons, who were using and injuring the 
machinery, the plaintiff is entitled to discovery 
to whom the property had been let, and for 
what term. — Dixon v. Fraeer, Law Rep. 2 Eq. 
497. 
See Rqititt Pleading akd Peactioe, 1 ; Pao- 
DUCTioN OF Documents. 
Dog. 

1. In an action for negligently keeping a 
ferocious dog, it need not be shown that it had 
bitten another person before it bit the plain- 
tiff; it is enough if the defendant knew that it 



had evinced a savage disposition, by attempt- 
ing to bite. — Worth v. OiUiny, Law Rep. 2 
C.P. 1. 

2. The plaintiff was bitten by a stray dog at 
a railway station. It appeared that, at 9 p.m., 
the dog tore the dress of another woman on 
the platform, of which the company's servants 
had notice; that, at 10.30, he attacked a cat in 
the signal box near the station, when the 
porter kicked him out, and saw no more of him ; 
and that he appeared again at 10.40 on the 
platform, and bit the plaintiff. Held, no evi- 
dence to charge the company with negligence. 
Smiik V. Oreai Haelern BaHtoay Co,, Law Rep. 
2 C. P. 4. 

Easement. 

A. and B. were tenants of adjoining pre- 
mises under the same landlord. B. was sup- 
|Aied by a pipe with water from A.'8 well. 
Both premises were sold at auction, with others, 
in lots ; one of the conditions being that each 
lot was subject to all rights of water and other 
easements (if any) subsisting thereon. A. and 
B. each purchased the lot of which they had 
respectively been tenants. Held, on bill by A. 
against the vendor, that B. had no easement 
pr right of water, but merely a license from 
the landlord during his tenancy ; and that A. 
was entitled to specific performance of his con- 
tract, without any reservation of such eAse- 
ment— /ZiiweW v. Harford, Law Rep. 2 Eq. 507. 
See Watercourse. 

Election. 

1. A female minor, having executed marriage 
articles, which contained a covenant by the 
husband to settle her interest in real and per- 
sqbaI estat^ including after-acquired property, 
on the ns'jal trusts, died without having con- 
firmed the articles, leaving her husband sur- 
viving and an only child. Held, that the child 
could not both clum under the articles Sq 
interest in the personal estate, and also claim^ 
as heir to his mother, tlie real estate attempted 
to be settled, but must elect whether to take 
under or against the settlement. — Brown v. 
Brown, Law Rep. 2 Eq. 481. 

2. A will, attested by two witnesses, devised 
land in England to A., the testator's heir, for 
life, with remainder to trustees ; nnd also de- 
vised to them land in St. Kitts on trust, to sell 
and hold the proceeds on the »ame trust. A. 

. received the rents of the St. Kltta' estates dur- 
ing his life ; and tlie trustees mtule ineffectual 
efforts, with his concurrence, to sell them. A. 
died intestate. Held, that, if the will were not 
properly executed to pass land in St. Kitts, 
yet that A. had elected to take under the will ; 
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and that his infant heir waa bound by his acta, 
and, under the Trustee Act of 1850, was trustee 
for the person claiming^under the will. — Dtwir 
v. Maiiland, Law Rep. 2 Eq. 884. 

8. A., haying power to appoint a fund,, on 
tJie marriage of his daughter B. appointed one- 
seventh to her ; and, on the marriage of his 
daughter C. appointed another one-seventh to 
her. Afterwards, by deed-poll, without notic- 
ing the previous appointments, he gave one- 
sixth of the fund to B., another one-sixth to 
C, three other sixths to other children, leaving 
one sixth undisposed of. Held, that the ap- 
pointments to B. and C, made by the deed, 
poll, were in substitution for those before made, 
and raised a cose of election. — England v. 
Zatwrt, Law Rep. 3 £q. 63. 
Equity Plkadino and Practice. 

1. The United States, suing in an English 
Court, can only obtain relief subject to the 
control and pursuant to the rules of the court. 
Proceedings were therefore stayed in a suit by 
th'e United States till an answer should have 
been put into the defendant's cross-bill; but, 
held, that the President of the United States 
had been improperly made a defendant to the 
cross-bill, as the person to give discovery. 
JSemble, that the bill of the United States should 
have been demurred to, because no public 
officer was put forward as representing their 
interests who could be called on to give disco- 
very upon a cross-bill. — Prioleau v. United 
States, Law Rep. 2 Eq. 669. 

2. When a large number of persons have 
similar legal claims, all depending on the same 
question, against one, he can, by a bill filed 
against some, restrain the proceedings of all, 
till the validity of the claims has been decided. 
— Sheffleld Waiencorki v. Teamam, Law Riep. 
2Ch. 8. 

8. Interrogatories to the plaintiff may be 
filed after notice of motion for decree, and filing 
of the plaintiff's affidavits, and proceedings 
will be stayed till the plaintiff answers, if there 
has been no excessive delay. — Braneker v. 
Came, Law Rep. 2 Eq. 610. 

4. Charges for settling the minutes of orders 
are allowed, though no minutes are issued. — 
Reec^s Estate, Law Rep. 2 Eq. 609. 

6. In administration suits, in which the gross 
value of the estate amounts to £1,000 when 
the suit is begun, the higher scale of costs 
applies. — Reee^s Estate, Law Rep. 2 Eq. 609: ^ 

6. If the defendant resists in toto a claim a 
littie too large, he must pay the costs up to the 
hearing. — Jeffryts v. Agra ds Masterman*$ Rank, 
Law Rep. 2 Eq. 764. 

And ae different Hilts thnmghout 



Enovnu-^See Judgment. 
Evidence. — See Appeal, 2 ; Deed, 1 ,* Deposition ; 
Discovert ; Production of Documents ; 
Will, 8. 
Execution. 

Land conveyed to a board of health for the 
purposes of the Public Health Acts, and used 
as a reservoir for supplying water to the dis- 
trict, can be taken under a writ of elegit on a 
judgment obtained against the board in the 
name of their clerk. — Warral Waterworks Co, v. 
X/oyrf, Law Rep. 1 C. P. Y19. 
See Judgment ; Practice, 6. 
Executor. — See Administration ; Will, 6. 
Falsa Demonstraho. — See Will, 16. 
Foreign State. — See Equity Pleading and Prac- 
tice, 1. 
Forgery — See Contract, 6. 
Freight. 

1. The consignee of goods, before their ar- 
, rival, indorsed the bill of lading, but not so as 

to pass the property, to a wharfinger, in these 
words: "Deliver to A. or order, looking to 
him for all freight, without recourse to us." 
The ship ovmers accepted the indorsement, 
and, in pursuance of it, delivered the goods to 
A. Beld, that they could not sue the consignee 
for freight— Z«t0M v. McKee, Law Rep. 2 Ex 
87. 

2. A charter-party provided that the ship 
should hsve a lien on eargo for freight at 
£8 10s. per ton, to be paid on delivery at L. 
The charterers shipped part of the cargo them- 
selves under a bill of lading lh>m the ship, 
owners containing this clause: "Freight for 
the said goods payable in L., as per charter- 
party ;" the charterers, for valuable considera- 
tion, indorsed this bill of lading to A., who did 
not know the contents of the charter-party, but 
understood that freight was £8 10s. per ton. 
Held, that, as against A., the shipowner had a 
lien only for the freight due for the goods in- 
cluded in the bill of lading at £3 lOs. a ton, 
and not for the whole chartered freight — Fry 
V. Chartered Mercantile Bank of India, Law Rep. 
1 C. P. 689. 

8. The defendant chartered a vessel of three 
hundred tons for a voyage from a foreign port 
home, with a full cargo at 848. per ton ; but, he 
not being able to furnish the cargo, the owners 
agreed to cancel the charter-party, and to pro- 
cure another cargo, on the defendant guaran- 
teeing "a sum of £900 gross freight home." 
The cargo shipped under this agreement fell 
short of the guaranteed sum by £848. The 
vessel was lost, ffeld, that the contract was 
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broken at the moment of the shipment of the 
cargo, and therefore the owners could recover 
the £S48, notwithstanding the loes of the vessel. 
— Carr v. WaUaehian Petroleum Co., Lew Rep. 
1 C. P. 686. 

4. The assignee of a particular freight has a 
claim prior to a registered mortgagee of the 
ship and of all freight to be earned by her, who 
was prior in date, but who gave no notice, and 
took no stQps to enforce his mortgage, till the 
assignee had notified the charterer, and the 
cargo had been partly discharged. — Brown v. 
Tanner, Law Rep. 2 Eq. 806. 

See Chartkh Party ; Ship. 

GUARDIAIC. 

The court refused to interfere with the 
foreign guardian, duly appointed, of subjects 
of a foreign country, when he wished to remove 
his wards from England, where they had been 
sent to be educated, in order to complete their 
eoucation in their own country ; the court re- 
fused to discharge an order appointing English 
guardians, but gave the foreign g^rdian ex- 
clusive control of the children. — Nvgmt v. 
Vetzera, Law Rep. 2 Eq. 704. 

See Administration, 1. 

HtoSBAND MXD WiFX. 

1. If a wife has an equity to a settlement ' 
out of a fund, the amount settled on her (which, 
aemble, will, in the absence of special circum. 
stances, be half the fund) will be directed to 
be settled on her and her children, with re- 
mainder, in default of issue, to her husband. — 
Spirett V. Willows, Law Rep. 1 Ch. 620. 

2. A woman, by an ante-nuptial settlement, 
assigned all the personal estate to which she 
might at any time thereafter become entitled 
in any way whatsoever, on the trusts of the 
settlement; and her intended husband cove- 
nanted to settle any personal estate whatsoever 
that should devolve on or vest in her. After 
the marriage, a legacy was given to the wife, 
with a direction to the executors to pay such 
part thereof to the wife as she might require 
for her separate use, independent of her hus- 
band, and to be free in all respects from his 
debts and engagement. Held, that the settle- 
ment did not affect such part of the legacy as 
the wife required to be paid to her on her sepa- 
rate receipt — Mainviaxin^e Settlement, Law 
Rep. 2 Eq. 48Y. 

SeeAuuovj ; Elkction, 1 ; Separate Estate ; 
Trustee, S. 
IwAin.—See Election, 1 ; Guardian. 

Injunction. 

The court of equity will not refuse an injunc- 
tion to restrain an action at law mwely on the 



ground that the plaintiff has pleaded an equit- 
able plea to the action, if the court of law can- 
not give such relief on the plea as the court of 
equity can give. — Waierlmo v. Bacon, Law Rep. 
2 Eq. 614. 

See Egurrr Pleading and Practice, 2 ; Ven- 
dor AND Purchaser. 

Interest. — See Mortoaoe, 3. 

Interrogatories. — See Equity Pleading and 
Practice, 8. 

judgicent. 

A. having sued B. for £28, B. paid A. £10 
on account of the debt. A. afterwards signed 
judgment, for default of appearance, for £28 
and costs, and issued execution for the amount, 
under which B. was arrested, and paid the 
sum demanded. B. having sued A. for mali- 
ciously, and without probable cause, signing 
judgment and issuing execution, held, that 
while the judgment stood for the full amount, 
B. was estopped to deny the correctness of the 
judgment or the execution. — Suffer v. Allen, 
Law Rep. 2 Ex. 16. 

Jurisdiction. 

It being only a question of law arising on a 
trial that can be stated for the opinion of the 
court for Crown cases reserved, that court has 
no jurisdiction if the prisoner has pleaded 
guilty ; and the question is whether the pri' 
soner's [act described in the depositions sup- 
ports the indictment — The Queen v. Clark, 
Law Rep. 1 C. C. 64. 

Leased 

T. took land of R. from R.'s agent, by parol 
agreement, all parties knowing that the land 
was to be built on. A ground-rent was fixed. 
T. laid cot £1,800 in building. T., in a subse- 
quent application for other land for building, 
declared himself willing to take such other land 
as " tenant at will." This land also was allotted 
him at a fixed ground-rent When buildings 
were erected on R.'s land, those who had so 
taken the land were entered on the books as 
tenants. All sides admitted, that, where such 
takings were made, the tenants would never be 
disturbed while the ground-rent was paid. 
When the tenant wished to transfer the land 
to another, the entry of the name in the agent's 
book was altered. Often the land was surren- 
dered, and the new tenant flccf])tc'(l. much ns 
In the transfer of a c<»pyhold. The tenancies 
were very numerous. T. alleged that there 
was believed to exist, and that R/:3 agents had, 
by their words and conduct, encouraged such 
belief, a "tenant right tenure*' on the estate, 
and that one who had so taken and built on 
R.'s land wa9 entitled to demand the grant of 



222— Vol. III., N. S.] 



LAW JOURNAL. 



[August, 1867. 



DioBBT OF English Law Reports. 



lease for sixty years. Such leases had been 
granted, but there was no direct evidence of 
tbeir haying been granted on any such claim 
of right A railway company, huweyer, being 
desirous of obtaining some of R.*8 land held 
under parol agreement, on the payment of a 
ground rent, had refused to purchase unless 
such leases were granted ; they were granted, 
and then the tenants received compensation. 
Edd (Lord Kingsdown diasenting) that these 
circumstances did not show the existence of 
any thing more than a tenancy from year to 
year, and did not establish any title to compel 
the grant of a lease . and. that, the landlord 
having brought ejectment against T., equity 
could neither compel the grant of a lease nor 
enjoin the ejectment — Ramsden v. Dyton, Law 
Rep. 1 U. L. 129. 

Leoact. — See Will. 

LiBISL. 

1. A letter having been written by a church- 
warden to the plaintiff, the incumbent, accus- 
ing him of allowing books to be sold in the 
church during service, and of turning the vestry 
into a cooking room, the correspondence was 

.published in the defendant's newspaper, v^ith 
comments on the plaintiff's conduct JSeld, 
that this was a fit matter for public discussion ; 
and that the publication was not libellous, un- 
less the jury thought the language was stronger 
than the occasion justified. — KeUyv, l\rding, 
Law Rep. 1 Q. B. 699. 

2. The plaintiff sued the defendant for hav- 
ing published in his newspaper a series of gross 
libels on the plainUff as incumbent of a church. 
It appeared, at the trial, that the first libel 
originated in the plaintiff having preached and 
published two sermons on the appointment of 
a Roman Catholic as chaplain to the jail, and 
the election of a Jew as mayor; that the plain- 
tiff had, soon after the libels had commenced, 
alluded, in a letter to another newspaper, to 
the defendant's paper as the " dregs of provin- 
cial journalism ;" and that he had also pub- 
lished a statement, that some of his opponents 
had been guilty of subornation of perjury in 
relation to a charge of assault against him. 
The verdict was for a farthing damages. Held 
(by Blackburn and Meller, J J. ; Shee, J., dis- 
setUhiff), that though, on account of the gross- 
ness and repetition of the libels, the damages 
might well have been heavier, the court ought 
not to set aside the verdict — Kelly v.. Sherlock, 
Law Rep. 1 Q. B. 686. 

LCNATIC. 

The court found that a lunatic owned certain 
real estate in fee, and that certain persons were 



his heirs. On his death intestate, Held, that 
the court, sitting in lunacy, would not order 
the committee of the person to deliver to the 
heirs the estate which he had taken possession 
of under an adverse claim, except that part of 
which he had been put in possession by the 
court ; and that neither he, nor the committee 
of the estate, nor the latter*s solicitor, were 
liable to account, in lunacy, for rents accmed 
since the lunatic's death. — In re Butler, Law 
Rep. 1 Ch. 607. 

Maucious PHosEcimox. — See Jddomekt. 

Mab&ied Woman. — See Husband and Wife. 

Marshalliko of Assets. 

1. A testator being entitled to real and per- 
sonal estate absolutely, and having a power of 
appointment over settled personal estate in 
favor of his children, after giving certain spe- 
cific and pecuniary legacies, gave certain pecu- 
niary legacies to the children, and then ap- 
pointed the settled property, charged with the 
latter legacies, to a grandchild. lie also de- 
vised and bequeathed his residuary personal 
and his real estate, subject to the payment of 
the legacies g^ven by his will. Held, that the 
legacies to the children were demonstraciye, 
and to be paid primarily out of the settled pro* 
perty, whether the appointment to the grand- 
child was good or not — Disney v. Crone, Law 
Rep. 2 Eq. 692. 

2. Since the Wills Act,' a general pecuniary 
legatee has a right of marshalling as agidnst 
the residuary devisee of real estate. — Heruanan 
V. IVyer, Law Rep. 2 Eq. 627. 

S. Money borrowed by an intestate on his 
note, but secured by deposit of title-deeds of 
real estate, in terms as collateral security, is, 
by 17 and 18 Vic. c. 118, to be paid out of the 
real ^state. — Coleby v. Coleby, Law Rep. 2 Eq. 
808. 

4. The heir who has paid the debts and 

funeral expenses as hiatter of bounty cannot 

afterward claim to be repaid out of the personal 

estate. — Colehy y. Coleby, Law Rep. 2 Eq. 808. 

Mastee and Servant. 

1. The rule that a master is not liable to a 
servant for injuries caused by the negligence 
of a fellow-servant is not affected by the fact, 
that the servant guilty of negligence is a ser- 
vant of superior authority, whose lawful orders 
the other is bound to obey. — FelUutm v. Sng- 
land. Law Rep. 2 Q. B. 83. 

2. The plaintiff was a porter at a station of 
the A. Railway Company. The B. Railway 
Ck)mpany also used the station ; and their ser- 
vants, while there, were subject to the rules of 
the A. company, and to the control of their 
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station master. The plaintiff, while at his nsnal 
employment, was injured by the negligence of 
the defendant's engine driver. Edd, that the 
plaintiff and the engine driver were not fellow 
servants. — WarhurtonY. Great We%Um Railway 
Co., Law Rep. 2 Ex. 80. 

8. By statute, commissioners were to make 
and maintain a drain and sluice ; by the negli- 
gence of their servants, the sluice burst, and 
the plaintiff's land was damaged. In an action 
against the commissioners in the name of their 
clerk, Held, that the commissioners were liable, 
' though they were a public body, discharging 
a public duty, without reward and without 
funds.— -Cm v. Wiu, Law Rep. 1 Q. B. 711. 

4. A section of a statute appointing commis- 
sioners to make and maintain a drain, provided 
that if any one should sustain damage, by or 
in consequence of any act of the commissioners 
or their servants, the damage should be ascer- 
tained by a jury. Held, that the sectipn applied 
only to damage resulting from acts authorized 
by the statute ; but that, even if it extended to 
authorised acts, it did not, on a review of the 
statute, apply to an omission or non-feasance 
by the commisdoners' servants. Qucsre, whe. 
tber the section would not oust the jurisdiction 
of the superior courts in cases to which it 
applies ; semble, that it would. — Coe v. Wite, 
Law Rep. 1Q.B. 711. 

5. The owner of works carried on for his 
profit by his servants may be indicted for a 
public nuisance caused by their acts in carry- 
ing on the works, though done without his 
knowledge, and contrary to his general orders* 
—Tfu Queef* v. Stephens, Law Rep. 1 Q. B. 702. 

Mistake. — See Rkliasx. 

MORTOAOE. 

1. The articles of a partnership empowered 
any partner to dispose of his shares, but gave 
a right of pre-emption to the others. A partner 
made an equitable mortgage of his shares, 
which was assented to by the others, and after- 
wards sold his shares to A., a co-partner. HM 
that all the partners were necessary parties to 
a suit for the foreclosure of the mortgaged 
shares ; that, if A did not redeem, the other 
partners might; that, if neither A. nor the 
other partners redeemed, the mortgagee was 
entitled to foreclosure, and to an account of 
the profit made since filing the bill, and of the 
existing debts and liabilities of the partnership, 
and to have the share of such debta and liabi- 
lities attributable to the mortgaged shares 
ascertained. — Redmayne v. Fonter, Law Rep. 
2 Eq. 467. 



2. A creditor agreed to remit part of the debt, 
on the debtor's giving him, for the balance, a 
mortgage, with a proviso, that, if the mortgage 
debt were not paid within two years, the whole 
of the original debt should be recovered. The 
debt was not paid within the two years. Held 
that the proviso was a penalty against which 
equity would relieve, and that the mortgagee 
could recover only the smaller sum. — Thomp- 
ton V. Hudson, Law Rep. 2 £q. 612. 

8. Property was conveyed to trustees to 
raise £75,000, and pay off prior mortgagees, 
whose debts, including arrears of interest, 
amounted to that sum. The trustees did not 
raise the £76,000, but allowed A. to pay the 
prior mortgages, and take transfers of them ; 
and then, in consideration of such payments 
made a deed, purporting to assign to A. the 
£76,000 raisable, and to mortgage the property 
to A. for £76,000. Held, that A. could not 
charge interest on £76,000, but could only 
stand as mortgagee for the principal and inte- 
rest due on the transferred mortgages. — 
Thompson v. Hudson, Law Rep. 2 Eq. 612. 

4. A railway company took land, paying 
money into court, and giving bonds to the 
owner and his equitable mortgagees. The 
mortgagees were aware, though without formal 
notice, of the Inquiry into the amount of com- 
pensation, but took no part in it. The com- 
pensation awarded, which was less than the 
amount in court, and not sufiicient to pay the 
mortgagees, was transferred to a suit begun by 
them, and ordered to stand as security. Held, 
that the mortgagees had no lien on the sum in 
court, but that they were not bound by the in- 
quiry, and were entitied, in default of payment, 
to an assignment by the company and land- 
owner of the land. — MarHn v. London, Chatham 
and Dover Railway Co., Law Rep. 1 Ch. 501. 

6. Pending a suit for rfdsing portions out of 
a settled estate, the tenant for life took some 
of the leases abroad. Afterwards, he brought 
into court, by its order, all the title deeds and 
leases. The portions having been raised by 
mortgage, he applied to have the deeds and 
leases given up to him. Held, by Knight Bruce, 
L. J., that they ought not to be delivered to 
him without the mortgagees' consent. Per 
Turner, L. J., semble, that they should be deli- 
vered to him, on his giving security for their 
safe custody and production. — Jenner v. Morris, 
Law Rep. 1 Ch. 608. 
Ses GoNTRAOT, 4; Bskd, 2; Frbioht, 4; 
Maeshalukg or Assets, 8. 
Neguoencb. — Ses Doo, Master and Sertant, 
1-8 ; Ship, 1. 
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REVIEWS. 



Parliambntart Government in England, — 
Its Origin, Development, and Practical 
Operation. By Alpheus Todd.* 
{From the Law Times.) 

Partly historical, partly legal, this work will 
claim a place in the general as well as in the 
professional library. It is not a book of prac- 
tice ; it will not be often referred to for the 
ordinary business of the office, but it is one of 
those treatises upon matters so intimately 
connected with the law — forming its founda- 
tions, in fact — which every lawyer who desires 
to master the science of his profession, to trace 
its history, and understand the meaning of 
many things which occur in his daily experi- 
ence, and of which the form remains while the 
spirit has fled, will peruse with the profoundest 
interest and with no small amount of profit 

The first chapter is a masterly sketch of 
Parliamentary Government as it exists in 
England, followed by an historical introduc- 
tion, in which the author traces its growth 
from the first dawnings of it down to the time 
of the Revolution of 1688, when the principle 
of ministerial responsibility was firmly estab- 
lished, William III. being the first really con- 
stitutional monarch. Thence to the Reforms 
BiU Mr. Todd follows its fortunes, pointing 
out the effects of that great measure, by wh^ 
the real power was transferred from the Aris- 
tocracy to the middle class, as now it is about 
to be transferred from the middle class to the 
working class. The second part of this his- 
torical review is devoted to a sketch of the 
Constitutional annals of the successive admin- 
istrations in England from 1782 to 1866, giving 
a brief account of the circumstances attending 
their appointment, resignation or dismissal, 
with notices of the various Constitutional 
questions, and illustrations of ministerial 
duty or responsibility which arose within that 
period. 

The history concluded, Mr. Todd proceeds 
to an analysis of the elements out of which 
Parliamentary Government is constructed. 
First of these is the Sovereign, whose precise 
position and office in the machinery of 
the State is far more subtle and difficult to 
understand than is supposed by persons who 
have given but little thought to the subject 
Between those who still cherish the notion 
that there is a divinity that doth hedge a king, 
and those who look upon the Sovereign as a 
mere ornament of the State, are the more ra- 
tional and better informed, who know that the 
Sovereign has important functions still, which, 
thougii they do not directl} control the Gov- 
ernment, exercise a great indirect influence 
over the course of legislation, as described by 
Mr. Bagehoi in his very able essay on the 

* \Vf hnvf Hlrradj rvcdved tbi« THhiabla work, but the 
foHowinK critique Khewe tbiit onr enconluiiu Bpon it ere 
Dvt givHtrr tban those which it hes receiTed fix>iii the 
Kighsh pr«r«s. 



British Constitution contributed to the Fort' 
nightly JReview, But nowhere have the rights 
and duties of the Sovereign, and the connection 
between the Royal prerogative and Parliament, 
been so minutely traced and clearly exhibited 
as in the volume before us. This is not law, 
it is true, but it is so nearly allied to law that 
the lawyer who desires to know something 
more than ito technicalities will welcome an 
instructor who will teach him so much that 
is useful to know in so pleasant a manner. 
There is but one fault : Mr. Todd is a Canadian 
lawyer, and the work was, we believe, written 
in ( }anada. He daily witnesses there democ- 
racy in practice, and he is not far from its 
operation on a wider scale in the United States. 
His experience has taught him to look upon 
democracy with intense dislike and dread, and 
in his great anxietj that England should profit 
by the example, and shun the hideous despot- 
ism into which the colonies have lapsed, f he 
continually interrupts his proper narrative 
with warnings, which, however valuable in 
themselves, are out of place in such a work, 
and savour too much of the leading article. 
He should have been content with an unim- 
passioned statement of facts, leaving inferences 
to the common sense of his readers. J With 
this exception the volume is one worthy of 
all praise, and if in the next edition Mr. Todd 
will blot out whatever is merely ephemeral, 
he will have given to historical and philosophi- 
cal literature a book which the world will not 
willingly let die. We shall look with interest 
for the appearance of the second volume. 

t It may fairly be qnestlonAd whether, pnetieally, the 
democratio elemttnt ia ao full of life in thia eountry aa It ia 
even in England. This may be rather a BtarUlng obeerva- 
tioD. but under whateireumstaaoea, jadglngfroin the hlatoiy 
of the paat fow montha, could the Britiah ParUamt nt have 
pasaed a measure ao much the reverae of demoeratie a« oar 
late Hnnicipal Act We preaome that our eontemporary by 
the use of the word ** Colonies " (which are iaid to haTe lapaed 
into a "hldeouB deepoilam") rafera to the United Statea; if 
00, true enough, otherwiae, elmply abaard. 

X We muat in a great meaanre disagree with our eotem- 
porary ; not merely because we, aa Canaolana (at one with 
the English nation as to the strength and beauty of a ooaatt- 
tutlonal monarchy) agree with the sentiments of the author, 
but becaum the flews of any one having the acknowledged 
ability of Mr. Todd, are espedally entitled to weight, and 
are of great value in thomselres, from the study which he 
haa given to this particular branch of his subject— one which, 
we think, fkll legitimately witliin the scope of the work. 



APPOINTMENTS TO OFFICE. 

CLERK OF THE CROWN IN CHANCERY. 
EDWARD JOSEPH LANGEVIN, Esquire, to be Clerk of 
the Crown in Chancery, in and Ibr the Dominion of Canada. 
(Oaaetted July 13, 1867.) 

CORONERS. 

JOHN D&VEKPORT ANDREWS, af Lt:tle Bilton, Ett- 

quire, H D., to be an Associate Coronor for the 0>unty of 

Victoria, in the ProTrnce of Outaria (aaaetted July 13, 

1867.) 

TO COftRESPONDENTS. 

'■ St. LAWKK^cce " crowded out, will appear next month. 
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THE MARRIAGE LAWS. 
There is a case now standing for judgment 
in the Court of Chancery, which discloses the 
necessity for a thorough revision and amend- 
ment of our Marriage Laws. 

s 

An action for alimony was brought by the 
wife against the husband, on the ground of 
desertion, and the defence set up was that the 
alleged marriage of the parties was celebrated 
by the Roman Catholic Bishop of Toronto, 
without the publication of banns or the pro- 
curement of a license from the Governor, under 
the statute, and that such marriage was cele- 
brated privately in the Bishop's house, without 
any witness being, present, and after canonical 
hours. The aid of the English statute, known 
as Lord Hardwicke's Act, was i^so invoked, 
whereby ii is provided that marriages celebrated 
without banns or license, shall be deemed elan- 
destine, and shall be null^ and void to all 
intenU and purpaei whaUoever. 

The phuntifif sought to avoid this defence 
by setting up that these acts did not apply to 
Roman Catholics (both parties being such in 
this case, and resident within the diocese of 
the Bishop who officiated at the marriage 
ceremony) ; that marriage was accounted a 
sacrament by the Roman Chur6h, and as such, 
being a part of their religion, it was preserved 
to them intact by the stipulations made upon 
the capitulation of Canada^' and that it was 
open to that church to regulate the celebra- 
tion of marriage by their own ecclesiastical 
rules — and at all events, if the aforesaid 



statutes did apply, then the marriage was 
at most only irregular, but not null and void. 

It is evident that here are very important 
questions as to the privileges of our Roman 
Catholic fellow subjects, and as to the status 
of many of those who are not Roman Catholics, 
upon which no shadow of doubt should be 
allowed any longer to rest. It should be one 
of the first objects of the Confederate Parlia- 
ment, to declare the law authoritatively upon 
these points. On the one hand, privileges 
are claimed for the Roman Catholics which 
exceed those granted to any other religious 
body ; on the other hand, if they are on the 
same footing as other churches, it would 
appear that a deviation from the requirements 
of Lord Hardwicke's Act, operating as a total 
annulment of the marriage tie, would produce 
consequences, especially as to the issue of 
such marriages, frightful to contemplate. 

As regards the marriage in question, the 
matters presented fbr adjudication are, as the 
Chancellor remarked, whether the marriage of 
Roman Catholics by their own Bishop is regu- 
lated by our statute, or by the French law 
applicable to the subject which obtained at 
the time of the cession of Canada^ or whether, 
ese^^)t from both, the Rqman Catholics are 
in this respect a law unto themselves. 

It is our object, in a few papers, to discuss 
some of the points which present themselves 
in this case, in order that the necessity for 
legislative interference may be the more mani- 
fest, and that the beat mode of applying a 
remedy may be elicited. 

And, first, there would seem to be but little 
doubt that Lord Hardwicke's Act is in force 
in Upper Canada. Under English law, mar- 
riage is a civil contract, involving civil rights 
and liabilities, and the very first act of the 
Local Legislature of Upper Canada, when 
called into existence, was to pass an act adopt- 
ing English law m regard to ^*all matters of 
controversy relative to property and civil 
righu:' P. S. 82 Geo. IIL cap. 1, sec 8. 
See Con. SUts. U. C. cap. 9, sea 1. The 
marriage law, then in force in England, and by 
such act introduced into Upper Canada^ was 
26 Geo. If. cap. 88 (Lord Hardwicke's Act). 
This position appears to have been at first 
doubted by the late Chief Justice Robinson, in 
Reg, V. SecltBr, 14 U. €. Q. B. 604, and Beg. v. 
Bell, 16 U. C. Q. B. 290 ; but subsequently he 
announces the deliberate opinion of the court 
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in Beg, t. Boblin, 31 U. 0. Q. B. 852, in the 
following language: — 

" We coneider that our adoption of 82 Geo. Ill- 
cap. 1, of the law of England * » * included 
the law generally which related to marriige. 
The statute 26 Geo. II. cap. 88, beiog in force in 
England when our statute 82 Geo. III. cap. 1 was 
passed, was adopted as well as other statutes, so 
far as it consisted with our ciyil institutions, being 
part of the law of England at that time relating to 
civil righU : that is, to the civil rights which an 
inhabitant of Upper Canada may claim as a 
husband or wife, or as lawful issue of a marriage 
alleged to have been solemnized in Upper Canada. 

" The Legislature of Upper Canada have so 
regarded this matter, as appears by the statute 
88 Geo. III. cap. 6, sees. 1, 8 and 6; 88 Geo. III. 
cap. 4, sec. 4; and 11 Geo. lY. cap. 86, in which 
they have recognized the English Marriage Act, 
in effect though not in express terms, as having 
the force of law here in a general sense, and oon< 
trolling the manner in which marriage is to be 
solemnized. 

"We find nothing in the ordinances of the 
Governor and Council of the province of Quebec 
nor anything in the British Statutes, 14 Geo. III. 
cap. 83, or 81 Geo. III. cap. 81, or in any other 
British Statute passed between the 26 Geo. II. 
cap. 88, and the time of our adopting the law of 
England, which can affect us in this mattev, nor 
anything In any British or Imperial act 'passed 
aince, which either extends to the Colonies gene- 
rally or to Canada m particqlar." 

Besides the ProTincial Statutes above oited 
^y the Chief Justice, reference may also be 
made to 2 Geo. IV. cap. 11, sec 1, which con- 
tains express mention and recognition of the 
English Marriage Act m in foroe in Upper 
Canada. The only case reported subsequent 
to Reg, T. BobUrkf in which the marriage laws 
were considered, is that otJSbdgiTis y. MeNeillf 
9 Grant, 805, wherein Esten, Y. C, takes 
the same view of the Uw and substantially 
follows the previous case. 

Both Qourts agree in this, that while Lord 
Hardwicke^s Act is generally in force, yet the 
11th sectfeiMa uot to be considered as part of 
the law of this Province. That section avoids 
the marriages of minors without the consent 
of their parents and g^ardians first had, and 
the 12th section provides that if the parents 
and guardians are of unsound mind, or beyond 
the seas, or shall unreasonably withhold con- 
sent, an application may be made to the 
Lord Chancellor who has power to order such 
marriage without such consent. And our 



courts hold that as it would woipk great hard- 
ship to have the 11th clause in force without 
the 12th or any other provision as a substitute 
for it, therefore it is to be taken that in this 
Province the marriages of minors without the 
consent of their parents or guardians, are not 
to be accounted invalid, but ^mply irregular, 
illegal, and in breach of the usual bond-coo . 
dition that no impediment exists. 



QUIETING TITLES. 

We give hereafter the recent orders under 
sec 52 of the Act for Quieting Titles. The 
former orders are rescinded. It will be seen 
that the chief feature under the new orders is 
the giving of jurisdiction to the local Masters, 
subject to the supervision of an inspector ia 
Toronto, so as to enable country practitioners 
in contested cases, or where vwa voce testi- 
mony has to be given, to attend personally 
and avoid the necessity of employing counsel 
in Toronto, or of sending their witnesses for 
examination. ' 

In consulting the interests of those -at a 
distance from Toronto, by giving jurisdiction 
to local Masters, it 8e«ns to have been felt 
that some supervision was advisable by reason 
of the important consequences attending the 
decision of the referee and the certificate of 
title under section ao of the Act When, 
therefore, a local Master is named as referee, 
one of the Toronto referees is to act as inspec- 
tor, with whom the local Master may, under 
order 7, oorrespond for advice and assistance; 
and by order 4, the petitioner must, when he 
selects a local Master as referee^ endorse on 
his petition the name of either Mr. Turner 
or Mr* Leith as inspector, as he may think 
proper* 

There may be cases depending on no dis- 
puted questions of fact, but solely on difficult 
questions of law, or cases in which, from the 
large amount involved, it may be thought 
expedient by an applicant to have the assist- 
ance of counsel in Toronto, and that the case 
should be heard before a Toronto referee 
without the intervention of a local Master, 
and power is given by order 8 to refer the case 
at once to either of the referees. Where 
also a case is referred directly to a Toronto 
referee, some delay may be avoided which 
might attend a reference to a local Master, and 
consequent communications between him and 
the inspector for advice, or on non-approval of 



September, 1867.] 



LAW JOURNAL. 



[Vol. nr., N. 8.-227 



QuiJiTfHG Titles — Judokbhts. 



decision or otherwise. Oxv reference to a 
Toronto referee, or indeed to any referee, he 
may correspond with the petitioner or his 
solicitor as to defects, and supplying of prooi^ 
&c On the other hand the advantage of % 
local Master being selected as referee may out- 
weigh all other considerations, where witnesses 
whose evidence has to be taken viva vooe^ 
reside at a distance from Toronto. 

It is to be observed, that in an uaoontaiied 
case the referee under order 11 is to deal with 
it himself, without the necessity of hearing 
either counsel or solicitor, with whom, haw- 
ever, he may, under order 12, correspond as 
to proofs required or as to defects in the proe£ 

We imagine that in cases where a widely 
spread and yet groundless suspicion exists, as 
to the validity of a title, or where it depends 
on or a testimony of witnesses who may die or 
go abroad, or where the title is so complicated 
as to involve much expense on each dealing 
with the property, the Act may be resorted to 
with great advantage, as also in cases where a 
sale is to take pUce in lots, or the party in 
possession is desirous of establishing his title 
as against an adverse claimant, whose claim 
has an appearance of right, which considera- 
bly reduces the value of the property to the 
true owner, and when there is no mode of 
barring such adverse claimant 

We should probably have enlarged our 
observations, but that we understand, Mr. 
Turner, one of the inspectors and referees, 
will, in the course of two or three days, 
publish a short treatise on the Act and the 
practice under it ; we therefore mer^y give 
the following brief remarks and suggestions to 
those who may apply under the Act :— 

1. Consider carefully the title and the proof 
of it, and if it be defective do not apply — see 
sees. 6 & 82 <fe 48 of the Act. 

2. In the petition, a form of which is given 
iii the Act, state accurately the estate or 
interest claimed, and endorse thereon the 
referee selected, and if a local master and not 
a Toronto referee be selected, then endorse 
the name of a Toronto referee who is to act 
as inspector, (see order 8) and sepd the peti- 
tion to htm to be entered (see order 0) with 
his fee of 18— (see order 28). 

8. After entry with the inspector, deliver to 
the registrar, who, if the application is under 
sec 2 of the Act, will attend a judge for 
directions. The certificate to file with the 



County Registrar will be given by the registrar 
of the oourt^ and the petition then be returned 
to the petitioner — see order 8. 

4u Deliver all deeds, proofs and matters 
required by sec. G, 6 ft 8, and order 10, to 
the referee (see order 9), — as to proo^ see ord» 
9 4k 10. 

The case is then in the hands of the referee 
for adjudication, and he will proceed accord- 
ing as he finds the title perfect or defective in 
an uncontested ease, or hear the parties or 
take evidenoe in contested cases. 

Alexander Leith, Esq., Barrister-at-law, has 
been appointed the second Inspector and Ref- 
eree under the new orders. His well known 
ability and thorough knowledge of real proper- 
ty law will render him a most efficient officer, 
and his appointment will, we doubt not, be 
favorably received by the profession. 



JUDGMKNTS— EASTER TERM, 1857. 



QUEEN' B BENCH. 

Present : Daapui, C. J. ; HAaASTT, J. ; and 
MeBsi90v, J. 

[SMtoi^taj, s^ 6th, iser.] 

IWuer V. Gramd Thmk RaHwBy Cfompamff, — 
Rule al)folate for new trial withGFat oosta. 

.Or em v. Levm. — Rule discharged. 

Lodge v. Thomp^n. — Rale absolute to enter 
nonsait nnless plalDtiff ooDsent to take a rnle 
for a new trial on payment of costs within one 
month. 

Clarke T» MeOuUough, — Rale dtseharged, leave 
to appeal granted. 

Oilpin V. Boydt Canadimnt Bank,^tiuU abeo- 
lute fer a new trial without eosta. 

CHbbt V. GilderMleev0,—B,uU disoliarged. 

Megma v. Towuhip of EamilUm* — Judgment 
arrested. 

Farrell v. jPorrfU.— Special ease. Poetea to 
plaintiff. Leave to appeal granted. 

Hatch {Thittee) v. ParA;«r.— New trial. Costs 
to abide the event. 

Earr v. Canada L\f€ Atturanee Co.— Rale to 
set aside^nonsoit discharged. 

Jacobs V Ctorik«.^Rule to enter aoftSiiit dis- 
charged. 

Jacobs V. (7Zarl;e.— New trial on payment of 
costs. 

Creighton v. Frttz, et a/.— Rale absolute as to 
Lewis Frets, discharged as to Allan Frets. 

McDonald v. MeOiUii.^'S9m trial without 
oosts. 

Commercial Bank v. J3afrit.— Jndgment for 
defendant on demarrer. (Morrieonf J. dissent- 
ing.) 

FitzgHbhon of the Gty of Toronto, --'Sot soft- 
cient material before the court 
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IN CHANCERY.— ORDERS OF COURT. 
August 81, 1867. 

1. Under the Act for Quieting Titles to Real 
Estate in Upper Canada the petition for an 
investigation of title is not to include two or 
more properties dependent on separate and 
distinct titles ; but may include any number 
of lots or parcels belonging to the same person 
and dependent on one and the same chain of 
title. 

2. Where an application is made under the 
2nd section of the Act, the Registrar is to 
attend one of the Judges with the petition for 
directions, before the same is referred for 
investigation. 

3. A petition under the Act may, at the 
option of the Petitioner, be referred to any of 
the OflScers of the Court at Toronto, or to any 
Conveyancing Counsel, who may from time to 
time be designated by the Court for the pur- 
pose ; or to any of the following local Masters, 
viz., the Masters at Barrie, Belleville, Brant- 
ford, Brockville, Cobourg, Cornwall, Goderich, 
Guelph, Hamilton, Kingston, Lindsay, London, 
Owen Sound, Peterborough, Sandwich, Samia, 
Simcoe, Stratford, St Catharines, Whitby, and 
Woodstock; or to any other of the local 
Masters who shall hereafter be designated. 

4. To facilitate the proceedings in cases re- 
ferred to the local Masters, two Inspectors of 
Titles will be named by the Court^ for the 
purposes, and with the powers, mentioned in, 
and provided for by the 26th and 26th sections 
of the said Act ; and on the petition are to be 
endorsed the names of one of the Inspectors, 
and of the local Master, thus : " To be referred 
to the Master at and to Mr. In- 
spector of Titles." 

5. Petitions filed unindorsed with the name 
of a Referee are to be referred to the Referees 
in Toronto in rotation, or otherwise as the 
Court from time to time directe; but a Petition 
indorsed with the name of any Referee is to 
be referred to him accordingly, unless the 
Court otherwise directs. 

6. Where the Petitioner desires the refer- 
ence to a local Master, the Petition is to be 
entered with the Inspector of Titles before 
being filed with the Registrar as required by 
the Statute, and the Inspector is to note there- 
on the day of entering the same, adding to 
such note his own initials, and is thereupon 
to driver the Petition to the Solicitor, or, if 
duly stkmp^ to the Registrar, to be filed. 

7. The local Master shall be entitled to con- 
fer or correspond from time to time with the 
Inspector of Titles, for advice and assistance 
on questions of practice or evidence, or other 
questions arising under the Act or under these 
OrdiJrs. 

8. TheRe^trar is to deliver to the party 
filing a Petition under the Act, a certificate of 
the filing thereof, for registration in the proper 
County; and thereupon the Petition is forth- 
with to l>e referred, and delivered or posted 



by the Registrar, to the Referee named for 
that purpose. 

9. The particulars necessary under the 5th 
section of the Act to support the Petition are 
to be delivered or sent by the Petitioner or his 
Solicitor to the Referee, and are to be forth- 
with examined and considered by him. 

10. In every case of an investi^tion of the 
title to property under the said Act, the 
petitioner is to shew, by affidavit or otherwise, 
whether possession has always accompanied 
the title under which he claims the property, 
or how otherwise, or is to show some sufficient 
reason for dispensing with such proof either 
wholly or in part 

11. Where there is no contest, the atten- 
dance of the Petitioner, of of any Solicitor on 
his behalf^ is not to be required on the ex- 
amination of the title, except where, for any 
special reason, the Referee directs such attend- 
ance. 

12. If, on such examination as aforesaid, the 
Referee finds the proof of title defective, be is 
to deliver or mail to the Petitioner, or to his 
Solicitor or Agent, a memorandum of such 
finding, stating shortly therein what the de- 
fects are. 

13. When the Referee finds that a good title 
is shown, he is to prepare the necessary adver- 
tisement and the same is to be published in 
the Official Gazette and in any other news- 
paper or newspapers in which the Referee 
thinks it proper to have the same inserted ; 
and a copy of the advertisement is also to be 
put up on the door of the Court House of the 
County where the land lies, and in some con- 
spicuous place in the Post Office which is si- 
tuate nearest to the property the title of which 
is under investigation ; and the Referee is to 
endorse on the advertisement so prepared by 
him the name or names of the newspaper or 
newspapers in which the same is to be publish- 
ed, and the number of insertions to be given 
therein respectively, and the period (not less 
than four weeks) for which the notice is to be 
continued at the Court House and Post Office 
respectively. 

14. Any notice of the application to be serv-* 
ed or mailed under the 14th section of the Act, 
is to be prepared by the Referee ; and direc- 
tions are in like manner to be given by him as 
to the persons to be served with such notice, 
and as to the mode of serving the same. 

15. The Inspectors and Toronto Referees 
are firom time to time to confer with one of the 
Judges in respect of matters before such In- 
spectors and Toronto Referees, as there shall 
be occasion. 

16. When* any person has shown himself^ 
in the opinion of a local Master, to be entitled 
to a Certificate or Conveyance under the Act, 
and has published and given all the notices 
required, the Master is to write at the^foot of 
the petition, and sign, a memorandum to the 
effect following : ** I am of opinion that the 
Petitioner is entitled to a certificate of Title 
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(or conveyance) as prayed'* (or subject to the 
following incumbrances, kc^ as the ease may 
he) ; and is to transmit the Petition (if by 
mail, the postage being prepaid), with the 
deeds; evidence, and other papers before him 
in reference thereto, to the Inspector of Titles 
with whom the Petition was entered ; and the 
Inspector is to examine the same carefully, 
and should he find any defect in the evidence 
of title, or in the proceedings, he is, by corres- 
pondence or otherwise, to point the same out 
to the Petitioner, or his Solicitor, or to the 
Master, as the case may be, in order that the 
defect may be remedied before a Judge is 
attended with the Petition and papers for ap- 
proval. 

17. When the Inspector, or other Referee 
(not being a local Master), finds that the Pe- 
titioner has shown himself entitled to a Certifi- 
cate of Title, or a Conveyance under the Act, 
and has published and has given all the notices 
required, the Inspector, or Referee (not being 
a local Master), is to prepare the Certificate of 
Title, or Conveyance, and is to engross the 
same in duplicate, one on parchment and one 
on paper; and is to sign the same respectively 
at the foot or in the margin thereof; and is to 
attend one of the Judges therewith, and with 
the deeds, evidence, and other papers before 
him in reference thereto ; and on the Certifi- 
cate or Conveyance being signed by the Judge, 
the Inspector or other Referee aforesaid, as the 
case may be, is to transmit or deliver the same 
to the Registrar, to be signed and registered 
by him ; and the Registrar is to deliver or 
transmit the same, when so signed and regis- 
tered, to the Petitioner, his Solicitor, or Agent, 
for Registration in the proper County. 

18. When a Certificate of Title or Convey- 
ance under the Act has been granted, the 
Inspector or Referee may, without further 
order, deliver^ on demand, to the party entitled 
thereto, or his Solicitor, all deeds and other 
evidences given, in the matter of the title ; and 
is to take his receipt therefor. 

1 9. Each of the Inspectors and other Toronto 
Referees is to keep a book, and to preserve 
therein a copy of all his letters under these 
Orders, and is to prepare monthly, for the 
information of the Profession, a memorandum 
of points of practice decided in matters under 
the Act 

20. The fees of Solicitors and Counsel, and 
the fees payable by stamps, for proceedings 
under the said Act^ are respectively, to be the 
same as for like proceedings in other cases. 

21. The Referee is, in lieu of all other fees, 
to be entitled to a fee of fifty cents for every 
deed in the chain of title, other than satisfied 
mortgages ; and Referees who prepare the 
Certificate or Conveyance, are to have a fee of 
$4 for drawing and engrossing the same in 
duplicate. Besides these fees, the Referee is 
to have the same fees in respect of proceedings 
occasioned by any defects in the proof of title, 
which shall be mentioned in the Referee's 
memorandum referred to in the 11th of these 



Orders, as are payable to the Master in respect 
of similar proceedings in suite. No further 
or other fee is to be payable to the Referee in 
respect of any of the proceedings by or before 
him under the said Act in an uncontested case.* 

22; In » contested case, the Referee is, in 
addition, to be entitled, in respect of the pro- 
ceedings occasioned by the contest^ to the same 
fees therefor as are payable to him for the like 
proceedings in suits. 

28. The fee of the Inspector of TiUes on 
entering the Petition with him is $8, and no 
further fee is to be paid him for correspondence, 
examination of the title, drawing and engros- 
sing certificate or conveyance, or for any other 
matter or thing done under the petition. 

24. The Applicant or his Solicitor is to pay, 
or prepay, as the case may be, all postages and 
other expenses of transmitting letters or papers. 

25. Petitions under the 85th Section of the 
Act are to be filed and proceeded with in the 
same manner (as nearly as may be) as petitions 
for an indefeasible titie ; and the fees of Offi- 
cers, Solicitors, and Counsel, are to be the 
same as in respect of the like •proceedings in 
suits. 

20. The orders of the 19th of September, 
1865, are hereby rescinded. 

P. M. Vankouohn^t, C. 
J. G. Spraoob V. C. 
0. MOWAT, V. 0. 

SELECTIONS. 



SEALS. 

The preparation of an argument in regard 
to an instrument, which, it was contended, was 
not a deed, because the seal was made by an 
impression upon the paper i»ithout any wax 
or similar substonoe, has led the writer into 
an investigation in reference to the origin and 
history of seals as a mode authenticating 
documente, which may interest the readers of 
the American Lavf Meview.* 

Some high authorities seem to sustain the 
position tluit such an impreission alone is not 
sufficient; butacarelul examination of their 
language shows, that it was sometimes used, 
not so much with reference to the substance 
upon which the impression was made as to 
some other element, of the act, while in other 
cases it may be suspected that subsequent 
writers have been misled by disregrding this 
distinction. 

Chancellor Kent (4 Comm. 452, 9th ed.) 
says, '^ The common law mtended by a seal 
an impression upon wax or wafer, or some 
other tenacious substance capable of beii^ 
impressed." This language does not literally 
exclude the idea of an impression on the paper 
alone ; but his decision in Warren y. Lyneh^ 
6 Johns. 289, although not decisive, tends to 

. ^Thtt following psgw are, howvrar. nthsr * coiio thuiui 
•■Bay,~not m> much an attempt ac an txhanitlTe dlseuMloii 
of tha lu^aet ai a ooHoeUon of matariala for that pwpoM. 
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that construction. He cites Go. Inst 169; 
Perkins, § 134; Bro. Tit Fatis, 17, 80; 
Lightfoot S Butler's C(ue, 2 Leon. 21. The 
distinguishing element of mj Lord Coke's 
definition (3 Lost 169) is the making an ««»-' 
preMian as a symbol of authentication. ^ The 
deed, charter, or writing,*' he says, **ifaust be 
sealed ; that is, hdK>e some tmp>re89i&n upon the 
wax, for sigillum est oera imprema^ quia cera, 
sine impressione, non est sigillum. 

And in none of these authoritiei is it decid- 
ed that a seal can legally be impressed upon 
only one material. In Perkins, § 184 Bro. 
Fatis, 17, 80, and Ligh^oofs Case, 2 Leon. 
31, the subject considered was the use of one 
or more seals ; and the point decided or stated 
is, that it is a suflScient sealing if sereral par- 
lies make their respeetire in^essions with 
one seal or on one piece of wax, clearly imply- 
ing, not only that the subject o( impressions, 
and not materials^ was that before uie court, 
but that the substantial element of sealing 
was considered to be ih» ^sigillum prints or 
impression. 

And it is believed, that, upon a careful 
examination of the adjudg;ed cases, ctfuse will 
be found to agree with President Peddleton in 
■Jones V. Longwoody 1 Wash. (Va.) 42, where 
he said, *'Nor is there any adjudg^ case 
recollected which determines that a seal must 
be necessarily something impressed on wax," 
rather than with Chancellor Kent {poioe tanti 
ffiri) ; and to accept the proposition, that the 
impression of a seal on the paper of a deed 
alone, without any wax, wafer, gum, paste, 
mucilage, gluten, or other naper, is a good, 
legal, and sufficient seal by the common law. 
It has been so held by the supreme court of 
New Hampshire in Carter ▼. Burleff, 9 N.H. 
558, and Allen t. Sulliean B, R Co. 82 N.H. 
446. In the former case (1888X Parker, C. J., 
said; ^* In this cate, the protest is by ik notary, 
under what purports to be an official seal It 
is not a mere scrawl, but a distinct impression 
upon the paper of the protest, showing the 
character of the notarial seal. Nothing would 
have been added to its character by wafer or 
wax ; and, as this is not an uncommon mode 
of affixing official seals^ W6 are of opmion that 
it is sufficient It is to be presumed, flrom the 
proiuotion of the instrument itself, that it 
was duly affixed, according to the laws of 
PieoBsylTania, until there is something to 
impeach it :" In the latter (1865), the subject 
was diseassed with much learning by Bell, J., 
and the same decision made in regud to Uie 
impression of a seal of a ralhroad corporation 
on the paper of aa instrument issued by them 
as a bond The learned judge remarked: 
^It seems to tt% then, that there is nothing 
neoessary to eonstitiite a seal but some ma- 
terial of a suitable diaracter to recdye an 
impression, and an impression bearing the 
character of a seal np«n it" 

Without flttcumuiating quotations from 
authorities accessible to our readers, it may be 
added that simikr dedsioiis luvre been made 



by the chancellor of New Jersey in Oorrigan 
Y. Trenton Delaware Falls Co, 1 Halst Ch. 
53 ; by the supreme court of Yermont in 
Beardsley r. Knight, 4 Yt 471, 479, and 
Banho/Manehester v. Solson, IS Yt 834; by 
Mr. Justice McLean, In the circuit court of the 
United States, in FolleU t. Bose, 3 McLean, 
882, 885 ; by the supreme court of the United 
SUtes in FuUmy. BoherU, 13 How. 472 ; and 
even in New Tork (where it has been other- 
wise held in eases apparently not much con- 
sidered), in the case of Curtis v. Leavitt, 
Roserelt, J., of the supreme court of that 
State, 17 Barb. 809, 818, and Comstock, J., 
of the court of appeals, 15 N.Y. Rep. 90, con- 
sidered such a seal good at common law. So 
also did the superior court of the city of New 
Tork in Boss r. Bedell, 4 Deur, 462. 

In Great Britain, it has been so held by the 
High Court of Chancery in Sprange t. Bar- 
nard, 2 Bro. C.C. 586 (1789), where a wife 
having power to dispose of certain property 
by her will, "by Mr signed, sealed,^^ &c., 
made two testamentary papers, one on un- 
stamped paper and only signed, the other 
on stamped paper ; yis., paper on which the 
stamp was impressed in the manner now under 
Qonsideration, and ** fixed the two papers 
together with a wafer:" and the court (Sir 
Richard Pepper Arden)* said, "I think the 
stamp equiralent to a seal, without honing 
recourse to the w^fetyi which annexed the 
stamped paper to the form^er." 

And in the Queen^s Bench, in Regina y. 
St. Paul, 7 Q.B. (Ad. k El. N.S.) 282 (1845), 
where the seal was made by impressing two 
marks in ink merely by means of wooden 
blocks, " the court thought it unnecessary to 
hear any argument^* in favor of this as a valid 
seal (p. 235). And (per Lord Denman, C.J. ) 
said, *'We do not wish to encourage the 
slightest doubt on this last point" 

So far as the Massachusetts cases are con- 
cerned, the exact point has never been decided. 

In Commonwealth v. Griffith, 2 Pick. 11 
(1823), Parker, C.J., merely says (p. IS), 
** We do not decide whether a scrawl is a seal, 
though probably it would not be so considered 
in this State ;" but Merrick said, arguendo, 
*' Frequently impressions are made only on 
the paper itself;^' and Wilde, J., remarked, 
*^ In the district court in Maine, a stamp on 
the paper has been held to be a seal" (p. 13). 

In Bradford v. Bandall, 5 Pick. 495 (1827), 
Morton, J., by implication, expresses the 
opinion, that an impression upon paper is 
sufficient ; for, he says, *' A seal is an impres- 
sion upon wax or wafer or other tenacious 
substance. The impression may as well be 
made by annexing a piece of paper* as by 

•Lcyrd St Lwnirdi (SogdMi on Vvnms, mM «|/Va) attrt- 
ImtM this opInloB toLord Ktnyon ; Imi on Iht 4Ui of Jium, 
1788» lUnoA. wu spVOlBtAd GMbT Jurtle* of tka K.B^ «nd 

^rlkl]« thif oplnloB li glTWk undtr date of Mij 4, im 

t ItaUei M« QMd to tlili If IB tXbtt 
jMdtk filwlli« la tbt orlginil or not. 
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itamping some figure or device upon iV* And 
again, " So it will be sufScient if one acknow- 
l^ge an impresHon alreadj made to be his 
seal." 

In Ta^ier T. Bartlett, 6 Cosfa. 869 (1850), 
the seal objected to and held good ** was of 
paper vitth am, impretmn upon it^ apparently 
spread with gum on its under side and affixed 
to the deed by moistening the gum, without 
the addition cf any wafer or wax f and Wilde, 
J., doubtless bearing in mind the decision and 
rule which he cited in C^vMMnitealth t. 
Griffiih, 2 Pick. 11, skid delivering the opin- 
ion of the court, ** Anciently, a seal was 
defined to be an impression on wax ; but it 
has long been held that a seal by a wafer, or 
other tenacious substance upon which an im- 
pression is or may be made, is a valid seal ; 
and such is the seal objected to, «ipon which 
an impression not only may be, but was 
actually madsJ' 

Note here that ths iinprs$$ion which Wilde, 
J., declared made a. good seal was an impres- 
sion on paper, not the gum under it ; and 
cetainly an impression on the paper on which 
the deed is written, made at the time and as 
part of its execution, is as valid as one pre- 
viously made on another piece afllxed to it. 

The case of Bate$ v. Bo%tan <b New York 
Central R R. Go, 10 Allen, 261 (1866), 
decides only that ** the mere printing of a 
facsimile of the seal, at the same time and 
by the same agency as the printing of the 
certificates to be afterwards signed by the 
president and treasurer," while "as to the 
seal, nothing was left to be done by the officers 
of the corporation, who alone were authorized 
to affix \he corporate seal," was not a valid 
seal. We do not controvert the correctness 
of this decision ; but the court did not decide, 
ortindertake to decide, the point now raised, 
and left it fully open for matures consideration 
upon further argument and authority. 

These are all the cases known to us in the 
State of Massachusetts. 

There is also the high authority of Lord 
St Leonards, that sealing by an impression on 
paper is good at common law. Sugden on 
Powers (8th Lond. ed.) p. 282, c. 7, § 9. See 
also Matthews on Presumption, Ac., p. [86] 
39. 

It seems to us, moreover, that a philological 
and historical examination of the question 
leads to the gratifying conclusion, tnat the 
common law, in this as in other matters, did 
not "stick in the bark" or wax, but recogniz- 
ed a substantial and intelligible principle and 
distinction ; viz., that the distinctive element 
of sealing is the solemn and formal authenti- 
cation of an instrument by the impression of 
some permanent symbol or token besides the 
signature, and has never selected or prescribed 
any single' material oQ which that symbol 
must be impressed. 

It may not be uninteresting, without at^ 
tempting to pursue the subject through all 
history, to recur to some of the most ancient 



illustrations of a similiar custom. Lord Coke 
and the writers of his age would hardly have 
rejected the authority of Job (xxxviii. 14), 
where we find the words, " It is turned as 
clay to the seal." 

Impressions of seals upon c3ay have been 
discovered, which are thought to be of great 
antiquity.* Mr. Layard, in his " Discoveries 
in the Ruins of Nineveh and Babylon" (Part 
I.), refers to such instances. 

"Other corroborative evidence," he says 
(p. 168), " as to the identity of the king who 
built the palace of Eouyunjik with Senna- 
cherib^ is scarcely less remarkable. In a 
diamber or passage in the south-west comer' 
of his edifice were found a large number of 
pieces of fine day, bearing the impressions of 
8eals,t which there is no doubt had been 
affixed, like modem official seals of wax, to 
documents written on leather, papjrrus, or 
parohment Such documents, with seals in 
clay still attached, have been discovered in 
Egypt, and specimens are preserved in the 
British Museum. The writings themselves 
had been consumed by the fire which destroy- 
ed the building, or had perished frouK decay. 
In the stamped day, however, may still be 
seen the holes for the string, or strips of skin, 
by which the seal was fastened : in some 
instances, the ashes of the string itself remain, ^ 
with the marks of tiie fingers and thumb." 

And again (p. 166 n.) : " Not to instance the 
day seals found attached to the rolls of papy- 
rus, containing letters written in the time of 
the Ptolemies and Romans, there are in the 
British Museum seals bearing the name of 
Shashank or Shishak (No. 6686), of Amasis 
II., of the twenty-sixth dynasty (No. 6684), 
and of NalVtarut or Nepherophis, of the twenty- 
ninth dynasty (No. 6686). Such seals were 
therefore affixed by the Egyptians to public 
documents j and it was in accordance with 
this prindple, common to the two monarchies, 
that the seal of the Egyptian king has been 
found in Assyria." 

So (p. 169,) " It would seem, that, a peace 
having been concluded between the Egyptians 
and one of the Assyrian monarchs, probably 
Sennacherib, the royal signets of the two 
kings, thus found together, were atta^ad to 
the treaty, which was deposited amongst the 
archives of the kingdom. Whilst the docu- 
ment itself written upon parchment or papy- 
rus, has completely perished, this singular 
proof of the alliance, if not actual meetfng, of 
the two monarchs, is still preserved amidst 
the remains of the State papers of the 
Assyrian Empire." 

The reader who has seen an English patent, 
with its pendent seal, or the cumbrous attach- 
ments of treaties, will be struck with this 

•Smith'* Diet, of the Bible, verbu CUy and Seal. 

tBeeembling the y^ ciifiavrpie (the nallng cArth) of 
tbeOioeks. 

^M. Botta alM> found at Kborsated the aahes of etring in 
lompa of day impreeied with a seU, without being aware o 
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evidence of the antiquity of the custom thus 
preserved; and the citations which follow 
fhmish evidence of its connection, by a chain 
of legal and political usage, with the present 
time. 

Sigillum is the original word now translated 
into seal, and the word used by ancient vrriters, 
among them Lord Coke, whose authority la 
often cited and relied upon in reference to this 
point 

Sigillum^ iignurn^ and signaeulum mean a 
mark, figure, or impression, on whatever 
material substance. Leverett*s Latin Lexicon 
defines ngillum^ the diminutive oingnum, as 
**a little image or figure," while ngnum is 
said to mean "a mark or sign," and, as a 
derivative or secondary meaning, " the impres- 
sion of a seal, seal." And, in the large Len- 
con Totius Latinitatis of Facciojatus and For- 
eellinus, the following definition is given : 
" De imagine, quss annulo signatorio in cera 
aliave materia imprimitur, obsignandis litteris, 
amphoris, scriniis," &c. • 

It does not seem necessary to inquire when 
traces of a custom of such early origin can 
first be found in the Middle Ages. The pen- 
dent seals already mentioned were thus used ; 
and in the Glossary of Du Cange (Didot's ed. 
1846, with additions by different hands, here 
referred to without distinction), we find it 
stated in reference to these: "Pensilium 
sigillorum, non nuperum sed perantiquum 
usum fuisse, licet colligere et iis qusd de Bullis 
observavimus, uhi plumbMs et aureas Bullas 
primitua, filo aut serico tabulis appensas, 
docuimus." " Sed," it is added, ** qulando 
eeera istiusmodi sigilla perinde literis appendi 
coeperint noh plane constat" ** Diibius hseret 
ipsemet Cangius." In one place he speaks of 
the twelfth century : in another he says they 
were used in France about the ninth or tenth; 
while it is stated that the use of seals of any 
kind was entirely unknown in England in the 
beginning of the eleventh century (verb. Sigil- 
Inm, p. 241). 

On the continent, gold, silver, and lead were 
used. Sometimes lead wa^used " loco eera,^^ 
or with wax, and wax with gold, **ut si 
aureum subriperetur remaneret alterum."* 

Du Gauge says, '* Certe bullas aureas Im- 
peratores Francicos et Germanicos non ap- 
pendisse constat, nisi iis tabulis, quss et majoris 
essent mementi et Privilegia Ecclesiarum con- 
tinerent, cum caetera aut plumheis, vel eereis 
munita conspiciantur."t 

But not only were golden, silver, and leaden 
seals used by continental monarchs, but as 
lately as the time of Henry the Eighth it ap- 
pears that an impression on gold was used to ' 
authenticate an English treaty:— 

'^PrsBterea in Ghartophylado Regis Chris- 
tianissimi asservatur Epistola Leolini Nort- 

*0?wrif "^ Jverb. Bulla, StgOlum. 

TomUa'a JaeoVs, Terl>. Ball ftod 8a«I. 
tTerb.BalU. 



wallisB Principis ad regem Phllippum VL 
scripta, qua recepisse se agnoscit ill i us literas, 
aureo sigillo sigiUatas, in quibus inita inter 
FranciaB Regnum et WallisB Principatum 
foedera continebantur. Denique Spelmannus 
scribit a se visam Bullam auream Francisci L 
Regis FrancisB, appensam foederi, quod cum 
Henrico VIIL Anglorum Rege pepigit in cujus 
anticsB circulo versus hicdescribitur : Pluriua 

SERVANTUR FOEDBRB CUNCTA FIDE. Id ipSUm 

de Bulla aurea Henrici istius pariter foederis 
Diplomati appensa testatur Peirescius in 
Adversoriis MSS., quanl se vidisse testatur in 
. Archivo Regio, et majoris esse fdrmas, ac pondo 
10, aureorum Hispanicorum, in qua efficta 
sunt regni Anglici insignia cum corona regia 
epanoclista et periscelide."* 

And, according to Matthew Paris, golden 
seals were used by '* Reges Angliffi." 

The very Bull from which the Sovereign of 
England derives the title of ** Defender of the 
Faith" is authenticated by a golden seal : — 

** At Spelmannus refert, Glementis VIL 
Regi AnglicB oontulit^ appensan esse Bullam 
auream." t 

Lead was in more common use for the papal 
bulls, so called from the bulla or seal append- 
ed. Du Gauge quotes the following from 
** Garmen de curia Romana," v. 986 : — 

" Non auro, non argento, sacra Bulla refalget^ 
Insignit chartas Plumbea forma sacras "^ 

The following quotation, given by him from 
an ancient chiu^r, ann, 1228, may indicate 
that wax was, if there was a distinction, less 
regarded than lead : — 

*' Si aliquis voluerit si^Wum plumheum Dom. 
Gomitis super aliquo contractu vef negotio 
roborando, fiat inde petenti copia, et det 8 sol. 
et nil ampliusab eo inde exigatur. Si t>ero 
voluerit cereum sigillum, det 12, den. tantum."§ 

He records /)ne instance (in 1229) of a stone 
seal, where the writer says, *'Tale sigillum 
quod habeo penes me, sigillum licet lapideum^ 
ubi est nomen meum impressum, prtesenti 
scrip to apposui."! 

And an instance is given by another author- 
ity where **a short blackhafted knife" was 
appended, used — fts we read the author — as 
and for the seal, not to make an impression. T 

According to some authorities, or Saxon 
ancestors, before the Norman Gonquest, some- 
times authenticated document with gold 
crosses or seals of lead, without wax, attached 
by a string. 

Madox says : — 

*^ In the Saxon times before the Reign of 
King Edward the Gofessour, the Usage in 
O'his Kingdom was (for aught I know) to Ra- 
tify their Gharters by Subsigning their Names 
with Holy Grosses. This was done both by 
the Parties and the Witnesses The manner of 

* lb , p. 802. t Ihi Cange, verb. BulU. p. 804. 

X Dq Oange, Bulla. 20i. { Ib.« 605. 

g Verb. Si4(11lniu, 240. % Tennoa de Ley, 16L 

••□aydn's Dirt, of Datea, -?erb. Seal. Cowel, Tt rb. Sigaum^ ' 
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doing it may not be Here specifyM. There are 
many instances thereof to be seen in the Mon- 
astioon Anglieanum Some in This Volume and 
many in Charters and Chartularies. This 
Usage is taken notice of by Ingulf; who has 
been so often cited by Others upon This Sub- 
ject that I need not trouble the Reader with a 
repetition of his words. And it is generally 
^ thought that K. Edward the Confessour First 
* brought into This Kingdom the way of affix- 
ing to Charters a Seal of Wax : That having 
been in Normandy at the Court of his Cousin 
the Duke of That Countrey he learned several 
Norman Usages and after his Return intro- 
duced Some of them in This Kingdom, parti- 
cularly This of Ratifying Charters by a Seal 
of Wax. Against Which opinion I have at 
present nothing of weight to oppose. A Learn- 
ed Lawyer (whom I mention with great res- 
pect) says *■ The .Sealing of Charters and Deeds 
is Much more Ancient than some out of Error 
have imagined. For the Charter of K. Edwyn 
Brother of K. Edgar bearing date A.D. 966, 
made of the Land called Feclea in the Isle of 
Ely was not only sealed with his own Seal 
(which appeareth in these words. Ego Edwin- 
va Ac, meum Donum propria Sigillo confir- 
mfivi) but also the Bishop of Winchester put 
to his Seal Fgo Elfwinus Winton, Ecdesus 
Di'oinua Speculator proprium Sigillum Jm- 
pressi. And the Charter of K. Offa whereby 
he gave the Peter-pence hath yet remain under 
Seal ' But let this matter be a little considered. 
It is true that the word Sigillum occurs in 
Latin Charters of the Times before the Con- 
quest. But il it be likewise true that the word 
Sigillum was in those Times often used in the 
Same sense with the word Signum (as Sir H, 
Spelman and others have observed): Then 
perhaps no great Stress can be laid upon the 
words of Subgisnation to K. Edwy^s Charter, 
This is not all. Surely the word Sigillum did 
not always Signify a Seal of wax. For instance. 
There is a Charter of this K. jEdwie dated 
A.D. 956, granting to the Monastery at Bath 
30 Manses, Ac. at Dyddanhame, Subsigned, 
Ego jEdwig Rex Anglorum indeelinahilit9r 
coneesn X, Ego Eadgar ejusdem Regi$ Frater 
celeriter eonaensi x, Ego Odo Archiepiacopua 
cum SignoSanetm Crueiaimpfeaaix Ego JElf- 
ainua Prceaul Sigillum agycd Crueia impreaaiX 
Ac. There is the same Subsignation in another 
Charter of This K. Edwie, So also a Charter 
of K. jEthelatan made to the Monks o^ Bath of 
Land in Priaetun and jEactun, dat A.D. 931, 
is Subsigned Ego JSthelatan Rex totiua Brit- 
annka Frm/atum Donationem cum Sigillo 
SanetcR^ Crueia confirmavi X Ac So a Char- 
ter of K. Edmund made to his Theigne Ethel- 
moth, dat. A.D. 941, is Subsigned, Ego Ead- 
mundua Rex Anglorum prcafatum Donationem 
cum Sigillo aancUBX confirmati. As to IL 
Offa's Charter pf the Peter-pence if it be meant 
that That yet remains under a Seal of Wax ; 
In case that Learned gentleman had informed 
us Where it might be seen It would perhaps 
appear to be either a great Rarity or a Coun- 



feit In effect I conceive it may be taken for 
granted that from the time of the Norman 
conquest, Seals came to be generally used in 
This Kingdom. Then Charters were Ratify' d 
or rendered authentique by affixing to them a 
Seal of Wax. Which Custom has been used 
in England ever since. But so, as that for a 

food while after the Conquest, the Usage of 
ubsigning with Crosses which was sometimes 
retained (in case the Charters which lead us 
to This supposition are Genuine). King W, 
the 1st Subsigns with the Cross : He Seals and 
uses the Cross too, and the Witnesses Cross. 
King W. the 2nd uses the Seal of the Cross, 
and the Witnesses make Crosses. William 
de Merley (ante A.D. 1119), used the Cross. 
King Senry the 1st, and Witnesses use the 
Cross. And K. Stephen uses the Cross. But 
I think the more Usual way in Those times 
was to affix a Seal. The Seals respectively 
were in Wax of several colours either Red, 
Green, or Yellow : And for shape commonly 
either Round or Oval ; But of Different Sizes. 
These of Ecclesiastical persons were, I think, 
usually Oblong or Oval; though not always 
so. The Seal was wont to be affixt to a Label 
of Parchment fastened to the Fold at the bot- 
tom of the Charter, Or else to a silk String 
(either White, Red, Gfreen, or Mixt, as it hap- 
ned) fastned in like manner to the Fold, Or 
else to a silver of Parchment cutt from the 
Bottom of the Charter and made pendulous.'"** 
According to another learned author, — 
"Before the Time of William the Conquer- 
or, .the Engliah did not seal with Wax, but 
they usually made a golden Cross oil thfe 
Parchment, and sometimes an Impression on 
a Piece of Lead, which hanged to the Grant 
with a string of Silk ; and this was held a suf- 
ficient Confirmation of the Grant it self with- 
out Signing, or any Witnesses. Ingulphua^ 
page 901, tells us. That Chirographorum eon- 
/eetionem Anglica/nam, qua antea uaque ad 
Edwardi Regie tempora Jidelium praaentium 
auhamption^ua cum crucibua aureia aliiaque 
aaeria aignaculia firma fuerunt ; Normanni 
eondemnantea Chirographa chartas voedbant 
cfe chartarumflrmitatea cum eerea impreaaione 
per uniuaeujuaque apeciale sigillum sub instil- 
latione trium aut quatuor teatium aatantium 
eonficere eonatituebant, 

"The Colour of the Wax with which tlie 
King's Grants were sealed, was usually green, 
to signify Rem in perpetuo vigore parmanau- 
ram, and the Impression in Lay-men's Seals 
was, a Man on Horseback with a Sword in his 
Hand, till the Tear 1218 : and then they began 
to engrave their Coat of Arms on their Seals ; 
only the Archibishops and Bishops by a De- 
cree of Cardinal Otto, who was Legate here 
in the Tear 1237, were to have Sigillium, puta 
nomen dignitatia officii, aue coUegii 4b etiam 
illorum proprium nomen, qui dignitatia ^el 
officii perpetui gaudent honore, inaeulftum 

* M«dox's Formalare AnKlloinam. DIm. XXIII. p. xxri. 
See aim Fortescne de Laodibas Lognm AngUe. nfuftrated 
with the notM of Mr. Selden, ohap. zzxIL p. 7 A b. 
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notia A eharacteribtii mcmifeatiB; $ieque sig- 
iUQm <tuthenticum hobeatury* . 

'*And because we are about sealing and 
signing of deeds, it shall not be much amiss 
here to show you for antiquity's sake the man- 
ner of signing and subscribmg deeds in oiir 
ancestors the Saxons' time, a fashion differing 
from that we use now, in this, that they to 
their deeds subscribed their names, (common- 
ly adding the sign of the cross) and in the end 
did set down a great number of witnesses, not 
using at that time any kind of seal ; and we 
at this day, for more surety, both subscribe 
our names, (though that is not Tery necessary) 
and put to our seals, and use the hlep of wit- 
nesses besides. 

** That the former fashion continued absolute 
until the time of the conquest by the Normans, 
whose manners by little and litUe at the length 
prevailed amongst us ; for the first sealed 
charter of En^and, is thought to be that of 
King Edward the Confessor to the abbey of 
Westminister, who being educated in Nor- 
mandy, brought into the realm that and some 
other fashions with him. And after the com- 
ing of William the Conqueror, the Normans 
liking their own coun^ custom (as naturally 
all nations do) rejected the manner that they 
found here, and retained thdr own, as Ingulp- 
hus the abbot of Croiland, who came in with 
the conquest, witnesses, saying ' The Normans 
do change the making of writings (which were 
wont to be firmed in England with crosses of 
gold, and other holy signs) into an impression 
of wax, and reject also the manner of the Eng- 
lish. ' Howbeit this was not done all once but it 
increased and came forward by certain degrees, 
so that first and for a season the king only or 
a few other of the nobility used to seal; then 
the noblemen, for the most part, and none 
other. Which thing a man may see in the 
history of Battle-Abby when Richard Lucie, 
chief justice of England, in the time of king 
Henry II. is reported to have blamed a mean 
subject, for that he used a prirate seal, where- 
as that pertained (as he said) to the king and 
nobility only." 

** Some other manners of sealing besides these 
have been heard of among us; as namely that 
of King Edward III. by which he gave to Nor- 
man Ihe Hunter, 

The hop and the hop town, 
With All the bounds upside down ; 
And in witness that it was sooth, 
He bit the wax with hia fore tooth. 
The like to this was showed me by one of 
my friends in a loose paper, but not very 
anciently written, and therefore he willed me 
to esteem of it as I thought good. It was as 
follows : 

•I William King, 

Give to the Plowden Royden, 

My hop and hoplands, 

With all the bounds np and down, 

. M. - 

• Oowfll*0 Uw Diet T«rb. SisUIom. 



From heaven to earth, 

From earth to hell, 

For thee and thine to dwell, 

From me and mine. 

To thee and thine, 

For a bow and a broad arrow, 

When I come to hunt upon Yarrow. 

In witness that this is sooth, 

1 bite this wax with my tooth, 

In thepresenoe of Magge, Maud and Margery, ^ 

And my third son Henry.' 
Also that of Alberic de Yere, containing the 
donation of Hatfield, to which he affixed a 
short black-hafled knife, like an old half-penny 
whittle, instead of a seal ; with divers such 
like."— Terme* de la Ley, pp. 149-151. 

By an authority cited in Du Cange states, 
that, after the coming-in of the Normans, the 
kings and ^hief men, *^ tam Reges quam alii 
domini et magnates," used waxen seals with 
a hair from the head or beard in the wax as a 
token ; and an ancient document is mentioned, 
ending with words, *^ In hujus rei evidentiam, 
sigillum dentibus meis impresst, testh Murlele 
uxore mea." * This custom — probably of fre- 
quent use, as ** That old rime^— 
And in witness that this is sooth, 
I bite the wax with my wang tooth." f 

seems to show — ^indicates that th^ substantial 
act of authentication was the impression. 

The Normans having introduced the custom 
of sealing on wax, it became general ; and the 
decisions in regard to seals by inference and 
allusion undoubtedly imply the habitual use 
of that material, t It was not, however, ex- 
clusively used as a solemn token of authen- 
tication ; for it is said, that as late as the time 
time of Henry II., it was usual to seal all 
grants with the sign of the croes made in 
gold.§ 

We have already referred to the golden seal 
on a treaty between Philip YL and the Prince 
of Wales, and another on a treaty between 
Henry YIII. of England and Francis I., bearing 
the arms (insignia) of the Kingdom of England. 

But if the material upon which the impres- 
sion is to be made is of such peculiar import- 
ance, it must be non MimiU sed idem^ — 

"Nil majus generator ipso, 

Kec viget quicquam simile, aot secuodnm." 

•Terb, SiffiUunt, 242 

tRicliftrdton Diet. yerb. Wang. 

w« cMDQot bat ragnt the laablUtj of »l«wiied friend, who 
writes the folIowlDg note, to difiooTer the soaroe from which 
he derived the qaotatloii iniTeo by htm : — 

** I bare banted In Tsiii for the pUee that I aaw the old 
rhymed deed I spoke of. That I did see it in some old law 
book when I was stndying ts eertalo. The two lines in which 
the grantee Mid his heira are deeeribed haTO gOLe IrreeoTor 
ably out of my memory. The rest I send yoo : — 
* I John 0>Oaunt 
Do i^ve and grant 

Sntton and Patton 
UoUl the world's rotton. 
There is no seal within this roo^ 
And 80 1 seal it with my tooth.* 
* And then,* satd my aathor, * followed tite Impression of 
the grantor's molar in the parehmuU, 
t Forteseoe, 72. 
{Tomilson's Jaoob*% varb. Seal. 
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If the Norman custom establishes the Ameri- 
can rule, an American conyeyancer must use 
the **cera'* of that age, and no inferior or dif- 
ferent matter. This no one pretends to do. 
*' Wax'* is " an organic product of considerable 
importance, obtained from different sources, 
the chief of which is the beehive ; " and " che- 
mists are not agreed ill their application of ^e 
term warn to various substances which posses- 
ses waJcy properties.'** " Wax," says Brande,t 
" is a common vegetable product, forming the 
varnish which cOats the leaves of certain plants 
and trees. It is also found upon some berries, 
. . . .and it is an ibgredient of th^ poUon of 
flowers." 

But ^ the term toa« applied * sealing-wax* ii 
a misnomer. No wax is used in its manufkc- 
ture but re$in, which is essentially different 
in properties ; and there is no evidence of the 
use of common sealing wax | of earlier date 
tiian the sixteenth century." Before it was 
invented, a kind of bitumen Was used for seal- 
ing letters *'and called terr^ Hffillarii. It 
was, aocordingto Beckman, brought fl-om Asia 
by the Romans, but was first known among 
the Egyptians. Pipe-clay was also used for 
seals, as was also a cement of pitch, wax, plas- 
ter, and fkt" — "The large seals on public 
documents are however, really m^e of wax; 
and it was natural, on the introduction of the 
resinous compound for sealing, letters, to apply 
the term * wax * to it, especially as the chemi* 
oal distinctions between such substaqces as 
resin and wax could not at the time have b^en 
very Well understood." 

'' The Great Seal of England ... .is said to 
be prepared }>y melting block white wax In 
about one-fourth of its weight of Venice tur^ 
pentine. The wax of the Great Seal and Privy 
Seal of Scotland is tnade from resin and bees- 
wax, coloured with vermillion."§ 

It will not be pretended that a piece of paper 
attached to a deed by a waier is not a good 
seal. I But although wafors were made by 
pastry-cooks long before their application of 
the sealing of letters, according to Beckmann, 
the oldest seal with a red wafer is on a letter 
written by Dr. Krapf, at Spires, in 1624, to the 
Government at Bayreuth. Wheaten paste, 
" with the addition of colouring matter, and 
sometimes of a small quantity of white of egg 
and isinglass,"ir first used for sealing letters in 
1624, is not the ** cera" or wax spoken of by my 
Lord Coke, who died in 1684, — by the Barons 
of the Exchequer, whom Leonard reports, or 
by Perkins. 

We forbear to investigate the history and 
origin of mucilage, gummed seals and the like 

^Tomiloon** Usefta Arta, verb. Wax. 

t Encyc. of Science, verb. Wax. 

X By Ui« context, tble appeare to refer to letters. 

(Tomllflon, verb. Sealing-wax, 

I A deed niiiit be siffned and sealed; bnt a deSdency of 
penmanship and eeallDg-Wax may be got over by a cross and 
a wafer, which are saffldeotfor legal purpose's."— The Omic 
Biadaiem^e. xtlL p. 1S3. And see Daioidton t. Cboper. 11 
1L4W.778. . '^* 

\ TomUson Torb. Wafer. 



lest we should be thought to wax frivolous. 
But this historical and scientific evidence, t(iat 
the seals of the present age are not the seals 
of the period when the custom of sealing was 
established by the Normans, reduces to an 
absunlity the position, that the material on 
which the impression may be made is an es- 
sential element of the form required, or that 
the common law attaches greater importance 
to a vegetable adhesive substance a compound 
of resin and vermillion, or a wheaten paste, 
than to a pulp or paste made by grinding rags 
or straw. 

The Government of the Grand Duchy of 
Weimar, with a consistency with those who 
adhere with such tenacity to resin, wheaten 
paste, an4 mucilage would do well to intimate, 
forbade tiie use of wafers in law matters in 
1716, but, with a growing wisdom, abolished 
this order in 1742.^ 

To sum up the historical argument, then, it 
appears that originally the Saxon conveyancers 
authenticated deeds by signatures, marks, 
golden crosses, and sometimes pendent seals 
of lead ; that the Normans introduced the cus- 
tom of sealing with wax, properly so called, 
which became general or universal, although 
we find that a eolden seal was used on a treaty 
by Henry YIII. ; that, after the introduction 
of sealing-wax, a material without a single con- 
stituent element of the Norman wax, this was 
also used ; that, upon the invention of wafers, 
a third material, without a single constituent 
element^ either of wax proper or sealing-wax, 
was adopted; and- finally, that still another 
material, viz., pieces of paper, with glutinous 
or adhesive matter upon tnem, has been used 
in modem times indiscriminately with wax, 
sealing-wax, and wafers. There is no statute 
prescribing the use of any one of these mate- 
rials, w allowing the substitutions or changes 
recognized by usage; and while the earlier 
authorities and decisions show the customary 
use of some material capable of receiving and 
retaining an impression and attached to the 
document in some mode, no one, in terms, pre- 
scribes the use of one material rather than an 
another. He must be a most tenaoeous adher- 
ent of a fancied necessity who objects to a new 
mode of sealing by impressions on papei*, dif- 
fering in no substantial element in form 
required from prior customs, and no more from 
the mode last introduced and adopted than that 
differs from those which, by repeated changes, 
have been successively recognized. 

Why, indeed, is not paper alone with an 
impression upon it, as well as a wafer or paper 
upon a wafer, or paper with an impression upon 
it and with gum on its under side, equivalent 
to wax? Like a \vafer, it is a tenacious ma- 
terial made adhesive by moisture,t which re- 
which retains the impression then made ; and 
what conceivable distinction in substance is 
there between a seal made, as in Taiher v. 

^Tomllnson. 

fTestlbii ptMrifl In sehola. 
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BartUtt and Bradford v. Randall, by an im- 
pression on paper afterwards attached to the 
deed, and the same impression made on the 
paper of the deed at the time of its execution ? 
Both are impressions on paper attached to the 
deed. In the first case, the paper is attached 
to that on which the deed is written after the 
manufacture thereof; in the other case, it is 
attached to the paper on which the deed is 
written as a portion of the same at the time of 
its manufacture ; while in the latter the im- 
pression or act of sealing ts contemporaneous 
with the execution of the deed. — Am, L, Effo, 



THE OLD SYSTEM AT NISI PRIUS AND 
THE NEW. 

Much has been written lately about the 
function of the judge in the trial of cases at 
Nisi Prius, and the extent to which he ought 
to interfere in the examination of witnesses, 
and other details of the trial These discus- 
sions have been suggested by one or two 
recent " scenes," as they are commonly called, 
anglice^ quarrels, between judge and advocate; 
and therefore, not unnaturally, the whole 
matter has been treated as if it concerned 
only the idiosyncracies of particular judges or 
advocates, and as if those idiosyncracies were 
the sole cause of certain modem practices, 
which most of the writers have united in con- 
demning. If we thought the subject had no 
other interest than this, we should not meddle 
with it; but in our judgment the matter is 
one of far wider importance, and deserves to 
be treated far more comprehensively. The 
details which have been so much discussed 
are, in fact, only symptoms of a revolution 
which has long been in progress in the whole 
system of conducting trials at Nisi Prius. 

The normal system of trying causes at Nisi 
Prius, as it is described in all tbe books, and 
recognized in countless acts of parliament and 
elsewhere, is a complete system, founded on a 
definite theory, and perfectly harmonious in 
all its parts. Cases are tried before a double 
tribunal, a judge and a jury ; the one to de- 
cide issues of law, the other to decide issues 
of fact. In questions of law the jury have no 
right to interfere; with questions of fact the 
judge has nothing to do, except to keep order 
in court while the jury are trying them. In 
determining what issues of fact shall be 
brought before the jury, the judge has no 
voice. The parties may, by their pleadings, 
raise what question they please, and in what 
form they please. What they choose to raise, 
the judge cannot keep from the jury ; what 
they have not raised, the judge cannot origi- 
nate. And when the case comes for trial, it is 
for the parties, represented by their counsel, 
to decide how they shall present their case to 
the jury who are to try it ; what facts shall be 
told, what witnesses called, and what kept 
back ; what points insisted on, and what 
abandoned. The judge sits in the ring as a 
mere referee, to see that both parties fight fair. 



It is true that he may have, incidentally, to 
decide questions of law as they arise from 
time to time^ and to exercise the power of the 
court in granting or refusing applications to 
his discretion; applications to amend the 
pleadings, to adjtiurn the trial, to recall wit- 
nesses, and the like. It is true too, that, when 
the case is closed, he will have to recapitulate 
the evidence to the jury; and, in order that 
he may do so correctly, he is at liberty to put 
such questions to the witnesses as seem neces- 
sary to him. But otherwise he is as much a 
stranger to the trial as any spectator in the 
court In harmony with this are two charac- 
teristic features of our system of procedure — 
the cross-examination of witnesses, and our 
strict rules of evidence. Witnesses are cross- 
exfimined not by the judge, or to satisfy the 
mind of the judge, but by the hostile counsel, 
from instructions of which the judge knows 
nothing, and for purposes which the judee 
may never understand ; the object of the whole 
being to produce an impression on the minds 
of the jury. So as to our peculiar and strict 
rules of evidence; their necessity, as every 
authority states it, arises from this very 
method. The issues having to b§ decided by 
an unskilled tribunal, and the control of the 
cause being in the hands, not of an impartial 
judge, but of the parties themselves, it is 
absolutely necessary to define, with minute 
accuracy, what they may bring before the 
jury, and what they may not The judge 
enforces these rules, but he has do discretion 
whatever as to what shall be admitted and 
what shall not 

There can be no question tha| such is, ia 
.theory, the mode of trying issues of fact^ 
according to the law of England. It is plain 
that, owing to the constant appeals to him in 
his judicial capacity to decide points incid^i- 
tally arising, the judge could never be any- 
thing like a cypher in court; and, apart from 
his strictly official authority, the influence of 
a wise and able man in such a position, both 
with counsel and jury, must of course be im- 
mense. But we believe that until lately the 
two fundamental principles, that the jury 
alone are the judges of fact, and that the par- 
ties alone have the control and conduct of the 
cause, were very generally observed. Judges 
and counsel alike were scrupulous in sifting 
law from fact, and assigning each to the proper 
jurisdiction. The judge habitually abstained 
from tnking any part in the case, except such 
as belonged to him as judge of the law and 
referee in the contest And causes were ordi- 
narily tried out in due form ; addresses to the 
jury, examination, cross-examination, sum- 
ming up and verdict following one another in 
the regular and unbroken sequence contem- 
plated by law. And this is an admirable mode 
of trial ; indeed, we believe that in the long 
run it is the only system by which justice can 
be done before such a tribunal. The tribunal 
being one wholly untrained in judicial inquiry, 
this system provides that the case in court 
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shall be conducted by men who thoroughly 
know the case behind, and know what it is 
desirable to bring forward, and what it is not, 
and who are chosen for their special skill in 
presenting facts to the minds of a jury ; and 
thus it secures a thorough investigation of the 
case. Moreover, it peculiarly guards the dig- 
nity of the judge. The ^udge reigns, but does 
not rule : he is first indignity, but not first in 
power ; he presides over the inquiry, but has 
no voice in its result. This is a somewhat 
delicate position, when filled by a man of 
energy, and in the presence of zealpus counsel, 
who have nothing but the verdict of the jury 
in view ; and it is obvious that a striot adher- 
ence to the order of proceedings, and a strict 
observance by each party— judge, jury and 
counsel — of the province which theoretically 
belongs to each, is the surest way to avoid any 
collision or misunderstanding between them. 

But this regular and formal mode of trying 
out cases has one drawback — ^it is not always 
the quickest mode. Counsel may waste time 
by tedious speeches, or needless elaboration of 
evidence, or vague, fishing cross-examination; 
the judge may often see a short cut over a 
stile much shorter than the high road, some 
mode of getting at the facts quicker than the 
regular one, some way of disposing of the case 
without trying it out ; and the one object in 
all our courts now is to save time. They are 
burdened with arrears, the judges are pushing 
a Sisyphus* load up hilL There are, of course, 
differences between judges.. They, like other 
men, are not all^ equal in self-control, in pati- 
ence, in temper, in discretion, and some have 
shown themselves grievously deficient in these 
qualities. But the main cause of the great 
change which has taken place, is the desire to 
get Uirough the work as quickly as possible.. 
The result is, that instead of cases being' for 
the most part tried out in all form, like a game 
of chess, as they once were in England, and as 
they still generally are in Ireland, it is not one 
case in ten that is tried at all ; they are forced 
to a compromise, or a reference,* or something 
to drive them out of court If a case is tried, 
it is commonly tried in a rough-and-ready 
fashion ; the one object is to get the two stories 
known, and the facts on the judge^s notes, as 
fast as possible, regularly, irregularly — any 
how. As for the solemn order of procedure, 
the sifting of law from fact, and distinguishing 
the functions of the judge, jury and counsel in 
the old-fashioned way, there is no time for all 
that. Gross-examination, which, to be of any 
real use, must be slow, cautious, tentative— 
must win, if at all, not by assault, but by the 
patient and covert labour of the engineer, and 
must therefore occupy time, is being practi- 
cally abandoned. 

No one familiar with ^si Prius trials will 
think that we have exaggerated the change 
which has taken place and is still going on in 
the conduct of business. 

We believe this to be a most serious evil ; 
for we hold that cases before a judge and jury 



can only be fairly tried in the old strict fashion, 
all parties adhering to their several functions. 
But we are not much inclined to blame judges* 
or counsel for the pass that things have come 
to ; they have only acted on the belief that it 
is better to settle many cases somehow than a 
few cases well The remedy must come from 
the Legislature. In the first place, whether 
by adding to the number of judges, or by 
redistributing their work, or botn, more judges 
for Nisi Prius must be provided. In the 
second place, trial before a jury is by far the 
slowest of all possible modes of trial, and is 
by no means in all cases the most suitable. It 
would be an enormous saving of time, and in 
the opinion of many a great improvement also 
in the administration of justice, if many cases 
now tried before judge and jury were tried 
before a judge alone. Instead o^ as now, trial 
by jury being in all cases the rule, with only a 
power to try before a judge by consent, it may 
well be questioned whether, in many large 
classes of cases, the trial should not be before 
a judge, unless either party specially applied 
for a jury. This system works admirably in 
the Divorce Oourt, and in the County Courts. 
At any rate it would be a less evil to change 
the tribunal at once, than, as at present; to 
retain the tribunal and abandon the procedure 
which can alone make that tribunal a safe one. 
— Solicitor' B Journal. 
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• (iZ^portal by Hiubt CBribit, Esq., Barriiter-at-Law, 
Meporter m FraoUoe Oouii and Chambert,) 

Adshbad V. Gbant* 

29, 80 Vie. cap. 63, t«c. 08 — &tcure umUrJl. fa, goodi^ 
Claim 6f ObUeotor for taxu^PHority. 

A riierlir retomed to a ven. ex. and Jl. fa. residne ajcalnct 
goodf, that be had made $fiO, out of which he hftd paid a 
ooUeetor of tazea $48 39, claimed tor taxes doe bjr defead- 
ant at the time of the leixare ander the writ, on land upon 
which the gooda were, and of which the sheriff had notice 
prior to the sale, and that he had retained balance t )wards 
bla foee, 4o, No diRtreea had been made by the collector. 

£Eek2, that the sheriff must, neTertheleas, aceount to the 
execntlon creditor for the |&0, because a dlstrea by the 
oolleetor ia a neceuary antecedent to obtaining the benefit 
or the etatnta. 

[P.O., B.T., 1867.] 

H. Martin^ last term, obtained a rule on the 
sheriff of the United Counties of Presoott and 
Rassell, to shew cause why his return to the writ 
of venditioni exponas for part, and alia* fieri facias 
for residne, should not be quashed, because it 
contradicted the return made by him to the preyi- 
ous writ of fieri facias against goods, and oontra- 
diets also the said writ of venditioni exponas and 
fieri facial for residue, and because the return 
complained of was vague and uncertain, and did 
not show under what writ the goods were seixed 
and sold, or what goods were sold ; and why he 
should not make a proper return; or why ho 
should not pay the plaintiff, or bring into court 
the sum of fifty dollars mentioned in the return, 
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or so maob thereof m ehould remain after de- 
daoting bis foes, but without dedactiog tbe taxee 
meationed in the retaro ; or wh/, If the ftazes 
Bhottld properly be dedaoted, he should not paj 
to the plaintiff or bring into oourt the balanbe, 
after payment of the taxes and sheriff's feee, a^d 
amend the return xnade bj bim as aforesaid 
aoeording to the faets ; and w^J he eboald not 
pay the eoets of this appltoation 

The return to the original fi.fa. against goody 
was, '* Qoods en hand to the Talne of $20, and 
nulla b^na as to the residue ; " and the return to 
the seoond writ was, ** I ha?e oaused to be made 
of the goods $50, out of wbioh I hare paid to the 
oolleotor of taxes for the m^ni<»pal^7 of ^o- 
gneail, in wbioh the said goods and ohatteis were 
at the time of the seisure and sale thereof by me, 
the sum of $48 89, claimed by him for tai^ea of 
the lands and premises whereon the said goode 
were taken in execi^tion, and of which f bad 
notice from him prior to the sale— doe by tbe 
defendant to the mnnicipality at tbe time of the 
seiaure^-and I have retained the sum of (I 60, 
the residue thereof, towards my own fees ; and 
that the defendant has no other goods, fto., 
whereof, &o." 

n. Cameron, during this Term, showed eaase. 
He filed the affidaTit of the sheriff, which stated 
the delifery of the original fi. fa. to him on or 
about tbe 27th November, 1866, endorsed to levy 
$4,926 84 for debt, and $68 60 fer costs, besides 
interest, sheriff's ftes, &e ; a seisure made of 
certain goods, and a return of the same being on 
hand to the Talne of $20; the dellTery of the 
ven, ex. and fi. fa. for residue to him on the 17th 
December, under which he sold the goods so 
seised for $50 ; the seisure of the goods on land 
of the defendant in the town of L'Orignal ; tbe 
notice by the eoUeotor of the township of- Lon- 
gueuil to the sheriff, that the Uxes for tbe past 
year, charged on the land, amounting to $48 89, 
were due, and that he required payment of 
the same to be made or secured to him out of the 
proceeds of the goods before tbe remoTal of the 
same from the land ; the giving of the undertak- 
ing by the sheriff to pay tbe taxes, and the sale 
of the goods for $50 ; and bis belief that this 
amount was rightly paid by him for taxes, and 
that bis return is correct; and the conclusion was, 
** And I am advised and belicTe that the right of 
the collector [of the township] to be paid tbe 
said taxes arises under the finglish statute 43 
Oeo. IIL cap. 99, sec. 87, and the Canadian sta- 
tute 29 & 80 Vic. cap. 58, sea 98, the said defen- 
dant being a non-resident owner of lands." 

Martin supported the rule. What the collector 
did was not a seisure by bim : Arch. Pr. 2 edn. 
619; Nath t. Dickenson, L. R. 2 0. P. 252, and 
the collector could not take goods in the custody 
of the law. 

Adam Wilson, J. — The affidaTit is very obscure- 
ly worded. It is stated that the lands on which the 
goods were seised by the sheriff is situate in the 
town of L'Orignal, and again that it ;s situat* in 
the towasbip of Longueuil ; and that the defen- 
dant does not reside on the land, but two or three 
miles distant from it; and from this it is desired, 
in oonneotion with the last paragraph of the aflGi- 
daTit, that it should be assumed the defendant 
was a non-resident owner of the land, and, as such I 



non-resident be had required his name to be 
entered on the roll, under the 29 & 80 Vic. cap. 
58, sec. 98, or tbe prior act of the Consolidated 
Statutes for Upper Canada, oap. 55, sec. 97 ; and 
that (assuming the roll to have been giren to the 
oolleotor\ tbe collector bad duly made a demand 
on tbe defendant for payment of tbe taxes, ao 
as to be entitled to distrain. 

I cannot take all this for granted. But even 
if it were true, I am not of opinion that the col- 
lector has the right to forbid the remoral of the 
goods by the sheriff, who acts Under an execa- 
tion. The statute enables the ccfllector to ^* make 
distress of any goods and ehattels which he may 
find upon the land ;" and if he make dietrete, then 
^no claim of property, lien or privilege shall be 
aTailable to prerent the s^le, or the payment of 
the taxes and costs out of the proceeds thereof;" 
mder which latter words It is rery probable the 
distress by the collector would supersede, to the 
extent of the taxes, the prior seisure of tbe sheriff' 
under the execution ; Imt the mere aojtioe by the 
collector is not to have this eflbct. 

In the ease of landlords, under the 8 Anne, 
cap. 14, the provision is vcTy different: it is, 
that **no goods on aoy land leased for iile, &c., 
shall be li4)le to be taken by Tirtue of an execu- 
tion on any pretence whatsoever, unless tbe partv 
at whose suit tbe execution is sued out shall, 
before the removal 6f tbe goods from tbe pre- 
mises by virtue of the execution, pay to tbe land- 
lord all such sums as are di^e for rent for the 
premises at the time of taking such goods by 
virtue of the execution, prorided the arrears do 
not exceed one year*s rent, &c." 

In the absence of a di^treee by tbe collector, I 
most, even if the return were sufficient in other 
respects, direct tbe sheriff to return and account 
to tbe execution creditor for the $50 produced by 
the sale of the goods. 

RuU abeoluUk 
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{R^ptrUi by Hixst 0*Bucr, Kiqn BtrritUr<U-Law, 
BeperUr in Practice Cbnrt and €dwmUn,) 

HlftB T. DoroLASs. 

IrregtaarUy or nuUa^^Waiwr^Lachet in taking ohI cMd 
eaving crder—May in appUcaJUcm to ttl aside judgwuad 
•^Seoond appUcaJHm on Krm^cr diffkmnt grmmde. 

The dufeiMlaDt on SSth Msreh, 1866, algiMd JodgMMot of 
wm prot. ftgaliMt pUSntlff fat cosU tor Pot proorwdiaic ta 
trlAl paraiunt to a notice for that parpoae. Plantiff on 
Srd April, 1866, obtained a tamuaftne to eat the jadgmeol 
adde, which waa inad«i aba'tlotB on 16th Jnne, bat the 
order was not talien oot until 22nd October fiiUowlDg. nor 
serTed nntll th« 29th. This order was aftei wards P«t 
•side by th« fall onort se hiring bten waif ed hy deUy, 
whether the judnnent was rold or oalf Irregnler. 

The plaintiff oUeined a seoond f ummons to set avlde the 
Judgment, Ac^ upon the ground that there was nothing to 
warrant the defendant in entering it; hut hdd 

1. That the ol^eoiioa to the signing of the jodgment could 
be waived and that therefbre the jadgmi*nt o6ald not be 
considered as $ nullity. 

2. That the judgment must be Tiewed as entered on 20th 
March, 1866, of which plaintiff had immediate notice, and 
that the Upae of time lo making thil applicfttinn, was a 
waiver of anv irregularity In or ot^tlon to the jndgment. 

8. That eren If the Judgment were Told, and theplatnwfnot 
oonduded by his lach«e, his onee obtaining an order toast 
aside the Judgment, which order he Tlrtually abandons, 
preeludes him frop again applying— «nd aemtjU, that par- 
ties should not be ha asoed with i>epeated appllrationa on 
the maie gioozids; and If on dUbrent gronnd% known At 
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the time of the flnt appllaetimi, ineh greottde canwt be 
umd on » sabeeqaent ■ppliMtloD. 
4 That when there is a doubt ae to whether a proeeedlng ie 
.Irregolai or a Dnlllty, the deftet li to be rlewed as an 
irregularitj — the t^deney of the eesei befog to oon- 
alder defieti meralj ae irtogolarlties. 

[Ghambeta. May 28, 180T.] 

Ejectment ewnmona wm iseved oa the 28rd 
September, 1866, Mid was serred on defendant 
on the 25tb September. 

The affidavit of plaintiff shewed that at the 
tima the writ was serred, defendant desired that 
BO farther proceedings should be taken towards 
reooyering possession of the lands, and that no 
more costs should be pat on him, and agreed, if 
plaintiff would do so, that he, defendant, would 
▼olantarily leave the premises; and it was then 
agreed that plaintiff should go no farther in the 
action, and the defendant promised in ooosidera- 
Uon thereof that he would not defend the suit, 
aod woold leave Toluntarily within about three 
months. About the 10th of October defendant 
did leave the premises, and, as ths plaintiff 
was informed, went to the Uoited States; it 
being distinctly understood between defendant 
and plaintiff, that all the proceediogs in the suit 
should ceaee on both sides, and that within ths 
time aforesaid defendant should yield up pos^ 
session. 

It appeared from the affidavit of Mr. Moore, 
acting for the plaintiff's attorney, that judgment 
for not proceeding to trial pursuant to twenty days 
notice was sigoed against the plaintiff on the 26th 
March, 1866, and that execution for costs was 
issned oo the same day ; that before judgment was 
entered he twice notified the partner of the de- 
fendant's attorney that application would be 
made to set the judgment aside if entered, on 
the ground that it had been agreed between the 
plaintiff and defendant, that defendant should 
leave the premises voluntarily, and in considera- 
tion thereof, all farther proceedings should be 
stayed. 

Mr. Owyane, by his affidavit dated 16th March, 
1867, sUted that on the 8rd April, 1866, he 
obtained a summons calling on defendant to shew 
cause why the judgment entered by the defend- 
ant shoald not be set aside with coAts, on grounds 
disclosed in papers and affidavits then filed, 
which summons was enlarged from time to time 
until the 16th of June last, when it was finally 
argued before Mr. Justice Hagarty, who in the 
latter end of June delivered judgment, directing 
an order to issue setting aside the judgment 
with costs. Through inadvertence the order 
was not taken out until 22nd October, when the 
judge signed it as of the 16th June, and it was 
served on 29th October. Mr. Gwynne in his 
affidavit also referred to the judgment as having 
been entered without any authority of law what- 
ever to justify the entry thereof; and he had 
no idea thi»t the not taking out and serving ths 
order would be considered an abandonment of the 
order. That in Michaelmas Tepm an application 
was made to set aside the order, on the ground, 
amongst others, t^at the said order, even if pro- 
perly made, had lapsed and been abandoned by 
reason of the delay and laches of the plaintiff in 
issuing and serving^the same, and in the sittings 
for judgment after* Hilary Term last past the 
court caused a rule to issue discharging the order 
of the 16th of June, solely on the strict rule of 



practice, that the laches which had occnrred 
in taking out and serving the order did constitute 
an abandonment thereof. After stating that 
thsre was no intention of sbandoning the order 
of Mr. Justice Hagarty, and that the delay in 
taking it out occurred from inadvertence, and that 
plaintiff was proceeding against defendant as an 
overholding tenant, the affidavit concluded to the 
following effect : " the ground on which the judg- 
nrent is sought to t>e set aside, is, that the writ 
of summons was issued and served and appear- 
ance thereon entered in the vacation before 
Michaelmas Term, 1866, and that defendant's 
attorney, about the 26th March, 1866, entered 
judgment professedly under sanction of the 227 th 
section of the 0. L. P. Act, but in reality 
withoat the warrant or sanction of any law to 
justify the entering thereof, and that therefore 
the said judgment Is not saerely irregular as being 
entered in contravention of the practice of the 
court, but is a nullity, as being unsanctioned by 
the authority of any law." 

Upon shewing the abo>7e fiscts, the plaintiff 
obtained a summons on 16th March, 1867, 
calling on the defendant to shew cause why 
the judgment entered in this cause upon the 26th 
day of March 1866, and the esecution issued 
thereupon, and all . proceedings had thsreunder, 
should not be set aside with eosts, upon the 
ground that the said writ having been issued and 
served and appearance thereto filed in the vaca- 
tion before Michaelmas Term, there was no * 
authority or warrant in law justifying the enter- 
ing of the said judgment and issuing execution 
thereen. 

MoUri A. Harritim shewed cause. 

6^w^fM, Q.C., eontra. 

The oases cited are referred to in the judg- 
ment of— 

RioBA&DS, 0. J.— The papers filed do not shew 
very distinctly the ground on which the jadg- 
ment was entered. The only clear reference 
to it being in Mr. Owvnne's affidavit, wherein 
he states that the iudgment was entered pro- 
fessedly under sanction of the 227th section of 
the Common Law Procedure- Act No copy of 
the Judgment roll or other papers shewing how 
or for what the judgment was entered, have been 
filed on this application. Nor does it appear on 
what ground the order of Mr. Justice Hagarty, 
setting aside the judgment, was made. The 
affidavits referred to on that application, would 
raiheir point out that the proceeding was objected 
to as being against good fhith, as the entry of the 
judgment was contrary to defendant's agreement 
set forth in the affidavits. 

There is sometimes a difficulty in distingush- 
ing between a nullity and an irregularity. 
Macnamara in his book on nullities, at page 8, 
says of a nullity, " Perhaps it may be defined as 
a proceeding that is taken, (1) without any foun- 
dation, (2) or that is essentially defective, (8) or 
that is expressly declared to be a nullity by a 
statute." As illustrating the first ground, he 
refers to signing of judgment before appearance 
entered. That, according to the old practice, 
was wholly unwarranted, as there was no person 
before the court against whom the Judgment 
could be signed, and thus the whole foundation 
of the proceedings was wanting. As to the 
second ground, pleas without eounsers signa« 
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or so macb thereof m should remain after de- 
daoting his f«e8, bat without dedaotlog the taxee 
mentioned in the retnrn ; or why, if the taxes 
should properlj be deducted, he should not pay 
to the plaintiff or bring into court the balanbe, 
after payment of the taxes and sheriff's fees, and 
amend the return made bj him as aforesaid 
according to the facts ; and jrhj he should not 
pay the eoets of this application 

The refurn to the original fi. fa. against goody 
was, <* Qoods en hand to the Taine of $20, and 
nulla bana as to the residue ; " and the return to 
the second writ was, .** I hare caused to be made 
of the goods $50, out of which I bare paid to the 
collector of taxes for the muaimpalUy of ^o- 
gueuil, in which the said goods and ohatteis were 
at the time of the seiaure and sale thereof by me, 
the sum of $4d 89, claimed b7 him for tai^es of 
the lands and premises whereon the said goods 
were taken in exscutioii, and of which f bad 
notice from him prior to the sale — due. by the 
defendant to the municipality at the time of the 
seisure — and I hare retained the sum of (1 60, 
the residue thereof, towards mj own fees ; and 
that the defendant has no other goods, fto.| 
whereof, &o." 

n, Cameron, during this Term, showed cause. 
He filed the affidaTit of the sheriff, which stated 
the delivery of the original fi. fa. to bim on or 
about the 27th November, 1666, endorsed to levy 
$4,926 84 for debt, and $68 60 for costs, besides 
interest, sheriff's fbes, &c ; a seisure made of 
certain goods, and a return of the same being on 
hand to the Talus of $20; the delirery of the 
ven. ex. and fi. fa. for residue to him on the 17th 
December, under which he sold the goods so 
seized for $50 ; the seisure of the goods on land 
of the defendant in the town of L'Orignal ; the 
notice by the collector of the township of 'Lon- 
gueuil to the sheriff, that the Uxes for the past 
year, charged on the land, amounting to $48 89, 
were due, and that he required payment of 
the same to be made or secured to him out of the 
proceeds of the goods before the remoTal of the 
same from the land ; the giring.of the undertak- 
ing by the sheriff to pay the taxes, and the sale 
of the goods for $50 ; and his belief that this 
amount was rightly paid by him for taxes, and 
that his return is correct ; and the conclusion was, 
** And I am advised and believe that the right of 
the collector [of the township] to be paid the 
said taxes arises under the finglish statute 43 
Geo. IIL cap. 99, sec. 87, and the Canadian sta- 
tute 29 & 80 Vic. cap. 58, sea 98, the said defen- 
dant being a non-resident owner of lands." 

Martin supported the rule. What the collector 
did was not a seiiare by him : Arch. Pr. 2 edn. 
619; Na$h ▼. Dkkenaon, L. R. 2 0. P. 252, and 
the collector could not take goods in the custody 
of the law. 

Adam Wilsok, J. — The affidavit is very obspare- 
ly worded. It is stated that the lands on which the 
goods were seised by the sheriff is situate in the 
town of L'Orignal, and again that it ^s situate in 
the township of Longueoil ; and that the defen- 
dant does not reside on the land, but two or three 
miles distant from it; and from this it is desired. 
In coQoeotion with the last paragraph of the affi- 
davit, that it should be assumed the defendant 
was a non-resident owner of the land, and, as snoh I 



non-resident he had required his name to be 
entered on the roll, under the 29 & 80 Vic. cap. 
68, sec. 98, or the prior act of the Consolidated 
Statutes for Upper Canada» cap. 55, sec. 97 ; and 
that (assuming the roll to have been given to the 
oolleotor\ the collector had duly made a demand 
on the defendant for payment of the taxes, so 
as to be entitled to distrain. 

I cannot take all this for granted. But even 
if it were true, I am not of opinion that the col- 
lector has the right to forbid the removal of the 
goods by the sheriff, who acts under an execu- 
tion. The statute enables the collector to ** make 
distress of any goods and chattels which he maj 
find upon the land ;" and if he make dietrete, then 
««no claim of property, lien or privilege shall be 
available to prevent the s^le, or the payment of 
the taxes and oosts out of the proceeds thereof;'* 
mder which latter words it is very probable the 
distress by the collector would supersede, to the 
extent of the taxes, the prior seisure of the sheriflT 
under the execution ; Imt the mere ao.tioe by the 
collector Is not to have this effect. 

In the ease of landlords, uoder the 8 Anne, 
oap. 14, the provision is very different: it is, 
that **no goods on any land leased for life, &o., 
shall be lii^>le to be taken by rirtue of an execu- 
tion on any pretence whatsoever, unless the part7 
et whose suit the execution is sued out shally 
before the removal 6f the goods from the pre- 
mises by virtue of the execution, pay to the land- 
lord all such sums as are due for rent for the 
premises at the time of taking such goods by 
virtue of the execution, provided the arrears do 
not exoeed one year*s rent, &c." 

In the ebseoce of a di^reee by the collector, I 
must, even if the return were sufficient in other 
respects, direct the sheriff to return and aocouni 
to the execution creditor for the $50 produced by 
the sale of the goods. 

Rule abeoluU. 
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HXBU T. DorOLASS. 

Irregularity or nviHty^Waiver^Laehei in Wdng end am^ 
envktg ardtt^IMay in applicatufn to td aside judgmaii 
-^Second appkeatum on tame or diffenmt grounde. 

The dtffendaot on 28th Miuch, 1806, algiMd Ju4gai«nt of 
wm prot. af ntnst plalotiff for coftU tor not proceeding to> 
triiil paraoaat to a notice for that purpoee. Plantlff on 
Srd April, I860, obtained a taminftna to a»t tbo Judgnetkl 
aaide, which waa inadn ab»4olB on 10th June, but tho 
order was not taken out until 2'2nd October fi»UowlDg. nor 
served until tlM 29th. This order was aftei wards mt 
aslda by tha fuU court m haring been waived by delay, 
whether the judgment was rold or only Irregular. 

The plaintiff obtained a aeoond p ummons to set apide the 
Judgment, *c^ upon the ground tluit there was iiothing ta 
warrant the defendant in entering It; but hdd 

1. That the ot^ectloa to the signiug of the Judgment could 
be waived and that therefbre the Judgmrnt eould not ba 
considered as $ nullity. 

2. That the judgment must be viewed as entered on 2Mk 
March, 1866, of which plalntiiT had Immedtata noUce, and 
that the Upse of time in ma&iag thik antllcatlon, was a 
waiver of any irregularity In or ot^tloa to the jodgment. 

8. That even if the judgment were void, and the plaintiff not 
oondnded by his U<:h«a, his once obtaining an order to set 
aside the judgment, which order he virtually almndona^ 
preelndes him frop again appl3ing— and semMe, that par- 
ties shonid not be ha aseed with repeated appUratlons oa 
the avne grounds; and If on dUbreat grounds, luwwn aA 
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fho time of the flnt appl|a«timi, indi gronndt-cuBOt be 
urged on » rabeeqaent aimUeation. 
4. Tbfti when there la a doubt ae to whether a proeeeding la 
.Irregalai or a nnlllty, the defect ii to be viewed as an 
Irresnlarity — the tdtadeney of the easei being to eon- 
elder defieti maralj aa Imgnlaritles. 

[Ghambeta, Haj 28, 180T.] 

Ejeotoieiit BQinmonB wm isMcd on the 28rd 
September, 1866, Mid was Berred on defendent 
on the 25tli September. 

The affidavit of plaintiff shewed that at the 
time the writ was serred, defendant desired that 
no ftirtber proceedings sboald be taken towards 
recofering possession of the lands, and that no 
more eosts should be put on him, and agreed, if 
plaintiff would do so, that he, defendant, would 
Tolantarily leave the premises ; and it was then 
agreed that plaintiff should go no further in the 
action, and the defendant promised in oonsidera- 
lion thereof that he would not defend the suit, 
aod would leave voluntarilj within about three 
months. About the 10th of October defendant 
did leave the premises, and. as the plaintiff 
was informed, went to the Xtoited States; it 
b«ifig distinctly understood between defendant 
aod plaintiff, that all the proceedings in the suit 
should cease on both sides, and that within the 
time aforesaid defendant should yield up pes* 
session. 

It appeared from the affidavit of Mr. Moore, 
acting for the plaintiff's attorney, that judgment 
for not proceeding to trial pursuant to twenty days 
notice was signed against the plaintiff on the 26th 
March, 1866, and that execution for costs was 
issued 00 the same day ; that before judgment wm 
entered he twice notifted the partner of the de- 
fendant's attorney that application would be 
made to set the judgment aside if entered, on 
the ground that it had been agreed between the 
plaintiff and defendant, that defendant should 
leave the premises voluntarily, and in considera- 
tion thereof, all further proceedings should be 
stayed. 

Mr. Gwyaue, by his affidavit dated 16th March, 
1867. eUted that on the 8rd April, 1866, he 
obtained a summons calling on defendant to shew 
cause why the judgment entered by the defend- 
ant should not be set aside with coats, on grounds 
disclosed in papers and affidavits then filed, 
which summons was enlarged from time to time 
until the 16th of June last, when it was finally 
argued before Mr. Justice Bagarty, who in the 
latter end of June delivered judgment, directing 
an order to issue setting aside the judgment 
with costs. Through inadvertence the order 
was not taken out until 22nd October, when the 
judge signed it as of the 16th June, and it was 
served on 29th October. Mr. Gwynne in his 
affidavit also referred to the judgment as having 
been entered without any authority of law what- 
ever to justify the entry thereof; and he had 
no idea thi»t the not taking out and serving the 
order would be considered an abandonment of the 
order. That in Michaelmas Term an application 
was made to set aside the order, on the ground, 
amongst others, t^at the said order, even if pro- 
perly made, had lapsed and been abandoned by 
reason of the delay and laches of the plaintiff in 
issuing and serving^the same, and in the sittings 
for jadgment after* Hilary Term last past the 
court caused a rule to issue discharging the order 
of the 16th of June, solely on the strict rule of 



practice, that the lacbei which had occurred 
in taking out and serving the order did constitute 
an abandonment thereof. After stating that 
there was no intention of abandoning the order 
of Mr. Justice Hagarty, and that the delay in 
taking it out occurred from inadvertence, and that 
plaintiff was proceeding against defendant as an 
overholding tenant, the affidavit concluded to the 
following effect : *Uhe groand on which the judg- 
nrent is sought to be set aside, is, that the writ 
of summons was issued and served and appear- 
anee thereon entered' in the vacation before 
Michaelmas Term, 1866, and that defendant's 
attorney, about the 26th Mareh, 1866, entered 
judgment professedly under sanction oft he 227 th 
section of the 0. L. P. Act, but in reality 
without the warrant or sanction of any law to 
justify the entering thereof, and that therefore 
the said judgment is not merely irregular as being 
entered in contravention of the practice of the 
court, but is a nullity, as being unsanctioned by 
the authority of any law." 

Upon chewing the abo>7e facts, the plaintiff 
obtained a summons en 16th March, 1867, 
calling OS the defendant to shew cause why 
the jadgment entered in this cause upon the 26th 
day of March 1866, and the execution issued 
thereupon, and ail proceedings had thereunder, 
should not be set aside with eosts. upon the 
ground that the said writ having been issued and 
served and appearance thereto filed in the vaca- 
tion before Blichaelmas Term, there was no * 
authority or warrant in law justifying the enter- 
ing of the said jadgment and issuing execution 
thereen. 

Mobtrt A. ITamtoo shewed cause. 

6^w^fM, Q.C., contra. 

The cases oited are referred te in the judg- 
ment of— 

Rioiia&DS, O.J. — The papers filed do not shew 
very distinctly the ground on which the judg- 
ment was entered. The only clear reference 
to it being in Mr. Owvnne's affidavit, wherein 
he states that the indgment was entered pro- 
fessedly under sanction of the 227th section of 
the Oommon Law Procedure- Act No copy of 
the Judgment roll or other papers shewing how 
or for what the judgment was entered, have been 
filed on this application. Nor does it appear on 
what ground the order of Mr. Justice Hagarty, 
setting aside the judgment, was made. The 
affidavits referred to on that application, would 
rather point out that the proceeding was objected 
to as being against good faith, as the entry of the 
judgment was contrary to defendant's agreement 
set forth in the affidavits. 

There is sometimes a difficulty In distingush- 
ing between a nullity and an irregularity. 
Macnamara in his book on nullities, at page 8, 
says of a nullity, " Perhaps it may be defined as 
a proceeding that is taken, (1) without any foun- 
dation, (2) or that is essentially defective, (8) or 
that is expressly declared to be a nullity by a 
statute." As illustrating the first ground, he 
refers to signing of judgment before appearance 
entered. That, according to the old practice, 
was wholly unwarranted, as there was no person 
before the oourt against whom the Judgment 
could be signed, and thus the whole foundation 
of the proceedings was wanting. As to the 
second ground, pleas without connsers 8igna<* 
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tare and sham pleas might be treated aa nalli- 
ties. The third branch, when process was served 
on Sanday, or directed against the goods or 
person of an embassador, the same is declared 
Toid by statute. Aad also when a proceeding 
is expressly directed to be taken by statute, its 
omission amounts to a nullity— ^as under the 
statute Westminster 2nd, where a fi, fa. could 
not issue on a judgment under certain oiroum- 
stances without a «et. fa, to reyiTO it, Oarratt t. 
Hooper^ 1 Dowl. 28, and when a plea in abate- 
ment was filed without an affidarit Torifying the 
truth of it contrary to the statute 4 & 5 Ann, cap. 
16, sec. 11. In these oases the proceedings were 
held to be nullities and could not be waited. 

I think the principle applicable to this case 
resembles that established in the case AUager ▼. 
Critp, 9 Dowl. 853. In reference to that case 
Mr. Maonamara says at page 6, '* so when a step 
is perfectly well taken according to the supposi- 
tion on which it is founded, but which supposition 
is not correct, it is only an irregular proceeding; 
as where plaintiff erroneously supposing that 
defendant had not entered an appearance, .en- 
tered one for him, and then acting on the 
hypothesis, seryed notice of filed declaration on 
defendant himself in the country, though defend- 
ant had appeared by attorney, such seryiee was 
holden not a nullity but an irregularity, and per 
Williams, J., ** I cannot assent to that view of the 
subject (that it was null) because eyerything was 
done perfectly well on one supposition, that 
the appearance had not already been entered by 
the defendant. It was a step wholly appropriate 
to proceedings in a cause when the facts would 
haye allowed it." It seems to me to consider this 
other than irregularity would be contrary to the 
principles laid down by Williams, J. Theiloo- 
trines laid down in Holmes ▼. RuneU, 9 I>owL487, 
and acted on in other cases, also sustain the view 
that the defect in this proceeding is an irreg^ular- 
Ity and not a nullity. In that ease Coleridge, J., 
said, if the objection can be waired, it is not a 
nullity, but an irregularity. Now the statute 
(Common Law Procedure Act) does not forbid 
the entering of the judgment of non proi., except 
in a particular way, as it seems to do the issuing 
of the fi. fa. without a tei, fa, to reyire a judg- 
ment. Another statute also forbids the serying 
a plea in abatement without an affiiayit yerify- 
ing the same. The section of the Common Law 
Procedure Act expressly authorises the entering 
of such a judgment. Of course it points out the 
proceedings which should be had in the cause 
before the entering of the judgment, which I 
assume were not all taken here any more than in 
the case of AUager y. Critp^ or in Holmes y. 
Russell. But assuming that the issue had been, 
joined in time to haye made the giying the notice 
a proper one at the time it was giren, the notice 
itself and the subsequent entry of judgment, I 
presume, were perfectly regular, and to use Uie 
language of Williams, J., the entry of the judg- 
ment *< was a step wholly appropriate to proceed- 
ings in a cause where the facts would haye 
allowed it." 

The case of Holmes y. Russell, 9 Dowl. 487, 
already referred to. seems to me to hare been a 
stronger one against the judgment than this. There 
the defendant was an accommodation endorser 
of a bill of exchange, the time of the payment of 



the bill had passed and he presumed it waa pud. 
No knowledge of any of the proceedings by the 
plaintiff was eonyeyed to the defendant until 
execution was leyied on his goods. He did not 
howeyer apply promptly afrer that to set aside 
the proceedings. It was urged on his behalf that 
the proceedings were a nullity and there could be 
no laches. The judge held that he could haye 
waiyed the irregularity— saying, suppose he had 
notice that the appearance had been entered for 
him and bad taken the declaration out of the 
offioe and pleaded, he. then could not haye 
objected that there was a defectire seryiee of the 
writ. The objection might therefore be waiyed. 

Now in the ease before us, if the plaintiff had 
applied to the court to obtain an enlargement of 
the time for going to trial on entering into the 
peremptory undertakings and failing to bring 
had again enlarged the time for going to trial and 
the case down pursuant to his undertaking, he 
had failed to take the case down pursuant to the 
second undertaking, if defendant then obtained 
a rule for judgment as in case of a nonsuit It 
cannot be seriously urged that plaintiff could 
fall back on the objection, that giying the notice 
to bring down the case to trial in the first in- 
stance, was a nullity, and that any judgment or 
proceeding following that, though perfectly regu- 
lar in itself, was tainted with the original defect 
BO as to be entirely yoid. I think the authorities 
shew that in this case the objection could be waiy- 
ed, and if so, it cannot be considered a nullity. 

The modem rule seems to be that wheneyer 
there is any doubt upon the matter, it will be 
safer to treat the defect as an irregularity rather 
than as a nullity. From the decisions and rales 
of the court, it may be gathered thnt there is an 
eyident tendency amongst the judges to consider 
defects merely as irregularities. 

I haye looked at the cases referred to by Mr. 
Gwynne, and I do not think they would warrant 
me in deciding in his farour. The most recent 
one, of Brooks y. Hodgkinson, 4 H. & N. 716, 
merely affirms in effect that a proceeding taken 
contrary to the express proyisions of an act of 
Parliament is a nullity, such (as in that case) 
arresting the defendant, where the sum reoof ere 1 
did not exceed £20; when the statute 7 & 8 Vic. 
cap. 96, sec. 57, expressly declared that no per- 
son should be taken in execution on such a judg- 
ment. Tne language of Watson, B., was quite 
appropriate : ** The writ is not merely irregular,. 
but absolutely yoid, because it has issued con- 
trary to law. " I haye already stated that I do 
not see that the Common Law Procelure Act 
says that no such judgment as h%a beea had in 
this cause shall be entered. It makes provision 
for the entry of such judgments, and the real 
cause of complaint is, that the plaintiff made 
a mistake in supposing that the proper time had 
arriyed for giying the notice from which the 
judgment was to follow. 

In Dickinson y. JSyre 7 Dowl 721, the entry of 
judgment in an interpleader proceeding as a 
judgment obtained in the ordinary way wm held 
to be a nullity, because no such prooeedini; was 
known by the practice of the court or authorised 
by the statute. 

Doe McSiUlan y. Brock, 1 U. C. Q B. 432.— 
The effect of this decision, as I underatan*! it, 
is, that where a rule nisi for judgment as ia ojse 



September, 1867.] 



LAW JOUENAL. 



[Vol. IIL, N.S.-^241 



O. L. Cham.] 



Hbbb y. Douglass — Kbarnet t. Tottehhax. 



[Eng. Rep. 



of A nonsoil is discharged on the peremptory 
undertaking, on payment of costs, the giTlng of 
notice of trial without the payment of the costs, 
may be treated as a unllity. Bat if a trial had 
been had, damages assessed, and jndgment en- 
tered, I do not think the defendant conld have 
delayed making his application for sereral terms 
to set aside the jndgment against him, and then 
haTC expected to succeed on the gronnd that the 
notice of trial was a nullity. 

In Forrester t. Graham, 2 S. 869, when the writ 
was not returned, nor an affidavit of serrice filed, 
the learned Chief Justice, Sir J. B. Robinson, 
considered the common bail and declaration filed 
a nullity. The late Sir J. B. Macaulay said the 
first common bail was irregularly filed. 

Bank of Upper Canada t. Vanvoehu^ 2 Prae. 
Reports, 882, 884, I decided on the authority of 
HoUnee t. SuteeU, 9 Dowl. 487, that when defen- 
dant was serred with a specially endorsed writ, 
to which he entered an appearance, yet plaintiff 
signed judgment against him without serring 
a declaradon and issued execution thereon, 
I could not consider the proceeding a nullity. 
The defendant not haring applied to set aside the 
proceedings in a reasonable time after haTing 
had notice of the execution against him, could 
not succeed in setting aside the judgment 

Kerr et al. t, Bowie, 8 U. G. L. J. 160: An 
application to set aside a jadgment because it 
was not properly signed, the writ not being a 
specially encforsed writ, nor a case in which it 
could be so endorsed and judgment signed. As 
the writ was not produced nor a copy of it, Sir 
J. B. Robinson refused to make the order sought 
for, sajring, if the case was not one for a speci- 
ally endorsed writ the application to set aside 
the judgment should hare been made sooner. 

I must Tiew this case as one in which the 
judgment was entered on 26tli March, 1866. 
The plaintiff became aware of that fact a few 
days after, if not on the day on which the judg- 
ment was entered, and he now applies, on the 16th 
March, 1867, to set aside this judgment. Unless 
the Signing of the jadgment is to be considered 
as a mere nullity there is no occasion for my 
interfering. I have not been able to bring my 
mind to the conclusion, that the entering of this 
jadgment is a nulliiy, and therefore the summons 
must be discharged. 

Bot cTen if the plaintiff's application could be 
sustained on the ground on which he has put it, 
and that he is not now concluded by his own 
laches as to the time of making the application, 
the facts disclosed by the affidarits shew that 
he has already made one application to a judge 
in Chambers snd obtained an order to set aside 
this judgment, but has not acted on that order. 
Any excuse that he might have to urge for not 
taking out the order was no doubt brought 
before the court in opposing the application to 
set aside the order, and if the court would not 
recognize the excuse as sufficient to sustain the 
order, I do not see how I can properly hold that 
the same ground being now put before me would 
authorise me to act as if the plaintiff was not to 
be held bound by the fact of omitting to take 
out his order, so as to require me to hold him to 
have elected to take that course. 

Having once applied to a Judge in Chambers, 
*and obtained an order setting aside this judg- 



ment, it does not seem to me to be consistent 
with the practice of the court to permit him to 
harass the defendant with repeated applications 
to the same end. I should feel inclined to hold 
that on this ground also the application must 
fail. 

As I hsTC already remarked, it does not 
Tory clearly appear on what ground tbe first 
application was made— if on tbe same as that 
now presented, then permitting the repetition of 
the application on the same grounds would hardly 
be consistent with the practice of the court ; if 
not on the same grounds, and these grounds 
were then known to the plaintiff, bat he deliber- 
ately chose not to act on them, then he is equally 
in fault. Leggo r. Young ei'al, 17 C B. 649, is 
an authority on this latter point. On the whole 
^ think this summons must be discharged with 
costs. 

Summone discharged. 
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Kbabhkt y. Tottbhham. 

yim OMtignment—JoM (respau-'AuavU and impriionmmt, 
A. and B. wen ehargofl jdntly and In od6 oount with ••• 
aaolt, battery, and Impriionment of the defendant A. 
pleaded a JnaUfleation aa a Jiutloe of the peace. Trea- 
paaaee, Including an aaaanlt, battery, and ImpriBonment, 
were pfx»Ted to hare been done by A. and B. jointly, and 
afkerwardfl on the aame day another Imprlaonment, but 
withoat an aeiatl battary, done by A. alone, to which 
laet the jaatiflcation alone applied. 
Beld (raTereing the decree of the Gonrt of Common Pleas), 
that no new aiaignment by the plalnttff waa neoeanary, 
and that the Jndge waa right In telling the jury to confine 
their attention to the Joint treapan only. 

[Sx.Ch.(Ir.) JnnaaO; Jolyl. I6W.B.IO203 
This case came before the Court upon appeal 
from the decision of the Court of Common Pleas. 
It was «n action of trespass, in which Rose 
Kearney was plaintiff, and Arthur Loftu's Tot- 
tenham and Phelim McGowan were defendants. 
The summons and plaint consisted of one count, 
namely, that the defendants assaulted and beat 
the plaintiff, and gave her Into the custody of a 
policeman, and caused her to be imprisoned In 
a police barrack, to the plaintiff's damage. The 
defendant, Arthur Loftus Tottenham, pleaded, 
first, that he did not commit the trespasses in 
the plaint mentioned, or any of them as alleged ; 
and, secondly, that the alleged trespasses were 
committed after the passing of Act 12 Vict, for 
the protection of justices in Ireland from Texa- 
tious actions, and that the defendant was at the 
time of tbe committing of the alleged trespasses 
a justice of the peace for the county of Lei trim, 
and that the alleged trespasses were committed 
by him in the execution of his office, and averred 
that more than six months had elapsed between 
the committing of these acU and the bringing of 
the action. He also pleaded a similar plea aver- 
ring the absence of the statutory notice of action. 
The defendant M'Gowan pleaded that he did 
not commit the trespasses in the plaint men- 
tioned, or any of them as alleged. 

Upon these defences the following issues were 
taken : — 1st Whether the defendants or either 
of them committed the trespasses in the plaint 
complained of, or any of them as alleged. 2od. 
Whether the said alleged trespasses or any of 
them was committed by the defendant Arthur 
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Loftus Tottenham in the. ezeoation of hie office 
as justice of the peace ae in 2nd and 8rd pleas 
alleged. 

The facts proved at the trial were as follows : ' 
The plaintiff, Rose Kearney, was tenant of a 
bouse and yard to the defendant Tottenham. 
The defendant M*Qowan was Tottenham's bailiff, 
and as such came to the plaintiff's house on the 
25th of August, 1863, and said he was author- 
ised to open a pass in the plaintiff's wall and 
through her yard for a person who lived in the 
next house. She refused to permit him to do 
80, and went to Tottenham to complain. Tot- 
tenham desired her to permit the pass to be 
made, or he would send her away.- After this 
interview M'Qowan and another person came 
and attempted to throw down the wall, where- 
upon the plaintiff resisted them, and in doing so 
was assaulted and beaten by M'Gowan. The 
police then arrived, and On being shown a letter 
by M*Gowan they arrested the plaintiff and took 
her to the barrack, where she was confined for 
three hours. After this time had elapsed, she 
was taken before Tottenham in his magisterial 
capacity and committed to prison again. A let- 
ter of authority from Tottenham to M*Gowan to 
throw down the wall, and the record of a former 
action of guars elauwm frepit for the same tres- 
passes, in whieh damages had been recovered by 
the plaintiff from the same defendants, were 
read on behalf of the plaintiff. 

Evidence on behalf of the defendant having 
been given, the learned Judge directed the jury 
to leave out of their consideration everything 
that happened after and including the arrest of 
the plaintiff by the police, who had arrested her 
in execution of what they considered their dot^, 
without the direction of the defendants, and that 
if they believed that the plaintiff was assaulted 
and beaten before that time by M*QowaB« tkey 
were to find for the plaintiff against both defen- 
dants, the defendant Tottenham being re^onei- 
ble for the acta of MoGoWaa. 

Counsel for the defendant Tottenham called 
on the learned judge to direct the jury tiMt if 
they believed the defendant, in the exeeutfoo of 
his duty as a justice of the peaee, eommltted the 
plaintiff to prison, the plaintiff not having new 
assigned, they should find Ibr the defendant. 
The judge having refused to do so, the jury 
found for the plaintiff in both issues. 

The Court of Common Pleas having granted a 
conditional order for a new trial, which was 
made absolute in Trinity Term, 1866, the plain- 
tiff now appealed from that decision. 

The question for the Court of Appeal was 
whether the direction of the learned judge was 
right, or whether, under the eirotimstanced, it 
was necessary for the plaintiff to hate new M- 
signed. 

Dowae, Q. C, and J. P, ffamilton, fbr the 
plaintiff. 1. A new assignment is made nnne'* 
oessary here by the Common Law Procedure 
Act, 1868* Formerly a new assignment was 
necessary in cases where it is no longer so, be- 
oauas the replication tU injuria only put in isftue 
the substance of the plea and not the identity of 
the trespasser. But the object of ^e Common 
Law Procedure Act was to prevent further plead- 
ing after the defence, and, therefore, by the issue 
i here tendered the identity of the trespassers in 



issue. The defendant accepted the issue that 
the very same trespasses complained of were 
done by him as a justice of the peace. 2. Bat 
even under the old law no new assignment would 
be necessary. If the declaration was perfectly 
general, and two trespasses were proved, both 
answering to the description of the trespasses in 
the declaration, then a new assignment waa 
necessary ; but here the plaint is speotfto in thie : 
that a joint trespass is alleged, and an assault, 
battery, and imprisonment described. Here 
there are not two trespasses proved which mi- 
Bwer to the dascriptlon of those in the plaint. 
The trespasses which the defendant justifies as 
a magistrate are not joint-trespasses, but single 
and committed by himself alone. And the tree- 
passes so proved do net include a battery, which 
is here alleged. The defendant has not proved 
a battery whieh needed this justification, and to 
which it was applicable. If we had new assigned 
here we muet have admitted a battery justified^ 
and a joint-trespass justified; and we oould not 
prove another battery and another joint-trespass, 
as there was only one. Defendant might have 
asked for partiojilars of the trespasses if he h»d 
any doubt: NichoU v. OUrmit, 1 M. & S. 688; 
Oreen§ v. Jtmet, 1 Wm. Saund. 299b ; Bamet t. 
Hunt, 11 East, 461 ; FYeemam v. CrofU, 4 M. & 
W. 4; Hall v. MiddUion, 4 Ad. & El. 107; 
Cocker V. Cromptan, IB. ft G. 489 ; CKtatley t. 
jSamet, 10 East, 80 ; Motta v. Levi, 4 Q. B. 418 ; 
Rogert v. Spen^t, 12 CI. & Finn. 719; Atkinton 
V. Matthetoi, 2 T. B. 176; OakUy v. Davit, 16 
East, 82. 

ArTMtrong, fiery., and Carton, for the defen- 
dant. — The fact of two defendants being sued 
does not specify the trespass in any way, be- 
cause each is entitled to regard himself as the 
defondant in a separate action with a separate 
summons and plaint, charging him individually 
with the trespasses complained of- And the 
fact that there is only one battery proved does 
not alter the case, as every imprisonment im- 
ports a battery: PkiUipe v. Bowgate, 6 B ft 
Aid. 220. Imprisonment is the gist of the ac- 
tion. [PiooT, C. B. — If you had pleaded only 
to the imprisonment, your plea would be bad ] 
But if an imprisonment only were proved the 
plaintiff would recover. There is a didtioct ac- 
tion for assault and battery, and there might 
have been a count for it here. But the question 
of false imprisonment is put on the record by 
charging assault, battery, and false imprison- 
ment. The defendant has proved and justified 
and imprisonment which imports an assault and 
battery, and, as there is no new assignment, was 
entitled to a verdict: Bannitter v. Pitker, 1 
Taunt. 867. The Identity of the trespasser is 
not in issue here. Nothing is in issue except 
the doing as a magistrate. 

Cur, adv. vuli. 

July l.-^t'iTZOCKALti, B., delivered the jixig- 
raeut of the Court. — I have been unexpectedly 
called upon to deliver judgment in this case, but 
I think I can state in a few words the re'isons 
for our decision, which Is that the decision of 
the Court of Common Pleas should be reveri«ed. 
The case was in effect this. Two distinct* im- 
prisonments of the plaintiff by the defendant 
were proved to have been made upon the same 
day, one a joint imprisonment by the two defen- 
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dants, and the other an imprisonmeot by the 
defendant Tottenham alone. It may be. taken 
that the defendant Tottenham had an exonee for 
one of the imprisonments, namely, that in which 
be alone was concerned. Bat the plaintiff went 
against the two trespassers for the Joint impris- 
onment, as she had a right to do, and the defen- 
dant has proved a justiftcation applioable only 
to the trespass in which he, and he alone, was 
Goncemed, and he then says the plaintiff should 
-haTC pleaded the joint trespass by way of new 
assignment The short answer to that is, that 
she could not ha?e reassigned without admitting 
a justification to a joint imprisonment by both de- 
fendants, and charging a second joint imprison- 
ment as uttjustiflable. But at the trial she 
would be met with the fact that there were not 
two joint imprisonments upon the' same day. 



Ra Aluv's Lxoaot. 
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WlM« a man entltttd to » tegicy had not iMen h«ird of tir 
flftaen yetrs, and waa auppoaed to h»Te gona to Anatralia, 
where he had been inquired (bat notadTertiaed) for with- 
oat aaooeaa. 

The Ooort raftaaed to traoafer the inliicipal to petUloneri 
dalmlag to be hia legal paraonal repreaentotlyea hot direct- 
ed aa inoairr. 

[T. CM.. Jane 16. 16W.R.11«4.] 

William Allin of Holsworthy, Deyon, died in 
April, 1851, having by his will bequeathed a sum 
of £1,600 to his son L. D. Allin, and J.C Browne, 
upon trust after the decease of an annuitant (who 
afterwards died in 1865), to diTide that principal 
in the following manner :->£800 to be dlTided in 
specified sums, between his several daughters 
and another, and £700 to L. D Allin. 

L D. Allin not having been heard of for fifteen 
years, and his legacy having been paid into court 
by J. C. Browne, the remaining trustee, the 
brothers and sisters, as his next-of-kin, now asked 
to have the legacy transferred to them. 

An affidavit made by J. C. Browne stated that 
in 1852 he received -letters from L. D. Allin, dated 
from specified addresses in London ; that in the 
same year be made inquiries at the last known 
address of the said L. D. Allin, and was informed 
that he had left for Australia; that in November, 
1858, he was informed by a Holu worthy man that 
he had seen L. D. Allin in Fleet-street about 
twelve months before; that in 1853, 1854, and 
1855, be had caused further inquiries to be made 
for L. D. Allin in London, but could only learn 
that he was believed to have sailed for Australia : 
that In 1858 he himself visited Australia, and 
while there made inquiries for L. D. Allin, but 
could learn nothing of him, and that he had never 
heard of him since, and save as aforesaid had no 
knowledge whether he was dead or alive, or, if 
dead, whether he had left any will, or any wife 
or children. No administration had been taken 
out to L. D. Allin's estate, and it did not appear 
that any advertisement had been issued for L. D. 
Allin in Australia or elsewhere. 

Kingdon^ for the brothers and sisters of L. D. 
Allin, asked to have the fund transferred to them, 

Clarence, for J. C. Browne, the trustee, did 
not oppose, but suggested whether advertisements 
should not first be inserted in Australian papers. 
[M ALIUS, V.C.—Can I make the order asked for 



while no advertisements have been issued in Aus- 
tralia. Is there any case to warrant my goiog 
so fart] 

Kinffdon cited Dunn v. Snowdonf 11 W. R. 
160, 2 Dr. if Sm. 201 ; Lord WoodhouaeUe v. 
Dalrymple, re Beamith, 9 W. R. 475, 664 , Re 
JiUehama Trutta, 1^ Beav. 507: Dowley y. Win- 
field 14 Sim. 277 ; Lambe v. Orion, 8 W. R. Ill, 
and remarked that in the Court of Probate ad- 
▼ertisements are not in all eases required ; Coote's 
Practice, 172, and see In ike gooda of W, T. Nor- 
rtf, 6 W. R. 261, 1 Sw. <k Tr. 7. 

Malins, y.C. — None of the Chancery cases go 
the length of disposing of the principal, when ss 
yet no advertisements have been issued. 

An order was then taken for an inquiry whether 
L. D. Allin were living or dead, and if dead, 
when he died, and whether he left any and what 
will, and whether be was ever married and if so, 
to whom, and whether there were any children 
of the said marriage, and who was or were his 
legal personal representatives. 
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Where ooe J. 8., HtIbs on hie fkrm, made whet he called 
** thla indentare" to his son J. W. S^ upon eonalderatlon 
of oatorRl lore and affection ; and " also that the nUd J. 
W. 8. hath thin day agreed to live with the said J. 8. and 
Uhor aad aeaiflt him in workins the land heratnafter de- 
Bcrlbed. and to maintain P. 8., the wife of the aaid J. 8.. If 
ihe aarviTes him, daring her natural life ;" ennreying the 
>»td ferm by metea and bounds to him in fee ■imple. 
** etoepting'and re e ervtng noTertlieleeB the entire nee and 
poeseulon of eaid premisee unto the laid J. 8. and hie 
aaelgns, fi>r and during the term of his natural life, and 
thin convfl^anoe in no way to take effect until after the 
deoeaae of the eaid J. 8., the grantor," the habendum 
being to haTH and to hold the premisea '* after the deeeaae 
of Mid J 8," to him, the eaid J. W. 8^ his heke and aa- 
eigna. ie. 

BtUU that the Instmment la to he eoaaidered aa a will, not 
as a deed, and was iherelbre roTocable. 

[July 15th, 1887.] 

The opinion of the Court was delivered at 
Philadelphia, January 14th, 1867, bj 

WOODWAKD, C. J.— 

The great question in the ease, and the only 
cne nfi shall disouss is, whether the indenture of 
22nd November 1849 by John Soott to his son 
John W. Soott 'conveying the farm in dispute, 
was a deed or a will. Not ivhether the parties 
called it a deed, nor whether it eontained the 
customary words of a deed, but whether accord- 
ing to the intentions expressed upon the face 
of the instrument it can in law have the eifect 
and operation of a deed. This is our question, 
and it is important to place before our minds in 
a very distinct light, the instrument to be inter- 
preteid. 

* John Scott, an old man living on hie farm, 
made what he called ** this indenture'' to his son 
John W. Scott, at the above mentioned date, upon 
a consideration of natural love and affection; 
and also that the said John W. Scott hath this 
day agreed to live with the said John Scott, 
and labor for and assist him in working the land 
hereinafter described ; and to maintain Patience 
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Scott, the wife of the said John Scott, if ehe sar- 
▼i?es him, during her natural life/' conTejing 
the said farm by metes and Konnds, to him. In 
fee simple, ** excepting and reserfing, neverthe- 
less, the entire use and possession of said pre- 
mises unto the said John Scott and his assigns, 
for and during the term of his natural life ; and 
this couTejance in no way to take effect until 
after the decease of the said John Scott, the 
grantor." The habendum was to hare and to 
hold the premises "after the decease of said 
John Scott,*' to him, the said J. W. Scott, his 
heirs and assigns, &c. 

After the father and son commenced their 
joint possession under this deed, they qu'irelled, 
and the father tarned the son out by action of 
ejectment,- and kept the sole possession in him- 
eelf till he died, his wife Patience having died 
before him. Before his death, to wit, 26th 
February 1861, he made a formal will in which 
be revoked all former wills, and ** particularly a 
certain will and testament (in form as a deed), 
recorded in the recorder's office of said couoty of 
Erie, in Deed-Book A. p. 716 witnessed by Marion 
Hutchinson and Qeorge H. Cutler ; and I hereby 
give and assign as the reason of revoking and 
making void said will that my son John VY. Scott' 
and his wife have failed to treat me with filial 
affection, and to comply with the conditions upon 
which I made said will." He then goes od to 
devise the land in question to his daughters, 
Nancy Holliday, Anna Sanford, Parney P.Turner, 
and his son Abner Scott, the plaintiffs in this 
action. 

These devisees succeeded to the possession but 
lost it by an action of ejectment brought ogainst 
them by John W. Scott, and this is a second eject- 
ment brought by them to regain the posi<es8lon. 
If the deed of 22nd Nov. 1849 vested tbe title in 
John W. Scott, th'e subsequent will was inoper- 
ative of coarse, so far as concerned this land ; 
but if the deed vested no present interest, and 
was intended to operate as a testament, it was 
very expressly revoked and repealed by the pub- 
sequent will, and plaintiff 's devisees under this 
will have no title. 

The testator called and treated the deed as a 
will, but not until after he had quarrelled with 
his son and turned him out of possession. When 
he made the instrument he called it an indenture 
and permitted his son to record it as a deed. 
His treatment of it as a will therefore, proves 
nothing. 

But what is the effect of the reservation clause 
above quoted ? Undoabtedly, a life estate was 
reserved to the grantor, with the entire use and 
possession of the premises, and of course the 
instrument could not take effect as a ''conveyance 
until after his death, and such was the declared 
intention. 

The learned judge construed the latter clause 
of the reservation as a protection of the life es- 
tate ; but it needed no protection, for it remained 
in the grantor, being excepted out of the grant 
as fully as it was capable of existing. But if 
these pregnant words were added with some such 
mistaken notion of the parties, and it is quite 
possible they were, they are an emphatic declara- 
tion that no interest should be considered as 
presently oonVeyed to interfere with the life 
estate ; whilst the habendum ia equally express 



that the estate intended to be conveyed to Jolin 
W. Scott should commence at the death of the 
grantor. Without straining or unduly erapha- 
sizing any of these words, it is impossible to 
doubt that, if any effect whatever is to be given 
to them they limited the fee to' take effeot in 
future. At common law this can only be done 
when a particular estate, to take effect presently, 
is granted^ not rteerved^ to support the fee. If 
the-qni^stion was upon John W. Scott's title under 
the deed, without any subsequent will in the case, 
and we should be obliged to say that as an 
attempt to create a freehold in futuro without 
the grant of a particular estate to support it, the 
deed was void, we might perhaps support it as a 
covenant to stand seised to his use. I shy per- 
hope, because, the case has not been fully con- 
sidered in that aspect, and the reason why we do 
not BO contemplate it is, that there being a aub- 
sequent will, it becomes a mere question of 
interpretation whether the former instrument 
was testamentary in its character or not. If it 
was testamentary, then it ought not to be con- 
strued as a covenant to stand seised, there being 
a later will. Had there been no later will, tbe 
deed, though testamentary, might perhaps have 
been supported as such a covenant. 

We come, then, to the real question, was the 
deed essentially a testamentary instrument ? 

Swineburn defines a testament to be a just 
sentence of our will touching that we would haTo 
done after our death. And because — '*some 
there be who do censure this excellent definition 
to be defective, though unworthily," he makes a 
full exposition of the meaning ot every word in 
the definition. The only distinction he makes 
between a testament and a will is the distinction 
between juHa tententia and legitima diApoeiiio. 
But the essence of both is that it is a disposition 
to take effect after death and this is adopted by 
Judge Redfield, the latest comentator, in his 
work on the law of Wills, p. 6. 

In the case of Habergham v. Vincent, 2 Vesey, 
p. 204, the question was whether two instruments, 
one in form a will, and the other in form a deed, 
did not together constitute a will, and the case 
was greatly considered. It was first argued 
before Lord Thurlow, who took a long time to 
consider of it, and then directed a case to be 
stated for the opinion of the court of King's 
Bench. In consequence of too short a statement 
in sending this case to law, the second instru- 
ment was there consirlered a deed, and the other 
questions were ruled accordingly. Afterward, 
when the case came before Lord Chancellor Low- 
borough, he said he felt so strongly that this 
instrument (tbe deed), was to be construed as 
testamentary that he must have the assistance of 
two of the judges to sit with him at the argu- 
ment ; and accordingly, Mr. Justice Buller and 
Mr. Justice Wilson, in accordance with a custom 
which sometimes is practised in the high Court 
of Chancery, sat with the Chancellor and de- 
livered separate though concurring opinions. 
Mr. Justice Buller in his opinion said: — ** When 
this case was argued in the King's Bench no one 
of the cases quoted here by the Attorney Qeneral 
was mentioned or alluded to. I freely confess," 
he added, **they did not occur to me. But thpse 
cases have established that an instrument in any 
form whether a deed poll or indenture, if the 
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the obTioQS purpose is not to take place till after 
the death of the person making it, shall operate 
as a will. The cases for that are both at law, 
and in eqaity ; and in one of them there were 
express words of immediate grant, and a oon- 
lideration to support it as a will." 

To the same effect were the other opinions in 
this case. The cases to which Justice BuUer 
alluded as cited bj the Attornej General (Sir 
John Scott), were West's case, Moore 177, where 
it is laid down that if there is a letter expressing 
the disposition as to land it is sufficient : — Onen 
▼. Proude 1 Mod. 117, where, though the instru- 
ment was sealed and deliTered as a deed It was 
held to be a will. Maltham t. Th€ Duke of De- 
vonahire, 1 P. Will. 629 where a will directed the 
executors to pay £8,000 as the tesUtor should 
afterwards appoint. He afterwards made a deed 
of appointment which was taken as part of the 
will. 

I refer also to oases cited in note Q of I Wil- 
liams on Efidence, p. 61 ; Rowan's Appeal, 1 C. 
298. 

But it is supposed the covenant of general 
warranty in the deed estops the plaintiffs. Un- 
doubtedly the coTcnant of general warranty pro- 
tects the consideration, and as that was in the 
form of serrices to be rendered, John W. Scott 
will be entitled to his action for damages if he 
rendered those service$. This question has not 
been inTcstigated ia the present action ; but if 
the old man turned the son out of possession of 
the premises, and took exclusive possession to 
himself and died in such exclusife possession, it 
is not very likely that a breach of coTenant will 
be enforced against his personal representatiTes, 
which was not thought worth asserting against 
the old man himself. 

Bpt, howeTer this may be, we see nothing in 
the covenant of warranty to change our construc- 
tion of the operatiTe words of the grant As 
these words were expressly limited to take effect 
only after the death of the grantor, they were 
necessarily revocable words. The doctrine of 
the cases is that, whatever the form of the instru- 
ment, if it Test no present interest but only ap- 
points what is to be done after the death of the 
maker, it is a testamentary instrument. It sig- 
nifies nothing that the parties meant to make a 
deed instead of a will. If they have used lan- 
guage whick the law holds to be testamentary, 
their intention is to be gathered from the legal 
import of the words they have employed ; — ^for 
all parties must be judged by the legal meaning 
of their words. 

The revocable words of the first instrument 
having been revoked by the subsequent will, the 
estate must go to the devisees, and John W. Scott 
if entitled to any redress, must seek it by a 
personal action against the legal representatives 
of the decedent. 

The judgment is reversed, and a venire faciae 
de novo is awarded. 

Agnbw, J. 

I dissent from the opinion just read. 

The late Chief Justice Gibson, in dealing with 
the principle which rules this case, said in Bile- 
man v. Bowebaugh 1 HarriS| 844, — "it is decisive 
against the testamentary character of the instru- 
ment that it is not absolutely a will. It must be 



exclusively so or it is a deed ; for there is no 
middle ground. 

Then, what have we T A deed in form — in all 
its parts and circumstances without the slightest 
cast of a will. Form, it is true, will not prevail 
against actual intent ; but it is the evidence ef 
intention, and casts the proof of actual intent on 
those who oppose it But here both form and 
intention coincide, as the instrument clearly 
shows. The writing fs not only styled an inden- 
ture, grants, bargains and sells an estate for a 
valuable as well as a good consideration ; was 
sealed and delivered In the presence of witnesses, 
and was duly recorded as a deed in two months 
from its date, — ^but the valuable portion of the 
consideration was an immediate agreement of the 
grantee to live with the grantor in his lifetime, 
and to labor for and assist him in working his 
farm (the granted premises), and also to maintain 
the grantor's wife during her lifetim'e, in case she 
survived him. How can this portion of the deed 
be construed as a will ? and how can revocability 
be affirmed of such an instrument ? which accor- 
ding to the English decisions, by its acceptance, 
made this agreement a covenant on part of the 
grantee on which the action of covenant will lie, 
and in our state according to the decisions only 
varies the liability to assumpsit instead of cov- 
enant, when the instrument is not sealed by the 
grantee. It is no answer to say that the grantee 
did not perform the present service to which the 
deed bound him. That may be a good defence 
in equity to the covenant to stand seized, created 
by the deed, and therefore allow ground for a 
recision but it does not alter the nature of the 
writing. As a test of its true character let us 
suppose John W. Scott had lived with and labored 
for his father as stipulated in the consideration 
of the deed, will any one say that the instrument 
under which the services was. performed though 
in form an indenture could be revoked as a will t 
Clearly not It undoubtedly had the force of a 
power of attorney coupled with an interest, which 
though revocable as an instrument becomes irre- 
vocable by the interest coupled with it. Indeed, 
it was more,~for it contained a covenant for 
title. On the performance of the stipulated ser- 
vice It took effect, and would be no longer within 
the grantor's control. Having received the con- 
sideration, or being in its continued receipt, his 
covenants in the instrument bound him, one of 
which was the express covenant to warrant and 
defend the estate and premises granted to John 
W. Scott and his heirs and assigns, against the 
grantor and his heirs, and all oUiers, subject to 
(and this is the only exception in the covenant^, 
the life estate reserved to the grantor. This is 
a clear covenant as to the remainder after the 
parUcular estate of the vendor had expired, and 
it was for a present and a valuable consideration 
in the labor and service to be performed. The 
language of the granting part of the deed is also 
a present conveyance of the land, and carries all 
within its terms, which, according to the estab- 
lished rule of Interpretation, must be taken most 
strongly against the grantor. 

The exception which follows the grant is there- 
ore all that can avail him and what is it? 

It is simply a reservation of the use and pos- 
session to the grantor and his assigns during his 
natural lifetime, and this exactly coincides with 
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the subseqaeDt eoTeoant of warranty. The 
words "and this oonTejanoe in no way to take 
effect nntil after the deoea^ie of the said John 
Scott« the grantor/' follow the exception, and ao- 
added to it, and it is supposed they give charare 
t«er to the instrument. But, while they limit th 
time when the deed is to take effect and raise a 
new qaestion — whether the deed is a eonimoa 
law feoffment, or a coTenant to etand seized to 
use, they in no wise impress npon the instrument 
the character of a will, or make it revocable by 
the act of the grantor alone. They do not re- 
lease or discharge the grantee from his obliga- 
tion to perform an immediate "Service, as the 
present consideration of the indenture; nor do 
they release the grantor fh)m his coTenaot for 
title on the grantee's performance. Bat thes>e 
are the very elements of contract, and not of 
voluntary devise. They take from the pnper its 
title to be an absolute will, and draw it directly 
within the principle stated by the late C. J. 
Gibson. 

The true point of the case is that the paper is 
a contract for acts to be done in the lifetime of 
the grantor, and is wholly inconsistent with the 
idea of mere testacy. The language of the late 
Chief Justice illustrates the point, and ij there- 
fore cited, and not because it contains a rule 
applicable to every case that can arise. 

What, then was the true design of the instru- 
ment? 

Clearly, it was on one side, to enable the 
father to have the labor and services of his son 
on his farm at home while he lived, retaining the 
right to its use and possession during his own 
lifetime, and to secure the maintenance of his 
wife after his death, if she survived him ; and 
on the other band, to secure the title to the son 
after his death, as a compensation for his labor 
and service. Did the son intend to perform his 
part of the indenture, and leave it optional with 
his father to retract and revoke his T Did the 
father intend to take the service of his son, and 
yet retain the power to disappoint him? No 
such design appears in the whole instrument; 
yet this is the burden of proof of an actual intent 
which the form of the instrument imports. 

Certainly there was a bargain between these 
parties, as the intent of the writing clearly shows. 
It was for a valuable consideration, and though 
the writing may not operate as a common law 
feoffment because of the reserved life estate, yet 
it will operate as a covenant to stand te the use 
of the son, on his performing the services stipu- 
lated as the consideration. If he failed to per- 
form it, equity may relieve the covenator because 
of the failure of the consideration ; but it cannot 
alter that whicb clearly was a bargain in terms 
and intent, and thus change the writing from a 
deed into a mere will. 

I would therefore afirm the judgment of the 
court below. — PitUburgh Leg^l Journal, 
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(QmUnued fnmpagt 165.) 
New Trial. — See Libel, % 

NuwANOE.--&« Mastee ajh) Seevant, 6. 

Paeties. — Bee Equitt Pleapino Ain> PaAcnoB, 1, 
2 ; MoBTOAOB, 1 ; Soljcitor, 1. 

Partnership. — See Mortgage, 1 ; PRacticb, 2 ; 

Solicitor, ). 
Patent. 

1. A. obtuned a patent for improvements in 
the construction of ships. By his specification, 
he claimed as his invention (amongst others) 
1, the construction of ships "with an iron 
frame combined with an external covering of 
timber;" "6, the consruction of iron franiea 
adapted to an eKtemal covering of timber, as 
described." Held, that the term " iron frame" 
in the first claim was not confined to such an 
iron frame as that specified in the sixth claim; 
and that inasmuch as the use of iron and timber 
in the construction of ships wair already known 
and used, and as the claim was only for the 
application of the same old invention, viz., 
planking with timber, which was formerly done 
on a wooden frame, to the same purpose on an 
iron frame, the patent could not be sustained. 
-^Jordan ▼. Moore, Law Rep. 1 C. P. 624. 

2. Time for applying for letters patent was 
extended where the delay was small and acci- 
dental— /n re fferaee. Law Rep. 1 Ch. 618. 

Penaltt.-^Sm Mortgage, 2. 
Perjurt. 

False swearing before a local marine board, 

acting under lY A 18 Vic. c. 104, % perjury.— 

The Queen v. Tomlinson, Law Rep. 1 C. C. 49. 

ThUADisQ.^^See Equitt Pleading and Practice; 

Practice, 1,8; SoucrroR, 2. 
Pledge. — See Bill of Lading. 

Power. 

1. Testatrix had, by her marriage settlement, 
power to appoint certain funds, but it did not 
appear that she had any other property. By 
will, made before the Wills Act, not referring 
in terms to the power, she gave all her pro- 
perty and estate, of what nature, kind, quality 
soever the same might be, to her husband 
absolutely. Held, an execution of the power. 
— Aitomey Oeneral v. WUkineon, Law Rep. 3 
£q. 816. 
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3. Property was given by will on trust to A 
for life ; remainder to aU or such one or more 
of the childjpen or issue of the testator's de- 
oeased brother B., in sach shsree and in such 
manner as A. should appoint; and, in de&olt 
of appointment to B.'8 children equally. C, one 
ci B.*B children^ assigned " all his estate and 
efifects" by deed under the Bankruptcy Act. 
1801, but never obtiuned a discharge. After 
this, A appointed the fiind by will to B.'b chil- 
dren equally; and, as all B's children sarviyed 
A., C. took the same share he would have taken 
in default of appointment. Mdd, that the deed 
did not pass after-acquired property ; and that 
C.'s interest in default of appointment was de. 
feated by the appointment, which gave him a 
new interest, liable to be defeated by lapse, and 
that therefore C.'s share did not pass under the 
deed.— ruar<f< TVusfe, Law Rep. 1 Ch. 688. 
See ELionoN, S ; Maeshallinq op Asbits, 1. 
PnAcncs. 

1 . if an action is begun in the name of a 
dead man, his representatives cannot be sub- 
stituted as plaintifis. — Clay v. Oxford, Law Rep. 
2 £x. 64. 

2. To an action on A bill of exchange, the 
defendant pleaded that he did not accept, and 
proved that the bill was accepted by his partner 
in the firm's name, and included a private 
debt of the partner, for which he had given his 
partner no authority to accept. The court 
amended the declaration by adding a count for 
the consideration, and ordered a verdict to be 
entered for the sum really due from the firm 
on terms. Whether the plea was proved, queere, 
ElUiUm V. Deacon, Law Rep. 2 G. P. 20. 

5. An affidavit made in order to hold a de- 
fendant to bail, which states that the defendant 
"is indebted" to the plaintiff ** for money lent 
and goods sold and delivered," without aver- 
ring that the money was lent or the goods sold 
and delivered by the plaintiff to the defendant, 
is insufficient. — Sdndley v. JP^anchi, Law Rep. 
2 Ex. S4. 

4. A creditor may have a ecirefacifu against 
a shareholder in a railway company, under 8 
^ 9 Yic c. 16, sec. 86, though the sheriff's 
returns to abortive writs issued against the 
company have not been aetoally filed at the 
time of the motion ; and, though notice to the 
party sought to be charged must be served 
personally, the rule niti for the adre/adoB may 
be served on an attorney authorised to accept 
service for him. — Rfraecmbe HaUway Co. v. 
Devon and Somtmet jiaUwajf Co,, Law Rep. 2 
C. P. 16. 

6. A plaintiff who recovers a debt not ex- 
ceeduig £20, though deprived of costs, is yet 



entitled to poundage fees and expenses of exe- 
cution under 15 <k 16 Vic c. 76, sec. 123. — 
Axmiiage v. Jeswp, Law Rep. 2 C< P. 12. 

Su DiFTKaxziT Titles. 
PnAraiPix. Aim Agbvt* 

The defendant employed an architect to pre- 
pare plans and a specification for a house, and 
to proemre a builder to erec^ it. The architect 
took out the quandtiefl, and represented to the 
plaintiff, a builder, that they were correct; the 
plaintiff thereon made a tender, which was 
aeoepted. The quanities proved incorrect, and 
the plaintiff expended much more material 
than he contemplated. Held, that there was 
no evidence that the architect acted as the de- 
fendant's agent in taking out the quantities, or 
that the defendant guaranteed their accuracy, 
and that, therefore, the plaintiff could recover 
only his contract price. — > Scrivener v. PmIc, 
Law Rep. 1 C. P. 716. 

See Bill or Lading, 2 ; Contbaot, 1 ; Mastxk 
AKD Sbbvaxt ; Sbip, 2. 
PBOSAra Pbaotiob. 

1. A will was opposed on a written state- 
ment, by an attesting witness, that it was not 
duly executed. The party opposing the will 
did not deliver notice of intention not to call 
witnesses till after he had delivered his plea. 
Eddf that he had thereby lost the protection 
agahist costs given by contentions rule 41; 
and the court, thinking the statement unfairly 
obtuned, condemned him in costs. — Bone v 
Wdttle, Law Rep. 1 P. <k D. 249. 

2. The rule which protects one oppodng a 
will agunst costs, if he gives notice that he 
merely insists on the will being proved in 
solemn form, and only intends to cross-examine 
the witness produeed in support, does not apply 
to a case In which undue influenoe is pleaded* 
-^Ireland v. JtendaU, Law Rep. 1 P. <k D. 194. 

8. A next of kin, who had unsnocesafnlly 
pleaded und^e influence, was yet not con- 
demned in costs, the plea' under the circum- 
stances not being unreasonable. -^ Smith v. 
Smith, Law Rep. 1 P. A D. 289. 
Bee ADmNnTaATioH. 
PaoDVOTtoN or Doouiuirrs. 

1. A case and opinion of counsel stated about 
a separate litigation on the same subject-matter 
as the present dispute, and, after it had arisen, 
is privileged from production, as is also a letter 
written between co^efendants about a matter 
In suit, with direction to forward it to their 
joint solicitor.— lAmJki'fifl v. Buehby, Law Rep. 2 
£q: 547. 

2. If a defendant, after answer, has obtained 
an affidavit as to documents in the common 
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form, he may file a concise statement of specific 
matters of which he seeks discovery with in- 
terrogatories ; and it will be no answer for the 
plaintiiF to say, that some of snch matters were 
comprised in or that they were all referred to 
in the answer, and that the first affidavit was 
sufficient; but a summons, taken oot by the 
defendant for an affidavit of documents in the 
same form in which he has interrogated, will 
be dismissed as unnecessary. — NewaU v. Tele- 
graph ConttrucHon Co., Law Rep. 2 Eq. 766. 

3. To entitle to discoyery under the Common 
Law Procedure Act, 1864, sec. 60, a party 
must show by affidavit that his adversary has 
some one document to the production of which 
he is entitled. — Evans v. Louis, Law Rep. 1 
C. P. 666. 
PaoMissoBT Note. — See Bills and Notes. 
Railway. — See Dog, 2; Mortgage, 4; Ultea 

YiRBs; Vendob and Purchaser, 8. 
Release. 

If a release given by A to B. extends in 
terms to money which B. has openly, but with- 
out justification, taken from A., A cannot file 
a bill to compel B. to pay this money, though, 
when the release was given, A. was ignorant 
of B.'s fraud. A/s remedy is to have the re- 
lease set aside, and if, in consequence of deal- 
ings subsequent to the release, that cannot be- 
done, A. is without relief in ecpitj.^^Skilieck 
V. Hilton, Law Rep. 2 Eq. 687. 
Res Adjudioata. — See Judgment. 
Sale. — See Contract, 8 ; Vendor and Purchaser. 
Separate Estate. 

Testator gave real and personal estate to 
trustees in trust for his wife for life, and after 
her death for his daughter absolutely, and di- 
rected that the principal moneys, rents, issues, 
profits, interest, dividends, and proceeds which 
his wife and daughter, or either, should be 
entitled to, should be paid into their own hands 
as the same became due, and not by way of 
anticipation, and should be for their separate 
use and benefit; and for which moneys, rents, 
issues, profits, interest, dividends, or proceeds, 
the receipt alone of his wife and daughter, 
whether covert or sole, should be a discharge. 
Held, that the corpus of the real estate was not 
given to the separate use of the daughter. — 
Trouibeek v, Itovghey, Law Rep. 2 Eq. 634. 
Servant.->-;8«« Master and Servant. 
Service of Process. — See Practice, 4. 
Set-off.— ^« Assignment. 
Settled Estate. 

Four persons, entitled each to a fifth of a 
fund, became entitled in Individual shares to 



the estate on which the fand was charged ; the 
entire estate being sabject to a mortgage. 
Held, that no one of the four could claim the 
right of haTing the whole land divided, and 
thrown in fourths on the respective shares ; so 
that, by paying the difference between what 
was chargeable on his share of the estate and 
what was due him in respect of bis portion, his 
share might be cleared ; bat held, that such a 
proposal was a proper subject for arrangement 
in Chambers. — Otway-Cave t. Olway, Law Rep. 
2 Eq. 726. 
Shelley's Case, Rule is.^Set Will, 14. 
Ship. 

1. The charterers put a cargo, consisting of 
casks of oil, wool, and rags, on board the ves- 
sel, and personally superintended the stowage 
of the cargo. The bill of lading of the oil con- 
tained this memorandum, " not accountable for 
leakage." On the voyage, the oil casks became 
heated by the action and contiguity of the wool 
and rags, and a very large portion of the oil 
was lost. In a suit by persons to whom the 
bill of lading had been transferred, held, that 
the memorandum covered not only ordinary 
leakage, but all leakage, in the absence of neg- 
ligence, Held, further, that the ignorance of 
the shipowners as to the latent effect of heat 
in storing the oil with wool and rags, did not* 
in the circumstances of the shippers superin' 
tending the stowage, amount to such negligence 
as to make them liable — Ohrloff v. Briscall, 
Law Rep. 1 C. P. 281. 

2. Goods were shipped under a bill of lading 
describing them as of certain weighty and 
making them deliverable to the consignees on 
payment of freight at a certain rate on the net 
weight delivered. On arrival, the agent ap- 
pointed by the managing owner refused to 
deliver the goods, unless the consignees would 
pay according to the weight mentioned in the 
bill of lading, or (under an alleged custom) in- 
cur the expense of weighing at the ship's side 
or at a legal quay. The consignees paid under 
protest, and sued the defendant, a part owner, . 
to recover back the excess. The jury having 
negatived the custom, held, that the defendant 
was liable, thopgh he had neither Interfered 
with nor assented to the appointment of the 
agent, and though none of the money had come 
to his hAnds^—CouUhurst v. Sweei, Law Rep. 1 
C.P. 649. 
See Award, 8; Bill of Lading; Cbabtbe 
Paett; Feeigbt. 
solicitob. 

1. One of a firm of solicitors received from 
a client money, for which a receipt was ^^ea 
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in the firm's name, stating that part was in 
payment of costs due the firm, and the rest to 
make arrangements with the client's creditors. 
The solicitor misappropriated the money. Udd, 
that the transaction with the client was within 
the scope of the partnership business ; and that 
the partners were jointly and sererally liable 
to make good the amount, but that all the part- 
ners were necessary parties to a suit in equity 
for that purpose. — Atkinton ▼. Afaekrith, Law 
Rep. 2 tq, 670. 

2. If the defendant does not plead no signed 
bill deliv^Ved, an attorney may rely on a con- 
tract for a specific sum for business to be done, 
without producing a bill, or showing charges 
amounting to the sum. — SearihT, Rviland, Law 
Rep. 1 C. P. 642. 

8. The attorney of a married woman retuaed 

in a divorce suit has a lien for his costs on her 

alimony in his hands. — Sz parte Bremner, Law 

Rep. 1 P. <k D. 264. 

See Production op Documents, 1 ; Teusteb, 2. 

Specific Performance. — iSee Dibootert; Ease- 
ment. 

Stoppaob in Transitu. 

A French firm, M. <k D., sold goods through 
their agent in England to S. dt T., payable by 
bill at three months, and shipped the same. A 
bill of lading was deliyered to S. <k T^ in 
exchange for their acceptance at three months. 
Afterwards, the bill of lading was redeliyered 
to Jl. <& D.*s agent to hold as security against 
the acceptance. T., a member of the firm of 
d. <k T., subsequently obtained the bill of 
lading from M. A D.'s agent by a fraudulent 
misrepresentation, and indorsed and delivered 
it to P. for value, without notice of the fraud. 
Seld, that M. A D.'s right of stoppage in iran- 
titu was gone. — Peaee v. Qloahee, Law Rep. 1 
P. Ck 219. 

Threat. 

At the trial, before justices, of an informa- 
tion against A A B., under 6 Geo. lY., c 129, 
sec. 8, for unlawfully, by threats, endeavoring 
to force C. to limit the number of his appren- 
tices, it appeared that C. was a master-builder, 
and A and B. president and secretary of a 
bricklayers' association. C.'s men having left 
him, he wrote, three weeks after, to B., as 
secretary, asking why the men were taken from 
him, and what they required him to do. At a 
meetii^^ of the association, at which A. ^ B. 
were present, a reply was sent stating a reso- 
tion, passed some time before, that no society 
bricklayer would work for B. till he parted with 
some of his apprentices. The justices convicted 
A. dp B. Eeid, on a case stated, that as the 



justices had not stated that they had drawn 
the inference that sending the resolution was a 
threat, the court ought not to draw such infe- 
rence from the evidence, and that the convic, 
tion ought not to stand. Qwxre, whether the 
combination of the men was illegaL — Wood v. 
Bowron^ Law Rep. 2 Q. B. 21. 
Trustee. 

1. A trustee cannot exact any bonus in res- 
pect of great advantages accrued to the eestuie 
que trueteni from services incident to the per 
formance of duties imposed by the trust deed, 
and a settled account by a eeetui qtte trust, allow, 
ing such bonus was set aside. — Barrett v. hart- 
ley, Law Rep. 2 Eq. 789. 

2. A solicitor, holding the deeda of an estate 
mortgaged to his client, deposited them with a 
banker, as security for money with which he 
bought an estate for himselt When the mort- 
gage was paid, he used the mortgage money in 
repaying the banker's loan, but told his client 
that he had re-invested it in other good secu- 
rity. His client thereupon executed a reassign- 
ment of the mortgage ; but the solicitor never 
re^invested the money,^though he pud Interest 
thereon till his death. Held, that the client 
had a lien on the estate bought by the solicitor. 
— Hopper V. Conyere, Law Rep. 2 Eq. 649. 

8. A marriage settiement declared that money, 
then in the hands of the wife's brother, should 
be heM by three trustees (one being the bro- 
ther) on trust, to pay her, at her written 
request, the whole or any part absolutely, and, 
till such request, on trust, when and as the 
same should come into the trustees' hands, to 
invest the same, and pay the interest to the 
wife for life, for her separate use, and, after her 
death, as she should by will appoint ; and, in 
default of appointment, to the husband. The 
money was allowed to remain thirteen years 
in the hands of the brother, who paid the hus- 
band the interest and part of the principal, 
with the wife's knowledge. On bill by the 
wife, after death of the husband and insolvency 
of the brother, against the three trustees, hM, 
that the trustees were guilty of a breach of 
trust, but that the wife was debarred by acqui- 
escence from claiming as against the two trus- 
tees who had neglected to 'call in the mon^y. — 
J<mee v. Bxggine, Law Rep. 2 Eq. 638. 

8e€ Will, 4, 6 ; Mortoaoe, 8. 

Ultra Vires. 

Semble, that the directors of a nulway com- 
pany have no power to make a contract so as 
to give another railway company an interest 
in the traffic which may be carried on a line 
of railway which the directors' company may 
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thereafter be empowered by Btatnte to oqd- 
stmct. — Midland Railway C«. ▼. London <f N, 
W, RaUway Co,, Law Rep. 2 Eq. 5^. 
Veitooe and Ptjsohasvb. 

1. An estate being sold by the court at the 
snlt of a mortgagee, with liberty to all parties 
to bid, the auctioneer stated that the sale was 
without reserve, bat that the parties could bid. 
The plaintiff bid, and ran the purchaser up 
from £14,000 to £19,000, without any one else 
interreniDg. Hdd, this was no ground to dis- 
charge thd purchaser. — Dimmoek v. HaUett, 
Law Rep. 2 Ch. 21. 

2. Particulars'of sale described a farm, about 
a third of the estate, as late in the occupation 

. * of A., at the rent of £290. A* had occupied 
the farm at the yearly rent of £290 ; but the 
first quarter he paid only £1 rent, and left at 
the end of the fifth quarter, nearly a year and 
a half before the sale. Since then, the yendor 
had agreed to let the farm al £22S, bi^t the 
agreement had been rescinded; and the eri- 
dence showed that the farm would not let for 
nearly £290. Hddy that the purchaser should 
be discharged. — J>imnu>dB ▼. Sallett, Law Rep. 
2 Ch. 21. 

8. A railway company took land, made a 
railway thereon, and leased the rdlway to 
another company. Part of the purchase money 
being unpaid, on bill by the land-owner afa&mt 
both companies, it was ordared, on fOOtioD. 
that the first company should pay the money; 
and, in defimlt, ihat both companies; should be 
restrained from using the land (Tumer» L. J., 
tUMentinff). — CosenM ▼. Bagnw Railuay 09,, 
Law Rep. 1 Gh. 694. 

See GormAVT ; EAsmsNT. 
Vested Interest. 

Gift by will of residue on trust to sell and 
invest, and pay " the said property and interest 
arising therefrom to A, on his attaining the 
age of twenty-four yearu: but, in case of his 
not attaining that age, or learing male issue, I 
give the said properties" to other persons. 
Held, that A. took a vested interest, liable to 
be divested in the events mentioned. — Wkitter 
V. Bremridge, Law Rep. 2 £q. 736. 

See Will, 9. , 

WATK'aCOURSB. 

The plaintiff was lessee of a mill on riparian 
land, not far from the stream. His lessor's 
grantor had in 1864, under a written agreement 
with A, the adjoining higher riparian owner, 
and subject to an annual payment, made a cut 
on A.'s land, and brought the water by it to 
the mill. The flow of water in the cut had 
ever since been used and enjoyed by the mill- 



owner, and the annual payment had been made. 
The defendant, a riparian owner above A., in- 
tercepted the water of the stream. In a eait 
by the plaintiff for damages. Held, that he 
could recover {per Pollock, 0. B., and Chan* 
nell, B.) on the ground that the stream hftd 
been divided into two oourses, and that the 
plaintiff was a riparian proprietor in respect of 
the cut. Per Bramwell, B., on thoground that 
a riparian land-owner can grant to a non ripa- 
rian land owner the flow of water from the 
stream to the latter*s premises, to be used oa 
the premises, and that the grantee may sae a 
higher riparian owner for disturbing his en- 
joyment of it). — NuHoUy, BraceweO, Law Rep. 
2£x. 1. 
Will. 

1. A will ended in the middle of a third 
page, the lower half being blank, and the atr 
testation clause and signatures being on the 
top of the fourth page, ffeld, that it was duly 
executed. — Bunt v. Hunt, Law Rep. 1 P. <k D. 
209. 

2. A testator, by will made Sept. 15, 1865. 
bequeathed " such articles of plate as are con- 
tained in the inventory signed by me, and 
deposited herewith." The inventory was dated 
Sept 21, 1866, and on that day the will and 
inventory were both depodted at the banker's. 
Subsequently, the testator made a codicil. — 
ffeld, that the inventory was entitled to pro 
bate by force of the codicil. — Ooode of Lady 
l^ruro, Law Rep. 1 P. 4 D. 201. 

3. Testator bequeathed the residue of hia 
property, except such articles of "furniture, 
<&c., as shall be ticketed or may be described 
in a paper in my own handwriting, to show 
my intention as regards the same.'* Hdd, that 
as the will did not describe the lists as then 
existing, parol evidence was inadmissible to 
prove that fact, and the lists should be ex- 
cluded from probate. — 0(»dB of Sunderland, 
Law Rep. 1 P. <k D. 198. 

4. A deceased executed, in the presence of 
two Witnesses, three deeds of g^, conveying 
his property to trustees for his children's bene- 
fit, but directing that the deeds should not 
take effect till his death. Probate was granted 
of the deeds, as together containing the will of 
the deceased, to the trustees, as legatees in 
trust. — Goods of Morgan, Law Rep. 1 P. <k D. 
214. 

6. The following paper: "I wish my sister 
to have my bank-book for her own use," at- 
tested by two witnesses, was held testamentary; 
the evidenee showing that the deceased, at the 
time of its execution, meant it to take efibct 
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after his death, find not ae a present deed of 
gift— Coc* V. Cooke, Law Rep. 1 P. <k D. 241. 

6. Bequest of ''my personal estate to my 
grandson, subject to the payment of debts, lega- 
cies, and to the trusts hereinafter contained, 
on trust to convert and to stand possessed of 
the said trust moneys," on trusts which did 
not exhaust the funds. The testator then ap- 
pointed the grandson, with three other persons, 
executors. Held, that the grandson took the 
residue beneficially. — Clarke v. Hilton, Law 
Rep. 2 £q. 810. 

7. Gift by will to all the testator's nephews 
and nieces, the sons and daughters of his sister 
R., including who the illegiti- 
mate of tde said R., equally. Held, a 
yalid gift to the legitimate sons and daughters 
of R., excluslye of R.'8 illegitimate children. — 
Gill y. Bagehavo, Law Rep. 2 £q. ^46. 

8. Gift by will of real and personal estate to 
A., but if A. should die in B.'s lifetime, with- 
out leaying issue, then over. A. died in B.'b 
lifetime, leaying issue, who all died in B.'s life- 
time. HdJi that the gift oyer took effect. — 
Jarman y. Vye, Law Rep. 2 Eq. 784. 

9. A. gaye his estate to trustees in trust for 
his wife for life, and, " after her decease, to 
distribute and divide the whole amongst such 
of my four nephews and two nieces (naming 
them) as shall be living at the time of her 
decease ; but if any or either of them should 
then be dead, leavbg issue, such issue shall be 
entitled to t^eir father's or mother's share." 
A nephew died in the lifetime of A.'s widow, 
leaving a daughter, who also died befolre the 
widow. Held, that this daughter, on her father's 
death, took a vested interest in the share 
which, if he had Survived, he would have taken, 
and that her representative was entitled. ~' 
Martin y. Holgate, Law Rep. 1 H. L. 176. 

10. Testator declared that his property 
should be inherited by his nephews A. and B. 
during their lives, and, after their death, that 
their eldest sons should inherit the same dur- 
ing their lives, and so on ; the eldest son of 
each of the two families to inherit the same for 
ever. Held, that A. and B. took estates for 
life, remainder to their eldest son in tail.-* 
F<yrebrook v. Fortibrook, Law Rep. 2 Eq. 799. 

11. A ^ft of the income of a fund daring 
the life of A. to B., for his maintenance, is an 
absolute gift to B., his executors and adminis- 
trators, during the life of A. — Attwoodsr: Alford, 
Law Ret). 2 Eq. 479. 

12. A gift to the testator's sisters living at a 
particular time, or the issue of any or either 
then dead, is not a substitutionary but a sub- 



stantive gift to the issue. — Atitaood y. Al/ord, 
Law Rep. 2 Eq. 479. 

19. A testator directed his personal estate to 
be invested, **and the interest divided half, 
yearly between his four sons, and, at the de- 
ceaae of either without issue, such share to 
revert to the remainder then living, or their 
chUd or children." Held, that each son took 
an absolute interest in his share, subject to be 
divested if he died without leaving issue.^' 
Dowlinff v. Dowling, \aw Rep. 1 Ch. 612. 

14. Devise of freehold estate to A., B., and 
C, in equal shares, during only their natural 
lives, " and, after their decease, I give the said 
freehold estate to the next lawful heir of A., 
all the said freehold estate for ever." Held, 
that the role in Shelley's case applied, and that 
A. took a fe^^FuUer v. Chamigr, Law Rep. 2 
£q. 082. 

16. Testator purchased an estate called A. 
farm, in th^ parisl^ of R., in the county of H. 
Afterwards, he aoqmred adjoining land in the 
parishes of S. and B., in the same county, 
which was thrown into and occupied with A 
farm, and the whole thenceforth called A. farm. 
Later, by will, he devised his estate, conasting 
of A. farm, in the parish ot R., in the county 
of H. Held, that the land in the parishes of 
S. <b B. did not pass by the devise. — Pedky y. 
Dodd^y Law Rep. 2 Eq. 819. 

16. A testator made a will in 1864, revoking 
all former wills. This, in 1866, he destroyed, 
expressing at the time an intention to substi- 
tute for it au earlier will, which he held in his 
hand. The 1 Yio. c. 20, sec. 22, provides that 
a will once revoked shall not be republished 
by parol acts or declarations. Held, that the 
act of destruction was referable solely to the 
testator's intention to validate the earlier will ; 
and that, the act being conditional and the 
condition unfulfilled, the destroyed will was 
not revoked. — Powdl y. Powell, Law Rep. 1 
P. <fe D. 209. 

GENERAL CORRESPONDENCE. 

To THS EniTOBB or'THK Law Journal. 
SaU ofintereat in Crown Lands und&r fi,fa. 
— Tariff for guardicvM under Insolvent Act, 
Gentlemen, — In your number of July, a 
barrister— Prescott," asks whether "the in- 
terest of a person in Crown Lands before 
patent issues, is saleable under fl, fa. f By 
reference to Chancery Reports, vol. ziiL page 
802—1867—" Tale v. Tollertcn,'' he will see 
that the Chancellor has decided that it i& 
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I wish to call your attention to the want of 
a tariff for guardians under the Insohrent Act ; 
as the law now stands, when an assignee is 
appointed it sometimes happens that the guar- 
dian is depriyed of all power of collecting 
from him, not only his equitable claim for his 
time and trouble, but even the money he has 
been compelled to adyanoe in trayelling to and 
fro, and haying the property taken care of. 
Some such table as the following, would, I 
conceiye, be eqtiiUkble: * 

Taking care of assets — ^pcr day — 
where assets of estate $600 

and less (1 00 

Oyer $500 and not oyer $1,000. . 2 00 
Oyer $1,000 and not oyer $5,000. 3 00 
Oyer $5,000 andnotoyer $10,000. 4 00 

All oyer $10,000 5 00 

All disbursements to be allowed in addition. 

Taking into consideration the fact that the 
guardian has great responsibility in taking 
charge of the estate, I think the fees are not 
at all beyond what they should be. 

Yours, &c., 
Brockyille, Aug. 18, *67. St. Lawrence. 



ri. That may be, but eyen so, is the Crown 
bound or would it recognise an assignment 
in such case ? 

2. Before committing . ourselyes to these 
figures, we should like to hear frpm others 
who are au fait with these matters. — Eds. 
L. J,] 



Miss LoDg8wortb*B final appeal to the House of 
Lords was OQ Tuesday last dismissed. The Lord 
Chancellor deli?ered jad^ent at considerable 
length, Lord Cranworth signified bis oonourrance 
with the decision in fewer words, and Lord 
Colonsay did little more than barely express his 
aoqniesoence. Lord Westbary, who was present, 
said he bad not intended to give any yote ; be 
bad been absent daring the argument in conse- 
quence of a domestic affliction. He had, how- 
ever, beard the appellants address, and would 
have Etriyen to attend daring the rest of the 
argument had be felt any reasonable ground for 
believing that the appeal eoald be sustained. 
Miss Longworth now petitions the House of 
Lords, stating the composition of the Court which 
sat on her appeal, and the withdrawal of Lord 
We^tbury and proceeds to say that Lord Colonsay, 
having been one of the judges of the Court wfaioh 
gave the decision appealed from, ought not to 
have sat to bear an appeal from his own'deoision. 
There being but two other judges left, Miss 
LoDg worth submits that the Court was not pro- 
perly constituted According to the practice and 
requirements of Parliament, and prajs to have 
her appeal re-arfued. 



OHAHCEBY AUTUKH GIBCUIT8-1867. 

The Hon. Vicr-Chanoelloe Spbagge. 
Toronto Tuesday 8rd September. 

EASTERN CIRCUIT. 
The Hon. Yioe-Chancelloe Mowat. 

Ottawa ; Friday 18th September. 

Cornwall Tuesday 17th " 

J3rockville Tuesday 24th " 

Kingston Thursday. ...26ih " 

Belleville •«... Tuesday 1st October. 

Feterboro' Tuesday 8ih •* 

Lindsay , Thursday.. ..10 th '* 

WESTERN CIRCUIT 
The Hon. Vioe-Chakcelloe Speagoe. 

Simcoe Tuesday 24th September. 

Woodstock Friday 27th *• 

Goderich Thursday..... 8rd October. 

Stratford Monday Yth •* 

Samia Thursday..... lOth " 

Sandwich Monday 14tb ** 

Chatham Thursday 17th «« 

London Tuesday 22nd " 

HOME CIRCUIT 
The Hon. The Chanoelloe. 

Owen Sound Tliursdsy.^ 10th October. 

Barrie Monday 14th ** 

St. Catharines ......Friday ISth *< 

Brantford Tuesday 22nd '< 

Guelph ...Friday 26th •< 

Hamilton Thursday. ...81st " 

Whitby Friday 8th Noyember. 

Cobourg Thursday.. ..14th '■ 

By the Court. 

A. GRANT, 
RMgutrar. 

APPOINTMENTS TO OFFICE. 

OOUNTT JUDGES. 

HERBERT STONE MoDONALD, of Oigoode Hall, Bmi., 
BarrlBt«r«t-Lsw, to be D»paty Jndgo of the Oonnty Cloiirt> 
in and for the United Coantiet of Leeds and OnmrUle.— 
(Gaaetted 24th August, 1807.) 

SHERIFFS. 

WILLIAM FEtlGUSON, Emi., to be Sheriff i>f (he Ooonty 
of Frontenae, in the room of X homas A. Gorbett, Bsqaire, 
resigned.— (Gaietted 17th August, 1807.) 

TO CORRESPONDENTS. 

** 8y. LAifaracB."— Under ** General GomspoBdeoee." 
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THE MARRIAGE LAWS.— No. IL 
The law of marriage introduced into Upper 
Canada from England, and as modified by 
local legislation, indicated that the privilege of 
solemnizing that rite was to be limited to the 
clergy of the Church of England. But as 
other religious communities were formed and 
waxed strong, this was felt to be a hardship, 
and various enabling statutes were at different 
times passed — the dates of which serve to 
indicate the development of ecclesiastical pros- 
perity and activity in the country. Thus by 
38 Qeo. IIL cap. 4 (1798) members of the 
Church of Scotland, Lutherans and Calvinists 
could claim the right of being married by 
ministers of their own denotninations, and by 
11 Geo. IV. cap. 86 (1880) the same right was 
extended to Presbyterians, Congregationalists, 
Baptists, Independents, Methodists, Menonists 
and Tunkers or Moravians. Then the compre- 
hensive statute 10 & 11 Vict cap. 18 was 
passed, whereby was conceded to all clergy- 
men or ministers of " any denomination of 
Christians whatever," the power of validly 
celebrating marriage between those who were 
adherents of their respective churches. The 
next and final step in progress was nutde when, 
ten years afterwards, by 20 Via cap. 66, the 
ministers of " every religious denomination in 
Upper Canada," were declared to have the 
right to solemnize matrimony according to the 
several rites, ceremonies and usages which 
obtained among them. And thus the law 
stands as consolidated : Con. Stat. U. 0. cap. 
72, sec. 1. 

It is noticeable, however, that none of these 
or the other Provincial statutes relatiDg to 



marriage in any manner touch in express 
terms upon the Roman Catholic population. 
If not otherwise provided for, they would of 
course be embraced under the wide language 
of 10 & 11 Vict cap. 18 ; 20 Vict cap. 16, and 
the Consolidated Act 

With regard to all Protestant clergy, the 
provisions of the statute law are clear that 
they shall not celebrate the ceremony of mar- 
riage, unless there has been either the usual 
proclamation of banns or the issue of a license 
authorizing such marriage. The first mention 
of marriage by license^ in our statutes, is in 88 
Geo. III. cap. 5, sec. 6, (an act applicable to 
those who were then in the position of 'Dissen- 
ters) which leaves it all uncertain as to the 
source of authority whence such dispensation 
issues. The next statute, however, 88 Geo. 
IIL cap. 4, sec. 6 (likewise applicable to the 
then Dissenters) recognizes that the power to 
grant such license is vested in the Gownor — 
a right which he exercises as representing the 
Sovereign and by virtue of the royal instruc- 
tions: see Eeg. v. Bodlin, 21 U. C. Q. B. 857. 
The regulation in Lord Hardwicke's Act as to 
license is as follows : — " All marriages solem- 
nized from and after the 25th March, 1754, 
♦ * ♦ without publication of banns or 
lieeme qf marriage from a person or penone 
having authority to grant the same^ first had 
and obtained, shall be null and void to all 
intents and purposes whatsoever." Under 
the English law at tha^ time, licenses could be 
granted either by the Sovereign, or the Arch- 
bishop of Canterbury, or duly consecrated 
Bishops of the Church of England, by virtue 
of and within the territorial limits of their 
episcopal office, or by certain officers of the 
Spiritual Courts. But the Pope of Rome had 
no such power, nor had any ecclesiastical 
functionary belonging to, or claiming authority 
under the Church of Rome. See Chitty on 
the Pirerog. pp. 51, 68; Colt v. Biehap of 
Coventry, Hob. 148 ; 25 Hen. VIIL cap. 21 ; 
28 Hen. VIIL cap. 16 ; 1 filiz. cap. 1, sees. 
8,' 10; and 4 Geo. IV. cap. 5. There can be 
no question that Lord Hardwicke*s Act exten- 
ded to Roman Catholics in England, at the 
time the English Marriage Law became the 
Upper Canadian Marriage Law, as appears by 
the L a 81 Geo. IIL cap. 82, sec. 12. 

By 26 Geo. IIL cap. 84, and other statutes, 
the Archbishop of Canterbory was empowered 
to consecrate bishops for the colonies, and 
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though we do not know that the question has 
been mooted, yet it is very probable that duly 
consecrated colonial bishops of the English Epis- 
copal Church had the priyilege of granting dis- 
pensations from banns and directing the issue 
of marriage licenses, with respect to members 
of their own church and within the boundaries 
of their own diocdses, so long as Church and 
State were uptted in Upper Canada. But we 
apprehend that since the time our legislature 
declared in memorable words the desirableness 
of removing **all semblance of connection 
between Church and State" (18 Vic cap. 2, 
1854) and did in fact by that statute abolish 
such connection, the episcopal power to 
grant the marriage license reverted to the 
Governor as representative of the Crown. The 
Church of England in Upper Canada then 
became a mere voluntary association, and its 
bishops were shorn of any spiritual privileges 
or dispensing powers which otherwise they 
might have claimed. (See Re Bishop of 
ITatal^ 11 Jur. N. S. 868 ; Murray YBurgts$^ 
L. R 1 P. C. App. 862 ; Ly$ter ^: Kirhpatrich, 
26 U. 0. Q. B. 226.) So that the conclusion is 
manifest, as to all Protestant bodies, that they 
come within the marriage act as consolida^d, 
and their members can only properly ccmtiact 
marriage after publication of banns, or, without 
banns, by Governor's license. 

Under Con. Stat U. C. cap. 72, sea 2, the 
celebration of marriage without banns or 
license, or under banns where the names of 
either of the parties were incorrectly stated, 
would be no m(H*e perhaps, than an irregula- 
rity ; but under Lord Hardwicke's Act, such 
marriage would be an absolute nullity, both 
as to the contracting parties and their issue. 
Neither lapse of time nor mutual consent, 
however express, can validate what the sta- 
tute directly avoids. Sudi a union would be 
not merely voidable, but void ah initio; it 
would be in the eye of the law, not a matri- 
monial, but a meretricious union, the issue' 
whereof would be bastardized from their birth. 
(See Elliott v. Gurr, 2 Phi!, p. 19 ; Wrijht 
V. Ehcood, 1 Curt p. 670 ; Chinham v. 
Preston, 1 W. Blac. 192 ; Kingy, InhaUtants 
ofTihshelf, 1 B. &, Ad. 190 ; Reg. v. Chadttieh, 
11 Q. B. 178.) And this appears to be our 
marriage law in Ontario, so far as Protestants 
are concerned. 

The inquiry now presents itself, upon what 
footing are Roman Catholics in this respect ? 



Is their situation 'in this status as unsatisfac- 
tory as that of the Protestants, or can they 
claim privileges beyond those of any other 
religious body in this Province? The con- 
sideration of these questions will involve the 
necessity of going over some portions of the 
early history of Canada, when that country 
was passing from under the French to the 
English dominion. 



VENDORS' LIEN. 



Is the ahsenee of a receipt endorsed suffi- 
cient to put an enquiry f 

In MacJcreth v. Symmons, 16 Ves, 329 ; 
1 White & Tud, Lg. Ca. Eq. Lord Eldon thus 
expresses himself : — 

"Where a vendor conveys without more, 
though the consideration on the face of the in. 
strument ia expressed to be paid and also the 
receipt endorsed, still, if it is the simple case of a 
conveyance, the money or part not being paid, as 
between vendor and vendee, and those claiming 
at volunteers, a lien shall prevail." Again, ** a per- 
son having got the estate of another shall not as 
between them keep it, and'not pay the considera- 
tion; and there is no doubt that a third person, 
having full knowledge, that the other got the 
estate without payment cannot maintain, that 
though a Court of Equity will not permit him to 
keep it, he may give it to another without pay- 
ment" 

What is above laid down applies also when 
the purchaser has merely constructive notice, 
or notice of that which is sufficient to put on 
enquiry. Thus in England it has been so 
usual to endorse on a conveyance a receipt for 
purchase money that the absence of it causes 
suspicion, and is sufficient to put on enquiry 
as to whether the purchase money in fact has 
been paid. 

The question is, whether this doctrine is 
as of course applicable in all cases here, even 
though it should be shown affirmatively that 
at the period in question it was not usual to 
endorse receipts, or that at any rate the cus- 
tom was not so universal as that its non- 
observance should give rise to suspicion. 

We are not aware of any reported case 
wherein it has been held here that the absence 
of the receipt is constructive notice, and if it 
has been so held we do not understand why 
such'a case is not reported ; we are told, how- 
ever, it has been so held. On the other hand 
we are aware of a decision in the Privy Conn- 
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cil on appeal from Lower Canada wherein it 
was shown aflBrmatively that endorsed receipts 
were not usual and the following is the judg- 
ment of the Court on the point :— 

*• The objection stated in the opening that there 
was no endorsement of any receipt for the pur- 
chase money was very properly given up in the 
reply. The receipt is acknowledged in the body 
of the deed, and it is not the custom in Canada, 
as it is in England, to have an additional acknow- 
ledgment on the back of the deed, and its absence 
therefore affords no grounds of suspicion." 

The above decision {Bamhart v. Green- 
shields, 9 Moore Pri. CI. App. 18) would seem 
to be conclusive on the matter, and if indeed 
there be any case here wherein it has been 
held that the absence of the receipt was con- 
structive notice it was probably a case wherein 
no evidence was given that frequently (at least 
until very recently) a receipt is not endorsed. 
We should have thought however that before 
it could be. said that the non-observance of an 
alleged custom was a cause of suspicion, that 
positive evidence should be given that in fact 
the alleged custom did exist, whereby the 
burden of proof would bo shifted. 

It would not only save much trouble and 
expense in investigations of titles, but be 
consistent with the intention of the parties, 
if the absence of a receipt did not let in the 
vendor's lien. There can be no doubt that 
when one man sells and conveys to another 
a piece of land and takes his note for the 
purchase money and asks for no other secu- 
rity, that both parties look on the trans- 
action in just the same light as if it were a 
horse or other chattel that was sold and de- 
livered. The last thing that they would sup- 
pose as the result of their transaction would 
be that in fact the vendor had given an equit- 
able mortgage on the property to secure the 
note, and nothing more astonishes a vendor 
(not learned in the law) than to be told that 
his note is in fact secured by a mortgage. 
Lord Eldon in the case first above cited and 
other eminent judges have regretted that 
the doctrine was ever introduced, and that a 
vendor should have security he did not ex- 
pressly stipulate for. 

We apprehend that the question cannot arise 
on transactions subsequent to the late Registry 
Act, sec. 66, under which " no equitable lien, 
charge or interest affecting land shall be deem- 
ed valid in any court in this Province after this 



act shall come into operation, as against a reg- 
istered instrument executed by the same party, 
his heirs or assigns." 

Assuming this act not to be retrospective, 
the question above discussed still arises in the 
absence of a receipt on a conveyance prior to 
the Act. 

SELECTIONS. 



AN ESSAY 

On the Importance of the Presbkvation 
AND Amendment of Trial by Jury. 

The institution of trial by jury has been 
ascribed by different authors to various persons 
and nations. Sir William Blackstone is of 
opinion that it originated with the Saxon and 
other northern nations. 

•* Some authors," writes Sir William, " have 
endeavoured to trace the original of juries up 
as high as the Britons themselves, the first 
inhabitants of our island ; but certain it is,, 
that they were in use among the earliest Saxon 
Colonies, their institution being ascribed by 
Bishop Nicholson to Woden himself, their great 
legislator and captain. Hence it is that we 
may find traces of juries in the laws of all those 
nations which adopted the feudal system, as in 
Germany^ France, and Italy ; who had all of 
them a tribunal composed of twelve good men 
and true, boni homines, usually the vassals or 
tenants of the lord, being the equals or peers 
of the parties litigant ; and, as the lord's vas- 
sals judged each other in the lord's courts, so 
the king's vassals, or the lords themselves, 
judged each other in the king'a court In 
ii^ngland we fiod actual mention of them so 
early as the laws of King Ethelred, and that 
not as a new invention. SHernhook ascribes 
the invention of the jury, which in the Teu- 
tonic language is denominated nembda, to 
Regner, king of Sweden and Denmark, who 
was contemporary with our King Egbert 
Just as we are apt to impute the invention of 
this and some other pieces of juridical polity 
to. the superior genius of Alfred the Great ; to 
whom, on account of his having done much, it 
is usual to attribute everything ; and as the 
tradition of ancient Greece placed to the ac- 
count of their own Hercules, whatever achieve- 
ment was performed superior to the ordinary 
prowess of mankind. Whereas the truth 
seems to be, that this tribunal was universally 
established among all the northern nations, 
and so interwoven in their very constitution, 
that the earliest accounts of the one give us 
also some traces of the other." 

This opinion has been controverted with 
much learning and ingenuity by Dr. Pettingal 
in his inquiry into the " Use and Practice of 
Juries among the Greeks and Romans." Dr. 
Pettingal deduces the origin of juries from these 
ancient nations. 
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" He begins with determining the meaning 
of the word diKaoai in the Greek, and judices 
in the Roman writers. " The common accept 
tation 6f these words (says he), and the idea 
generally annexed to them, is that of presidents 
qfeourts, or, as ^eckWihem, judges ; as such 
they are understood by commentators, and 
rendered by critics. Dr. Middleton, in his 
lifeof Oicero, expressly calls the judlces, judges 
of the bench ; and Archbishop Potter, and in 
short all mddern writers upon the Greek or 
Roman orators, or authors in general, express 
diKaaai and judiees by such terms as convey 
the idea of presidents in courts of justice. The 
propriety of this is doubted of, and has given 
occasion for this enquiry ; in which is shown, 
from the best Greek and Roman authorities, 
that neither the Sixacrai of the Greeks, nor the 
judices of the Romans, ever signified presi- 
dents in courts of judicature^ or judges of the 
bench ; but, on the contrary, they were dis- 
tinguished from each other, and the difference 
of their duty and function was carefully and 
clearly pointed out by the orators in their plead- 
ings, who were the best authorities in those 
cases in which the ()uestion related to forms of 
law and methods of proceeding in judicial 
affairs and criminal process. 

** The presidents of courts in criminal trials 
at Athens were the nine archons, or chief 
magistrates, of which whoever presided was 
called fiyifiwv Jtr«(fiypic president of the court. 
These nine presided in different causes pecu- 
liar to each jurisdiction. The archon, properly 
so called, had belonging to his department all 
pupillary and heritable cases; the ^atriXtvOQ 
had charge of the public worship, and the con- 
duct of criminal processes ; exercised authority 
OTer strangera and sajournera, and attended to 
variouB other matters; and the tkesmothetaij 
the six junior archoM, judged causes assigned 
to no special courts &c. (See Liddell A Scott.) 
" Wherever then the avSptc SiKatrai, or ju- 
dioial men, -are addreaaed by the Greek orators 
10 their speeches, they are not to be understood 
to be the presiding magtstntes, bnt another- 
class of men, who were to iaquire into the 
state of the cause before them, by witnesses' 
heard, to report their opinion and, after inquiry 
made and witnesses heard, to report their opi- 
nion and verdict to the president, who was to 
dedare it • 

<^ The several steps and drcoinstances at^ 
tending this judicial proceeding are so similar 
to the f^rms observed by our lury, that the 
reader oa&not doubt but that the nature, in* 
tent, and proceedings of the biMutiipwsv among 
the Ckeeks were the same with the English 
jury ; namely, for the protection of the lower 
people kom the power and oppression of the 
great, by administering equal law and justice 
to all ranks ; and thopefore when the Greek 
orators directed their speeches to the av^te 
itxatfotf as we see in Demosthenes, .^Bschines^ 
and Lyaias, we are to understand it in the 
same sense as when our lawyers at the Bar say. 
Gentlemen of the Jury, 



** So likewise among the Romans, the judi- 
ces in their pleadings at (he Bar, never signi- 
fied judges of the bench, or presidents of the 
court, but a body or order of men, whose office 
in the courts of judicature was distinct from 
that of the praetor or judex que&tionis, which 
answered to our judge of the bench, and was 
the same with the archon, or rjytfjumf diKaa^pic 
of the Greek; whereas the duty of the judices 
consisted in being empannelled, as we call it, 
challenged, and sworn to try uprightly the 
case before them ; and when they had agreed 
upon their opinion or verdiot, to deliver it to 
the president who was to pronounce it This 
kind of judicial process was first introduced 
into the Athenian polity by Solon, and thence 
copied into the Roman republic, as probable 
means of procuring just judgment, and pro- 
tecting the lower people from the oppression 
or arbitrary decisions of their superiors. 

" When the Romans were settled in Britain 
as a province, they carried with them their 
jura and instituta, their laws and customs, 
which was a practice essential to all colonies ; 
hence the Britons, and other countries of Ger- 
many and Gaul, learned from them the Roman 
laws and customs, and upon the irruption of the 
northern nations into the southern kingdoms 
of Europe, the laws and institutions of the 
of the Romans remained, when the power that 
introduced them was withdrawn ; and Monte- 
squieu tells us, that under the first race of 
kings in France about the fiflh century, the 
Romans that remained, and the Burgundians 
their new masters, lived together under the 
same Roman laws and police, and particularljr 
the same forms of j udicature. How reasonable 
then is it to conclude, that in the Roman courts 
of judicature continued among the Burgundi- 
ans, the form of a jury remained in the same 
state as it was used at Rome. It is certain, 
Montesquieu, speaking of those times, mentions 
the paires, or hommes aeji^y homagers or peers, 
which in the same chapter he caWnjugesJudgeiu 
or jurymen : so that we hence see how at that 
time the hommes dejief or ' men of the fief^' 
were called jptf«r«, and those peers were juges 
or jurymen. These were the same as are called 
in the laws of the Confessor, persde la tenure ' 
the ' peers of the tenure^ or homagers ^ out of 
whom the jury of peers were chosen, to try a 
matter in dispute between the lord and his 
tenant, or any other point of controversy in 
the manor. So likewise, in all other parts of 
Europe^ where the Roman colonies had been, 
the Goths succeeding them^ continued to make 
use of the same laws and institutions, which 
they found to be established there by the first 
conquerors. This is a much more natural way 
of accounting for the origin of a jury in Europe, 
than having recourse to the fabulous story of 
Woden and his savage Scythian companions, 
as Ihe first introducers of so humane and bene- 
ficent an institution." 

Such are the opinions of eminent writers, 
but, as will be seen, we do not entirely agree 
with them. 
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Without pretending to decide this question, 
which has been keenly debated by various 
authors, we shall merely observe that in our 
opinion, no particular nation, people, or indi- 
vidual can exlusively claim the merit of having 
oripnated the goneral principle of ** trial by 
juryi" We suspect that no one would go the 
le*>gth of affirming that the s^tem of mere 
,trial itself, (setting aside the consideration of 
the particular form of trial by jury) was invent- 
ed by a certain nation or person. Who origi- 
nated trials, according to law or to some custom? 
It is evident that the idea of deciding certain 
questions affecting life or death, and to sonoe 
extent other matters occurred to various peo- 
ples that had little or no communication i/i ith 
each other. There is no proof that they bor- 
rowed the idea of settling any disputed ques- 
tion by trial, any more than there is proof that 
they borrowed the idea of settling their quar- 
rels by fighting. It is reasonable to suppose 
that certain ideas are common property among 
mankind, and are derived from our common 
ancestors, the patriarchs. In proof of our 
assertion we need only mention the custom of 
some, if not of all the tribes of the North 
American Indians, to try certain questions of 
lifb and dcnth, as well as some other matters, 
by a tribe in council, in reality, we may say, 
by ajuiy. 

Describing the trial of a young American 
Indian warrior by his tribe for the crime of 
cowardice, an American author writes : — The 
more aged chiefe in the centre communed with 
each other in short and broken sen tences. Not 
a word was uttered that did not convey the 
meaning of the speaker in the simplest and 
most energetic form. Again, a long and deeply 
solemn panse took place. It was known by all 
present to be the grave precursor of a weighty 
and important judgment" 

It is true that this is but a rude and imper- 
fect form of trial by jury, since the accused 
does not seem to be allowed to speak for him- 
self, and the witnesses are not subjected to 
regular cros8,examination, but still the fate of 
the prisoner is decided by a jury of his own 
tribe ; in a word, by his peers, and not by any 
single chief who acts as a judge. How, then, 
can it be alleged that Woden, the Saxons, the 
Scandinavians, the Greeks, the Romans, or any 
other particular people or tribe originated the 
^stem of trial by jury, since traces of the cus- 
tom are to be found among savages in North 
America f They had not borrowed the form pf 
trial by jury from Europe. We suspect that the 
germ of the system existed, during the early 
ages, among many races of mankind, and that 
it grew into a better regulated and more sys- 
tematic law among those that made in times 
past advances in Christianity and its accom- 
panying enlightenment 

Of the judicatures for hearing civil causes 
among the Athenians, the court called Helitea 
was the greatest All the Athenians who 
were free citizens were allowed by law to sit in 
this court ; but before they took their seats, 



were sworn by Apollo Patris, Ceres, and Jup- 
iter, the king, that they would decide all things 
righteously and according to law, where there 
was any law to guide them, and by the rules 
of natural equity, where there was none. This 
court consisted at least of fifty, but its usual 
n umber was five hundred judges. When causes 
of very great consequence were to be tried, one 
thousand sat therein ; and now and then the 
judges were increased to fifteen hundred, and 
even to two thousand. It will be perceived 
that these courts were in reality c(»m posed of 
jurymen, every free citizen beang allowed to 
sit in them. 

A popular form of trial was not unknowm 
among the Jews. Moses set up two courts in 
all the cities; one consisting of priests and 
Levites to determine points concerning the law 
and religion, the other consisting of hwdt of 
families to decide civil matters 

After having thus alluded to the probable 
origin of trial by jury, we must now briefly^ 
state what a jury is. 

A jury consists of a certain number of men. 
sworn to inquire into and try a matter of faci,. 
and to declare the truth upon such evidence a& 
shall appear before them. Juries are in Great 
Britaic, &c., (Scotland, in some degree except^ 
ed) the supreme judges in all.courts, and in all 
causes in which the life and, and in some casea,, 
in which the property or the reputation of any 
man is concernea.*^ This is the distinguish- 
ing privilege of every Briton, and one of the 
most glorious advantages of our constitution;, 
for, as every one is tried by his peers (or 
equals), the meanest subject is as safe and as 
free as the greatest 

A juror or jurymen, in a legal seoBe,. is one 
of those twenty >four or twelve men who aro 
sworn to deliver truth upon such evidence as 
shall be given them touching any matter in 
question. 

The punishment for perjury or fraud com- 
mitted by a jury for bringing a fUse verdict 
was called an '' attBini,"-*a writ that lay after 
judgment against a jury of twelve men that 
had given a fidse veniiot in any ooort of record, 
in an action real or personal in which the debt 
or damages amounted to above forty shillings. 
The jury that had to try this false verdict con^ 
sisted of twenty-four, and was called the grand 
jury. The practice of setting aside verdicts 
upon motion and of granting new trials, haa 
so superseded t^euseof ** attaints *' that there 
is scarcely an instance of an attaint later thaa 
the sixteenth century. 

The duty of a jury is todecide the fkcts of 
a cause tried by them. The duty of a judge 
is to decide what is the law respectlhg these 
facts. It has been truly said : ** If it be de- 
msoded, idiat is the hetf thft- judge cannot 
answer it ; if it be asked what is ]mw ? thejury 
cannot answer it » ♦ ♦ ♦ ♦ 
The fact is to be tried, that is, as K is intended, 

• Ooanty ftod oIlMr eonrli now limit ih» Mtnit cf the 
nmmrkfl iii«d« on thit »uh^ by variouwriten. 
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bj the yerdict of twelve men. That is called 
in law a triaV* 

" The principal of trial by jury is," savs a 
learned and eloquent writer on "Trial by 
Jury," " that questions of fact, involving the 
rights of the people, shall be determined by 
the people themselves, in contradistinction to 
the decision of those facts by fixed and sala- 
ried judges, appointed by and dependant upon 
the sovereign power in the state.'* * 

The assembling of a jury to try a cause is 
so managed that protection is afforded to both 
sides in an action, in order that fair play shall 
be observed. When a jury is demanded to try 
a cause, it is asked, " And this the said A. 
prays may be enquired of by the country ; " or, 
" And of this he puts himself upon the country, 
and the said B. does the like." The court 
then commands the sheriff " that he cause to 
come here, on such a day, twelve free and law- 
ful men, of the body of his country, by whom 
the truth of the matter may be better known, 
and who are neither of tun to the aforesaid A 
nor the aforesaid B, to recognize the truth of 
the issue between the said parties." The 
sheriff returns the names of the jurors in a panel 
(a little pane or oblong piece of parchment) 
annexed to the writ After a certain delay 
and some forms have been gone through, the 
jury is assembled to hear the cause. 

" Let us observe (with Sir Matthew Hale) 
in these first preparatory stages of the triai, 
how admirably this constitution is adapted 
and framed for the investigation of truth be- 
yond any other method of trial in the world. 
For, first, the person returning the jurors is a 
man of some fortune and consequence ; so that 
he may be not only the less tempted to commit 
wilful errors, but likewise \)e responsible for 
the faults either of himself or his officers ; 
and he is also bound by the obligation of an 
oath faithfully to execute his duty. Next as 
to the time of their return ; the panel is return- 
ed to the court upon the original ventre, and 
the jurors are to foe summoned and brought in 
many weeks afterwimla to the trial, whereby 
the parties may have notice of the jurors, and 
of their sufficiency or insufficiency, characters, 
connections, and relations, so that they may 
be challenged upon just cause ; while, at the 
same time, by means df the compulsory pro- 
cess (of distringaa or habeaa corpora) the cause 
is not likely to be retarded through defect of 
jurors. Thirdly, as to the place of tiieir ap- 
pearance there is a provision most excellently 
calculated for the saving of expense to tfale 
parties. The troublesome and most expensive 
attendance is that of jurors and witnesses at 
the triat^ which therefore is brought homcv to 
them, in the county where most of them inhabit 
Fomrthly, the persons before whom they are to 
iq>pear, and before whom the trial is to be 
heli, are the judges, persons whose learning 
and dignity secure their jurisdiction from con- 

•TrUl by Jorj. tb* BIrthrtebt ofttM P«cple of Kngluid. 
p. U. LondoD; lUrdwIeki^ »2, FlocMlilly. One 8bUlln(. 



tempt The very point of their being strangers 
in the county is of infinite service in prevent- 
ing those factions and parties which would in- 
trude in every cause of moment, were it tried 
only before persons resident on the spot^ jis 
justiccis of the peace, and the like. 

" The jurors contained in the panel alluded 
to before, are«either special or common jurors. 
Special juries were originally introduced in 
trials at Bar, when the causes were of too great 
a nicety for the discussion of ordinary free- 
holders^ or where the sheriff was suspected of 
partiality, though not upon such apparent 
cause as to warrant an exception to him." — 
Blackstone. 

In the present day. juries in civil causes 
procure refreshments when the judge takes his, 
but the custom of the jury being kept without 
meat, drink, fire, or candle, unless by permis- 
sion of the judge, till they are unanimously 
agreed, is a method of>accelerating unanimity 
which was not unknown in other constitutions 
of Europe, and in mi^tters of grfeater concern. 
•For by the golden bull of the empire, if, after 
the congress was opened, the electors delayed 
the election of a king of the Romans for thirty 
days, they were fed only with bread and water 
till the same was accomplished. In England, 
it has been said, that if the jurors do not agree 
in their verdict before the judges are about to 
leave the town, the judges are not bound to 
wait for them, but may carry them round the 
circuit from town to town in a cart The 
modern custom seems to be for the judge to 
discharge the jury ; and a recent case, (that of 
a woman who was tried for murder, and who, 
after the jury had been discharged by the judge 
because they could not agree in their verdict, 
contended that the judge had acted illegally,) 
appears to have determined the question that 
a judge has the power. 

The necessity for unanimity in the verdict 
of a jury, seems to be almost peculiar to the 
English constitution ; at least in the nemhda 
or jury of the ancient Goths, there was requir- 
ed (even in criminal cases) only the consent of 
the m^jor part, and in case of equality, the de- 
fendant was held to be acquitted. 

In Scotland, the ordinary jury, consisting of 
fifteen, give their verdict by a majority. Trial 
by jury, in civil causes, is only partially adopt- 
ed. It was not, until lately, added to the 
jurisdiction of the supreme civil tribunal, de- 
nominated the Court of Session. Trial by j ury 
ip Scotland is limited to certain descriptions of 
cases, and is not popular ; in this respect there 
is a great difference between English and Scotch 
law. 

In England and Ireland, where the princi- 
ple of the criminal law requires the injured 
party or his representative to prosecute, he can 
only do so by permission of a jury of accu.sa- 
tion, called the grand jury, which consists, or- 
dinarily, of twenty -four men. To find a bill, 
there must, at least, twelve of the jury agree. 
Another jury, which consists in England and 
Ireland of twelve men (the petty jury), sits for 
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the purpose of deciding if the evidence against 
the accused (if he plead not guilty) has estab- 
lished his guilt 

A coroner's jury inquires into the facts of a 
case, when tiny person is slain, or dies sudden- 
ly, or in prison, or under suspicious circum- 
stances. In Scotland there is no coroner's 
jury or inquest The state of the Scotch law 
in this respect seems to be very unsatisfactory. 

The limits of this essay do not permit us to 
mention other descriptions of juries, but they 
are all founded upon the grand principle of 
the trial of facts by the country, or in other 
words, by the people themselves. 

As we have stated, the common law of Eng- 
land is involved in deep obscurity. The reader 
must understand that the reason why so much 
value is attached to the common law is, because 
trial by jury is one of its principles. In the 
time of Alfred the Great, the local customs of 
the several provinces of the kingdom had grown 
so various, that he found it expedient to com- 
pile his dome-book, or liber judicial is, for the 
general use of the whole kingdom. This book 
is said to have been extant so late as the reign 
of Edward IV., but is now unfortunately lost 

The irruption and establishment of the Danes 
in England, introduced new customs. The 
code of Alfred the Great fell into disuse or 
was mixed with other laws in many provin- 
ces, so that about the beginning of the 11th 
century there were three principal systems of 
laws prevailing in different districts. Out of 
these ihree laws, King Edward the Confessor, 
it is said, extracted one uniform law, or digest 
of laws, to be observed throughout the whole 
kingdom, and it seems to have been no more 
than a new edition, or fresh promulgation of 
Alfred's code or dome-book, with such editfons 
and improvements as the experience of a cen- 
tury and a half had suggested. It is record- 
ed in history that Edward framed equitable 
laws ; for we find that when the people com- 
plained of the oppression of the Norman Kings, 
they demanded *• the good old laws of Edward 
the Confessor." 

It would be difficult to d^ctermino even from 
these codes of the laws of the Anglo-Saxons, 
whether trial by jury entirely originated in 
England from these laws. " It is a point of 
curious inquiry, not yet, so far as we know, 
fully discussed," observes a writer, " to ascer- 
tain how far the Saxons, on their invasion of 
the island, moulded, or adapted their political 
institutions to those, which they fourfd exist- 
ing in Roman-Britain. The Saxons, we know, 
ultimately possessed themselves of all the 
Roman walled cities, of which they formed their 
boroughs ; and it is hardly conceivable that a 
comparatively small body of invaders would 
completely overturn all those municipal insti- 
tution.s, which, though less free than their own, 
would present them, so far as administration 
was concerned, with useful means for securing 
and consolidating their acquisitions. The prin- 
cipal Saxon boroughs existing at the period of 
the Norman conquest, were the towns girt by 



the walls and towers erected under the Roman 
regime." 

The laws of Edward the Confessor were 
those which our ancestors struggled so hardly 
to maintain under the first princes of the Nor- 
man line, and which princes so frequently 
promised to keep and restore, as the most po- 
pular act they could do, when pressed by emer- 
gencies or domestic discontents. In England, 
the progress of liberty has been in a great 
measure attributed to the division of interests 
in the country. The great nobility had an 
interest in checking the power of the Crown, 
and the Crown had an interest in checking tlie 
nobles. Each party in turn courted the aid, 
both personal and pecuniary, of the commons. 
Hence the active part which the people, espe- 
cially of London and of the large towns, took 
with the barons in enforcing the solemn settle- 
ment of the limits of the royal prerogative, 
which was embodied in " the Great Charter, 
or Magna Charta " conceded by King John on 
loth June, 1215, wherein it is distinctly ex- 
pressed that all cities, boroughs, and ports 
shall have " their liberties and free customs." 
The famous clause which has attracted chief 
interest, is that which enacts that no freeman 
shall be affected in his person or property, 
save by the legal judgment of his peer*<, or 
by the law of the land. The judgment by his 
peers, is held to refer to trial by jury. Legal 
writers have found a stately tree of liberty 
growing out of the seed planted by this simple 
sentence. They see in it the origin of judicial 
strictness, which has kept the English judges 
so closely to the rules laid down for them 
in the books and decisions of their predecessors. 
There was a furthur leaning on the part of the 
barons to the popular system of the common 
law, from the circumstance that attempts were 
made to introduce the doctrines of the civil 
(Roman) and canon laws, which are inimical to 
trial by jury. The Great Charter has always 
been a great object of veneration with the Eng- 
lish nation, and Sir Edward Coke redcons' thir- 
ty different oocasions on which it was ratified. 

On the other hand, the kings of England fre- 
quently sought to obtain tb^ co-operation of 
the people to limit the power of the nobles. 
The Crusaders were the means of promoting 
the establishment of the common law, and 
consequently of trial by jury, upon a firmer 
basis. The absence of so many barons, during 
the time of the Crusades, was a means of en- 
abling the co^lmon people, that had hitherto 
lived in feudal subjection to the nobility, to 
raise themselves in public standing and estima- 
tion ; while the possessions of many of these 
barons by sales, or by the deaths of their 
owners, without heirs reverted to the sove- 
reigns. In this way the power of the peo[)le 
and of the Crown advanced together, and both 
at the expense of the class of nobility. The 
people were not unwilling to exchange the 
mastery of the barons, for that of the monarch, 
and the kings on their part looked on this 
rising power of the people with satisfaction, 
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as it created a class of men' that might protect 
them from the ambition and supremacy of the 
nobles. In these circumstances, boroughs be- 
gan to resume thbir ancient importance, such 
as they had enjoyed in the times of the Saxons. 
Men who had hitherto liyed on the land be- 
longing to the lords of the castles, and had 
sacrificed many of their liberties for bread and 
protection from the warlike barons, for whom 
they had been called upon to fight, now found 
that by union among themselves in the bo- 
roughs, they might secure bread by industry, 
and protection ahd liberty by mutual aid. 
Multitudes, therefore, forsook their feudal sub- 
serrience to enjoy almost independent citizen- 
ship. Villeins, (bondmen) joyfully escaped 
to take their place on a footing of equality with 
freemen, and in the reign of Henry II., if a 
bondman or servant remained in a borough a 
year and a day he was by this residence made 
a free man.*" It must be borne in mind that 
among our Saxon and Norman ancestors, places 
which were called boroughs at this period, 
were fenced or fortified. It is evident that the 
increase of popular liberty and social progress 
in these boroughs must have been favourable 
to the developing of the fundamental principle 
of trial by jury, and that the determination of 
questions of fact by the people themselves, 
could be more impartially and thoroughly 
carried out^ in places where the people were 
protected from the violence of the powerful 
barons, who lorded it over the country districts. 
Then again, trial by jury, by the security it 
afibrded against wrong, promoted in its turn 
the growth of freedom and wealth in the bo- 
roughs>, and from them a civili2ing influence 
continued to spread over the country. The 
minds of men beoomii^ more enlightened, the 
truth of a reasonable method of deciding legcil 
questions was enabled to triumph over bar- 
barous customs among the people themselves. 
The several methods of trial and conviction of 
offenders, established by the laws of England, 
were formerly more numerous than at present, 
through the superstitions of our ancestors, 
who, therefore, invented a considerable number 
of methods of purgation or trial, to preserve 
innocence from the danger of false witnesses* 
They had a notion that God would always 
interpose miraculously to vindicate the guilt- 
less. 1. By ordeal ; 2. by corsend ; 8. by 
battle. Now-a-days, people may laugh at the 
idea of suitors, for instance, fighting in a mortal 
combat sanctioned by law; but one of the 
laws of William the Conqueror forbid the 
clergy to fight injudicial combats, without the 
previous permission of their bishop. To show 
how deeply rooted the law was at one time in 
England, it was not, although it had iallen into 
disuetude, repealed until about 1818. In 1817, 
a young woman, Mary Ashford, was believed 
to have been ill-used and murdered by Abra- 
ham Thornton, who, in an appeal, claimed his 
right by his wager of battle, which the court 

* Gbamben. 



allowed; but the appellant (the brother of 
the girl) refused the chidlenge, and the accused 
escaped, being ordered "to go without day" 
16 April, 1818. If su<^h events took place in 
1818, what does the reader suppose must have 
been the state of things in the Middle Ages. 
To remedy the evil of suitors fighting out their 
lawsuits, the trial by the grand assize is said 
to have been devised by Chief Justice Glanville, 
in the reign of Henry II., and it was a, great 
improvement upon the trial by judicial combat 
Instead of being left to the senseless and bar- 
barous determination by battle, which had 
previously been the only mode of deciding a 
writ of right, the alternative of a trial by jury 
was offered. But the prsMnt judges of assize 
and nisi priits for administering civil and 
criminal justice are more immediately derived 
from the statute of Westminster, in the reign 
of Edward I.* These came instead of the an- 
cient justices in Eyre, justitiarii in itinere^ 
that had been regularly appointed in 1176 by 
Henry II. to make their circuits once in seven 
years' for the purpose of trying causes. The 
establishing of the assize, began a new era in 
the legal history of England. From this date 
commenced the real permanent foundation of 
trial hy judge and jury throughout the country 
— the judge to decide the law, the jury the 
facts. The record of the struggle of the system 
against its foes would fill a volume The 
institution triumphed in the end. In an in- 
teresting summary of this subject, a recent 
writer observes : — 

" In the time of the Anglo-Saxons a man who 
sued in the King's Court for lamU, refused to be 
bound by the sentence until his ' peers ' had de- 
cided his right, and summary justice was visited 
on those in authority who tried cases contrary to 
the * custom,' even then ancient. In the days of 
William the Conqueror, even a bondman, when 
he claimed freedom, was entitled to a trial by the 
' country,' and its refusal to a suppliant implied 
that he was under the ban of ' outlawrv.' Trial 
by jury was secured to every heir-at-law oy Henry 
II., and extended to every person, without dis- 
tinction, shortly afterwards. In every suit touch- 
ing inheritance between Crown and subject, it 
has always been an imperative risjit, and the 
attempt to render its attainment difficult, by de- 
lay, denial, or sale,' led to the most emphatic 
passages i n Ma?na Charta. In the days of Ed ward 
IV., when a subject had been deprived of a jury 
by Act of Parliament, the very statute was re- 
pealed and the judgment pronounced under it 
declared void ; this being effected under the ex- 
press provisions of those Acts which ' confirm to 
the people of England the great Charter of their 
liberties for evermore,' and which ordain that 
* every judgment and every statute contrary there- 
to, shall be holden for nought.' In the reign of 
Henry VII., the Acts which gave certain judges 
statutory permission to try causes without juries, 
' at their aiscretion,* were set aside — * a warning 
to all future Parliaments, juds^es, and others, that 
they deprive no man of the precious trial by writ 
of right, or the verdict of twelve men.' In 1620, 

• Statute, Weit, 2, 18, Edw. I, c. 30. 
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the judges thanueltfes when called on to plead be- 
fore a tribunal where disputed facts would have 
beeft decided without a jury, refused to appear, 
claiming 'the benelit of Magna Gharta, as free 
Koglisbmen.' When the Star Chamber tried to 
overrule and stultify the Terdicts of juries, the at- 
tempt led to the Petition of Ri^ht — that second 
Magna Charta ; and the blow aimed at trial by 
jury in arbitrary imprisonment and confiscation 
of property and of civil ri^jhts, without that mode 
of trial, led to revolutions which shook the king- 
dom to its centre, while all the cruel acts of 
Jeffreys and other corrupt judfi^es, were followed 
by reversal of their decrees ana the rehabiliation 
of the families of those whom they had judicially 
murdered. When the verdicts of juries were per- 
verted, so as to carry consequences which the 
jurors did not intend, the legislature at leojcth 
stepped in and placed the law beyond the possi- 
bilitv of future cavil and misconstruction." — THal 
by Jury, the Birthright of the People, ifcc, p. 1 68. 

The reader will thus perceive that the com- 
mon law is grounded on the general customs 
of the realm. ^^ Indeed it is one of the charac- 
teristic marks of English liberty, that our 
common la,w depends upon custom, which 
carries with it this internal evidence. of free- 
dom," writes Blackstone, ** that it was intro- 
duced by the consent of the people, and has 
been jealously preserved by them.^' The 
common law is the result of long study, ob- 
servation, and experience; and it has been 
refined by learned men in all ages. It over- 
rides the canon law, and the civil law, where 
they go beyond it, or are inconsistent with it. 
The principle of trial by jury, without alluding 
to previous compacts, was confirmed by the 
Act of Settlement (1 William & Mary, c 2), 
and declared to be the birthright of the people 
of England.* 

(Tb be efmHnued.) 



RECENT DECISIONS. 

Kailwat Compahies 
Waller v. The Or eat Western Railway CV., 
15 W. R., Ex., 769. 
This very short case decides that the general 
manager of a railway company has authority 
to contract for medical attendance upon a 
person injured upon the company *s lino so as 
to bind the company. The plaintiff was a 
snrgeon, and was called in by the direction of 
the defendants' general manager, to attend a 
man who had been hurt in an accident on the 
company's railway. The plaintiff brought his 
action against the defendants for remuneration 
for his services, and the defence was that the 
general manager had no authority to pledge 
the credit of the defendants by such a contract. 
It would seem pretty clear, according to the 
ordmary rules, that the defendants would be 
bound by a contract of this kind made by 

♦ A^ our Essay is but an ontllne of the robject, w« refer 
the reader to neveral learnod worki for full dutails reapeeliog 
Trial by Jury, hf Mr. Forsvth. Q 0. Mr. Serjeant Pulling, 
and Mr KrW ; aim to " Hallam's MKldlc Agen.'* toI. ii., cbap. 
vUi., and to the able treatlte entitled •* Trial by Jury, the 
blrthd^bt of the pe«>ple of i£aglau 1." 



their general manager. There was, however, 
one case, Cox v. The Midland Railway Co, 
(3 Ex. 268) which certainly gave some colour 
to the defendants* contention. It was held in 
that case that a station master of a railway 
company had no authority to bind the com- 
pany by contracting for medical attendance to 
be supplied to a passenger injured in an 
accident The defendants relied upon this 
decision. The court held that the defendants 
were liable on the contract of their general 
manager, and refused to grant even a rule nm 
for the purpose of having the question argued. 
Besides the point actually decided, which is 
not perhaps of very much importance, this 
case may also be taken as an example to show 
that companies have practically greater free- 
dom to contract by agreements not under seal 
than they had when Cox v. The Midland 
Bailway Company was decided. It was then 
thought that a company could, with some few 
exceptions, only contract under seal, but since 
then much greater latitude has been allowed 
them in this respect, and Walker v. The Great 
Western Railway Company is an illustration 
of this gradual change in the law. 



NoTiCB OF Tbial after Postponement. 
Cl^iudet V. FrMce, 15 W. R. B. C 794. 

In this case a point of practice arose, and 
the decision is of the more importance inas- 
much as it completely overrules what appears 
to have been the old practice. 

The question was simply whether, if the 
trial of a cause for which one notice of trial 
for London has been given is postponed to the 
next sittings in London by a judge*s order 
obtained by the plaintiff, it is necessary for 
the plaintiff to give a new notice of trial. It 
is clear that a fi-esh notice of trial is not neces- 
sary where a cause is made a remanet in con- 
sequence of its not being reached, or if a cause 
is postponed by a judge's order made at ni$i 
prim : Shepherd v. Butler, 1 D. & R. 15. 
So also if an injunction is granted by the 
Court of Chancery to restrain the plaintiff 
from proceeding with an action, no new notice 
is necessary when that injunction is dissolved; 
Stockton and Darlington Railway Company 
V. Fot, 6 Ex. 12T. Upon priticiple the same 
rule ought to apply where a cause has been 
postponed by a judge's order made at cham- 
bers. There were, however, two old cases 
and one new one, which were authorities to 
show that a fresh notice was absolutely neces- 
sary. The court held, notwithsUnding these 
cases, that a fresh notice was not necessary, 
and laid down the rule which had before been 
applied in the case of inductions ; that it was 
not necessary for the plaintiff to give notice of 
trial again, as all parties were in statu quo 
when the cause came on for trial at the appoin- 
ted time. This is far the most reasonable 
rule which could have been laid down, and it 
is well that the court did not allow the autho- 
rity of the old cases to govern their decision. 
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COMMON LAW CHAMBERS. 

{B^ported by IIkxrt 0*Brien. Esq., BarruttrcULaw, 
Reporter in Practice Cuurt and Oiambert.) 

QlBABON T. GlVABON ST AL. 

29 if 30 Vie. cap. 42, sec. 6 — Several fi. fa. goods in sheriff ^s 
handi—Jietum of a mbsequeni b^are a prior writ. 

A. and then B. pUoed writs of Ji. fa. In the luindft of a 
aheritr, agAinst the goods of 0. Notwithstanding that 
the goods were apparently exhausted, A. refused to with- 
draw hid writ or talce a return of nulla 6ona, wiiert* by B. 
was prevented, by the operatlou of 29 & 80 Vic. cap. 42, ser. 
6, from proceeding against lands; and the shtriifft fteiing 
hound by that Act, declined to return the second >rlt as 
long aa ttie first remained in his hsnds. 

Under these circumstances an order was made on the appli- 
ealion of B. directiog the Hheriff to return the seomd wxlt 

Semble, that the Trst execution creditor should hare notice 
of tiuoh an applica ioD. 

BemarkR upon tlie embarrassment resulting IVom the opera- 
tion uf the above ktatute. 

[< bambert, June 1, 1807.1 

A sammoDs was obtained calling on the sheriff 
of the County of York to shew eaose why. an 
attachment should not issue against him for riot 
returning the >?. /(I. against goods in this cause. 

It appeared that this writ was delivered to the 
sheriff on the 3rd of December last, at which 
time there was another fi fa. against thn goods 
of these defendants, at the suit of one Keed, in 
the sheriff's hands. 

It was not a year since the first writ was given 
to the sheriff— both of these writs were therefore 
still in full force. 

It was admitted that the defendants had no 
goods or chattels, and that Qleason, the seoond 
execution creditor, desired to have his writ 
returned ** no goods," so that he might proceed 
by execution against the lands of the defendants 

The sheriff declined to return this second exe- 
cution, because the 29 & 80 Vic. cap. 42, sec. 6, 
enacts that '* No sheriff shall make any return of 
nulla bona either in whole or in part to any writ 
against goods, until the whole of the froods of 
the execution debtor in his county have been ex- 
hausted, and then such return shall be made only 
in the order of priority in which the writH have 
come into his hands" — and the first execution 
creditor refused to withdraw his writ from the 
sheriff^s hands or to take a return of nulla bona, 
**a8 he believes by keeping it in force in the 
sheriff^s hands, he will get the whole amount of 
the execution." 

Leih shewed cause for the sheriff, referring to 
the section of the act above quoted, and (the 
learned judge having on the argument expressed 
an opinion that the first execution creditor should 
be a party to or have some notice of the appliutv- 
tioo) he filed the refusal of the first execution 
creditor to withdraw his wilt or to take a return 
of nulla bona. 

Ferguson^ contra. 

Adam Wilsox, J. — This section of the act is 
calculated to give great embarrassment to sheriffs 
and to create great difficulty to execution credi> 
tors. 

A first execution creditor determined to protect 
the debtor, might, under various pretexts, retain 
his writ by renewals in the sheriff's hands for 
years, and hamper all subsequent creditors in 



proceeding against lands, although it was no- 
torious there were either no goods or but an 
insignificant amount of goods to be seiied upuo 
the first writ, and that none of the subse- 
quent creditors would get a farthing from the 
personal estate of the debtor. Vet because the 
fir»t creditor must have bis writ first returned »ud 
so come in first upon the lands, all the others 
roust wnit just as long as he oould contrive to 
baffle them, although it was also notorious that 
there were lands sufficient to satisfy all the 
creditors together. 

It is an inconvenient method of securing to 
the creditor, first against goods, the like rank 
against lands to which he is plainly entitled, 
and from which rank he was so often excladed, 
because there happened to be some trifle of 
goods to apply on his writ and on his writ alone. 
In consequence uf which.' while his writ was 
prevented from being returned, all the writs 
after his were at once returned •* no goods," and 
the subsequent creditors were enabled to i?sae 
writs against lands and displace the first creditor 
from his just priority. 

A simpler way would have been to have 
authorised the fi. fa. to issue against both goods 
and lands at once, with a stay of proceedings 
against lands till the goods were exhausted— in 
wliich case no difficulty of any kind would ervr 
arise, and one execution would answer in every 
case instead of two. 

In this instance, I think it appears tbnt the 
goods of the debtor in the county of York have 
been exhausted, and therefore I think I should 
order the writ of this plaintiff to be returned, 
because, notwithstanding this exhaustion, the 
first execution creditor refuses to withdraw his 
writ or to take a return of nulla bona, and it is 
quite plain his conduct should not be allowed to 
delay this plaintiff. 

I am inclined to think that though the sheriff 
may be prevented by this provision from return- 
ing, of his own mere motion, a second or subse- 
quent writ, in cases within the act, until he 
returns the first writ, the Court is not necessa- 
rily excluded from directing or controlltnjj its 
own process, as in Omcaly v. /Jewell, 8 Bust. 
864. where it was held that though the plainiifTs 
were prohibited since the 12 Geo. I. cnp. 29, from 
arresting defendants without su affidavit of debt 
first made, this did not prevent the court or 
judge from making an order to hold to bail, 
'* without the affidavit and other requisites 
which are prescribed in respect to arrest by the 
mere act of the plaintiff himself." 

This plaintiff has served a notice on the sheriff 
to return bis writ, then a rule to return it. and 
now a summons calling upon him to shew cnose 
why he should not be attached for not doing so. 
and he has been engaged in this business for the 
last four weeks ; yet I am not able to give him 
costs, for I cannot say the sheriff is to hUnie 
in requiring the aid of the court or a judge 
to interpret this clause, nor can I soy ^*»*^ 
he could have acted at all without the direct 
order of the court or judge to do so, nor can I 
give the sheriff his costs for appearing here and 
explaining the case, nor can I give tbeio to the 
first execution creditor who has also been affected 
by this proceeding in which he may or may oot 
take any concern. 
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I mast also add I am oot quite satisfied with 
my own part in this carious prooeeding. But 
according to the best Judgment I can form, I 
shall order the shert£P to retarn the writ in 
question, ** no goods.*' (although Reed's writ is 
stiti in his hands, because the goods of the defen- 
dants have, as I think, been exhausted, and 
becnuse Reed will not withdraw his writ nor 
take a return of *^* no goods" nnder these circnm- 
stances) and if snob return be made, the sum- 
mons will be dlicharged. Bat if the sheriff do 
not make such retarn in four days, the order 
will go for an attachment for his contempt in not 
returning the ihit. 



Hbbb y. Douglass. 

ExaminaUan of plaintiff on judgment against hint f&r eodt 

— 2r, 28 Vie. cap. 26. 
BiM, that A deftndant oinnot, BotwIUiBtiiiidliig 27, 98 Tie. 
a|». 26, on a Judgment obUined ag«inat a plaintiff in an 
action of ejectment, obtain an order to ejuunine the plain- 
tiff as to his estate and effaets, Ac. 

[Ohamben, JvHy 20, 1807.] 

A summons was obtained on behalf of the 
defendant, calling on the plaintiff to shew cause 
why be should not attend before a Deputy Oterk 
of the Grown, and submit to be examined as to 
estate and effects, <feo., on a judgment reeoTcred 
against him for the costs of the defendant in an 
action of ejectment. 

Osler^ shewed cause. There is nothing to 
authorise the order asked for here : Hawkint ▼. 
Palenon et. al, 28 U. C. Q B 197 ; lb., 9 U. 0. 
L. J. 276. The late Act of 27 & 28 Vic. cap. 25, 
which is relied upon by the defendant does not 
give the power, whatever the intention may have 
been. 

Morrison. J.— I do not think the Act referred 
to has the effect contended for by the defendant 
particularly in an action of ejectment as this was. 
I must therefore discharge the summons, but it 
will be wlihoat costs. 

Summont dueharged tpUhout costs. 



ToWnskmd t. Strrlino. 

Cogg^a L. P. Act, ttc. 824— Fhv2ic< in annuctian far 6f w 
Dannagei on denurrer rtmitUd. 

A dedaration contained two oonnta, one for wdaeUon of the 
pl«iniiff's daogbter, and the other for necenarlea inp- 
piled for the child. Plea of not guilty to flrat oonnf, 
demurrer to second. Thin larae in fiiet .wan tried flr«t 
and verdict Ihr plaintiff for five sblUins^s. Jndgmant waa 
afterwards given for plaintiff on the demurrer, whereupon 

{lUintiff remitted on the roll all damages, without except- 
ng costs, under the second count, and signed Judgment for 
the 5«. and full costs taxed. On a summons fbr a reTldon 
of the taxation, &c^ it was hfld that :— 

1. The plaintiff vraa entitled to the oosts of the demurrer to 
the second count althoutrh It would have been the more 
eoVrvct form to have excepted the costs in the remittitur. 

2. An action of seduction may, under some clrrumittaooes, 
he bntught "to try a right,** nr the grievance therein 
eompUmed of, may be **wllftot and mallolons." and 
therefore as the Terdict was under $S, and the judge did 
not certify, the plaintiff was not entitled under C L. P. 
Act, sec. 3'^, to any costs whatever, but 

8. As thi* statute is eonflned to a wrdiel or atKummU the 
plaiotiff was entitled to full ooata of the demurrer. » 

[Chambers, Aug. 7, 1887.] 

In this case the declaration contained two 
counts ; the first for the seduction of the plain- 
tiff'd daughter ; the second for clothing and 
necessaries furnished for the child of the defen- 
dant, born of the plaintiff's daughter. 



The pleas were, not guilty to the first count, 
and a demurrer to the second ooont. 

The issue in fact was tried first. The award of 
process was as well to try the issue in fact as to 
assess the damages in the issue in law. The ver- 
dict was that the defendant was guilty on the first 
count, and damages were assessed on that count 
OTer and aboTC the costs of suit, at fi?e shillings. 

Judgment was afterwards given for the plaintiff 
upon demurrer to the second count, and then the 
plaintiff by the roll remitted to the defendant all 
damages sustained by him on occasion of the 
premises in the second count, and prayed judg- 
ment and his damages sustained on occasion of 
the premises in the first count, and judgment was 
then given for the plaintiff ** for the said moneys 
by the jurors aforesaid assessed, and for the sum 
of £27 198. 9d., for his costs of suit, by the 
court here adjudged of increase to the plaintiff; 
which damages and costs on the whole, amount 
to £28 4s. 9d.*' 

McMiehael, obtained a summons calling on the 
plaintiff to shew cause why the taxation of costs 
in this cause shonld not be set aside, and the 
master be ordered to revise the same, on the 
ground that full, costs of suit had been allowed 
when the verdict rendered was for five shillings 
only, and the plaintiff should have had no more 
costs than damages, and on the ground that the 
master had tax^ costs, on the second count, of 
the declaration and the demurrer thereto, no 
damages having been assessed on that count, and 
judgment is entered only on the second count, 
no judgment is entered (He) no damages awar 
ded, but all damages on the same are remitted 
on the judgment roll ; and why the writ of fieri 
faeiaa should not be set aside or amended, so as 
to reduce the levy to the amount of damages 
assessed, and the sheriff be ordered to withdraw 
from the seizure of the goods of the defendant. 

The case was argued before A. Wilson, J. , 
before the vacation. 

J. A. Bo^d, shewed cause. 

This application is made under the statute 
22 ft 23 Car. II., that there should have been 
no more costs than damages ; but that statute 
does not apply to an action for sedu-stion, which 
this is. Batehelor v. Bigg, 8 WHs. 819 ; S. 0. 2 
W. Bl. 855; Peddle v. KiddU, 7 T. E. 660. 

The statute of Charles is not now in force in 
England, though it is in force here, and therefore 
section 824 of the C. L. P. Act should be con- 
strued in pari materia. Pedder v. Moore, I Prao. 
Rep. 117. 

The plaintiff had tbe right to apportion his 
verdict and remit nominal damages on the second 
connt. Burton v. Law, 16 L. T. N. S. 385 ; 
Preston v Peeke, E. B. & E. ZZ^^. 

The plaintiff is entitled to full costs on the de- 
murrer, under sec 816 of the C. L. P. Act. Kin- 
loch V. Hall, 26 U. C. Q B. 184; MeMartin y. 
Thompton, lb 834 ; Taiflor v. Rolfe, 6 Q. B. 887 ; 
Bentley v. Dawet, 10 Exch. 847; Arch. Prao. 
12th edition, 935. 

There having been an asteumeni of damnges, 
there should be full costs under sec. 328 of the 
C. L. P. Act, on the second count Jones V. 
Wing, 8 0. S. 87; Kdborn v. Wallace, 8 0. S. 
17 ; Ferrier v. Young, lb. 140 j Mahoney v. Zwich, 
4 0. S. 99. 
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Sach an action as this oannot be broagfat in 
the Division Court: Con. Stats. V C. cap. 19, seo. 
64; nor in the County Court: lb. oap. 15, sec. 
16. If the judgment roll be wrong, it maj be 
amended. 

McMichatl supported the application. On 
arrest of jud^iment the plftintiffis not entitled to 
costs of those issues which have been found for 
him. Prew-f, Squire, 20 L. J. C. P. 176; IOC. B. 
912 ; Ablfy v. Dale, 21 L. J. C. P. 104 ; U C. B. 
878. Costs are in reality considered aa damages. 
Giles T. Bart, 2 Salk. 622 ; Marriott t. Stanley, 
9 Dowl. 69, 2 Sc. N. R 60; for if a statute gi?e 
double or treble damages, the costs as part of the 
damages should also be doubled or trebled: 
Tidd'B Prao. 967, 962 ; 2 lost. 289. The statute 
In question applies to all actions of trespass and 
on the case: Morriton t. Salman, 9 Dowl. 887 ; 
i Sc. N. R. 60; OHUtt ▼. Oreen, 9 Dowl. 219; 
7 M. & W. 847. 

Adam Wilsok, J.— It appears on this record 
that the jury gave the fi?e shillings damages on 
the first count only, and that they assessed no 
damages on the second count, although they 
were summoned to do so. Yet when summoned 
they were sworn merely " to try the matters in 
question between the parlies, as to the issue 
within joined to be tried by the country,*' that is, 
to try the isaoe on the first count 

The provision as to costs upon demnrrer Is, 
th.»t •* the party in whose favour the judgment 
is given, shall also have judgment to recover his 
cosU in that behalf:" C. L. P. Act. sec. 816; 
and a judgment on demurrer is erroneous which 
does not award the costs of it. Gregory v. The 
Duke of Bruntwick, 8 C. B. 481. 

The judgment on demurrer is final or inter^ 
locntory, in the same manner and in the same^ 
oases as a judgment by default. The plaintiff' 
therefore on getting judgment in his favour on 
demurrer before the assessment of damagea upon 
it, has only an interlocutory ju>lgmeut ; he oan- 
Dot have final judgment till after aa aasessmeat 
hatf been had, or until he by some entry on the 
record shews that he does not desire to prosecute 
his case further. 

Whenever final judgment is given on the record 
these costs become taxable. If the plaintiff have 
damages assessed to him, he will get the costs of 
demurrer as of course. So if he enable the final 
judgment to be given by entering a nolle prosequi, 
he will be entitled also to the costs of the de- 
murrer. WUlianu v. Vines, 9 Jur. 809 ; or on a 
discontinuance. Mayor of Marclexfieldv. Gee, 18 
H. & W. 470. The plaintiff might have entered a 
nolle prosequi as to the second count, excepting 
as to the costs of the demurrer, and then he 
would recover his costs of the demurrer, as in 
Williamt v. Vines, just referred to. In this case 
he has not done so — he hasiemitted all dsmages 
sustained by him on occasion of the premises 
in the second count — but still I see no objection 
to this mode of determining his claim upon the 
aecond count ; he might have declared that he 
would not farther prosecute his suit against the 
defendant on this count, except as to these costs 
which it seems to me would be the more correct 
form ; but when he says he remits all damages 



to the defendant, in respect of it, he doe^f in 
effect the same thing. A remittitur is entered in 
many oases before damages have been actually 
given. It appears to me then that the plaintiff 
had the right to dispose of the second count in 
the way he has done, and that the effect of it is 
to entitle him to the costs of the demurrer 
awarded to him by the judgment of the court in 
respect of it. 

The question then is as to the quantum of 
ooflts that should have been taxed. The master 
has allowed full costs ef suit. The defendant's 
summons asserts that the plaintiff should baTe no 
more costs than damages, and this Mr. Boyd argu- 
ed, means that the defendant puts bis ease for 
relief upon the statute of Charles, and if this p«r> 
ticular case be not within the.provisions of that 
statute, the plaintiff most recover his foil costs, 
although by some othatr statute the plaintiff is 
not io strictness entitled to any coats at all, 
merely because the defendant has not laid his 
case as within that statnte. 

The 824th sec. of the Common Law Procedure 
Act enacts that **lf the plaintiff in any action 
of trespsss or trespass in the case, recovers by 
the verdict of a jury less damages than eight 
dollars, he shall not be entitled to recover in 
respect of such verdict, any costs whatever, 
whether the verdict be given on aa issue tried, or 
judgment has passed by default, unless the judge 
or presiding officer before whom such verdict is 
obtained, immediately afterwards certifies on the 
back of the record, that the action has really 
been brought to try a right besides the right to 
recover damages for the trespass or grievance 
complained of, or that the trespass or grievance 
was wilful and malioioua" This sections de- 
prives the plaintiff of all costs whatsoever, unless 
the judge shall certify for them. 

The plaintiff before ma eontended that thia 
kind of action was not within the statnte at all, 
for the statute was applieable only in oases in 
which the judge could certify that the action had 
really been brought to try a right besides the 
right to recover damages, or that the trespass or 
grievance was wilful and malicious. 

The statute of Charies was held not to be 
applicable to •< other personal aotions," tfaongh 
these very words were contained in the act, b.ut 
was confined to cases of assault and battery and 
to trespass to land, because the judge had power 
to certify only in cases of assault and battery, and 
where the title to land came in question ; having 
power therefore to certify aa no other eases, it was 
considered that in no other case should the plain- 
tiff be deprived of his ooets. It is quite a proper 
construction to give to aa aot of this kind to 
hold it as confined to those cases only in whioh 
a certificate can be given. 

An action for slander, imputing felony to the 
plaintiff, is a case under the Imperial Stat. 8 ft 
4 Yto. cap. 24, sec. 2, the same as our 824th 
section before quoted, in whioh the judge may 
certify ; for an action for slander might be 
brought to try a right, or it might be wilful and 
malicious. £win§ v. Reet, 9 G. B. N. S. 891. 

There may be great difficulty in a judge 
attempting to certify that an action for crimlual 
conversation, which may still be brought in this 
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countrj, was broaght either to try a right or 
was wilfal and malicions. Perhaps in no oase 
properly oonld the action be brought merely to try 
a right, for although a plaintiff, might wish to 
establish that the woman in qnestion was his 
wife, it woald scarcely be allowed that this 
form of action, although it would settle that 
right or question, should be made use of for 
such a purpose. A judge might, howoTer, cer- 
tify that such a cause of action was wilful 
and malioioua« for it eanoofc be uttiTersaily true 
in Daot that every oharge of this nature ia wilfal 
and malicious, although the presamption perhaps 
is that it is so. If, for instaiMa, a married 
woman were to carry on an intrigue with a man 
under pretence of being an unmarried woman, 
and more particularly if tfhe had led a somewhat 
free life before, or if her husband had been 
careless as to how she oonduoted herself, it 
might fairly be said that the defendant's con- 
dttot was not wilfal and malieioas. If so, then 
I think a judge eould, within the language of 
this statute, certify under proper facts, even in 
such an action, that the trespass or grieTanoe 
was wilfal and malicious, in oase the damages 
given were under the amount of eight dollars ; 
for if there can be a negation of wilful and 
malicious conduct, there may b0 cases in which 
the contrary may be affirmed. 

So in an action for seduction, a right might 
possibly be tried whether the defendant was or 
was not married to the woman in question, and 
the charge might also be or not be wilAil^nd 
malicious, according to oiroamstances somewhat 
analogous to those which haTC been referred to 
with respect to the action for criminal conversa- 
tion. 

In cases of this kind, where more than eight 
dollars damages are not reeofered, it is pretty 
strong proof that the action should not hare 
been brought at all, and I am not inolined to 
ezoept such actions out of the rery large terms 
of this statute, *• if the plaintiff in any aeiion of 
trespass, or on the case reeorers," Ao., when I 
do not see that it is impossible for the jadge to 
certify in these cases. 

I am of opinion, therefore, that the plaintiff 
in this case was not, upon the 9erdkt, aooording 
to the statute, entitled to <* any costs whaterer.** 
But as the statute .is oonftoed to a rerdict or 
assessment, I think the plaintiff is entitled to 
reoorer his full costs of the demurrer, because 
be became entitled to tbem by the separate 
judgment of the court, and not ** in respect of 
such verdict." 

The eases referred to by tbe plaintiff show this 
condurion to have been arrived at, but those 
referred to by the defendant, though on a differ- 
ent statute, cast some doubt on them. The eases 
that were cited by the defeadant, of Prew ▼. 
Squire^ and AbUy v. DaU^ to which may be 
added Diin9ton v. Patirton, 6 C. B. N. S. 279, 
are not applicable here, for the d24th section of 
the 0. L P. Act, refers only to costs in respect 
of the verdict, while the statutes on which these 
decisions were made deprived the plaintiff of all 
costs in the cause whatever. 

I shall follow, of course, the deoisiona in onr 
own Court of Queen's Bench, and if the defend- 
ant desire it he can re-open the matter there, as 
the cause is in that court I shall make the 



order that the costs be revised by the Master, 
and that on such revision the Master shall not 
allow to the plaintiff, in respect of his verdict, 
any costs whatever, but that he shall tax to the 
plaintiff his full costs In respect of the demurrer 
and the judgment thereon, and that the judgment 
roll and writ of fieri faeuu be amended according 
to the result of such taxation, and as the defen- 
dant has not altogether succeeded In his applica- 
tion the order will go without costs. 

Order aceordinyly. 



Neil v. McMillan. 



IfBMMt numo pro tmc, bat refoMd, w wtnlolttntloa 
t takeo oat, which was done in Angnst fi>Uowfiiig,and on 
» 24th Aagast the preient Rpplioatton was made to enter 



Xniering Judgment nunc pro tunc-^Dday, «oAe» caritingfrcm 
act ofOburi^BecuM. 

Yerdlet for platntUT on S2nd Mareb, 186S. In Eiwter Term 
following, rate ikK for new trial enlarged ttU Trinity 
TeroLand Jadgment aiven on 24to September. Plaintiff 
died 26th Jane. On Ith October taxation of ooeta, bat 
not eonelnded, aa Master reftued to tax fM ooeta wlthoat 
eertlfloate. In November, applicntlon was made for oertl- 
fleate; not heard, howerer. till Vebroaiy, 1867, owing to 
the Jadge- who tried the oaae, refasing to hoar it antlThe 
ihoald Bit In Chambers, and apon notice to opposite partj. 
In April following. appUoatini was made for leave to enter 
Jodgn ^ "^ -'-' 

nott 
the 3 

jadgmmt nune pro tunCi and to enter a soggeation of ptain- 
tUTadeath, and that«ne Crooa ( who heaama aaalgnee of the 
rerdlct in April, 1866) had been appointed admlnlatrator. 

Skid, that the application mnat be refased, as the delay had 
been too great. 

rCfaambai% Sept. 80, 1867.] 

On the 24th August last, a enmmons waa 
obtsined on behalf of James Fletcher Cross, 
administrator of the estate of the plaintiff, call- 
ing upon the defendant, his attomej or agent, 
to show cause why judgment herein should not 
be entered nunc pro <une, and whj said Cross 
should not be at liberty to enter a suggestion of 
the death of the said James Neil, the plaintiff 
herein, and that the said James F. Cross is the 
administrator of his personal estate and effects, 
pursuant to the Common Law Procedure Act. 

' The rerdict in this cause was rendered on the 
22nd March, IS66. The defeadant obtained a 
rule nin in Easter Term, in Hay following, for a 
new trial or nonsuit. This rale was enlarged 
till Trinity Term following. 

The plaintiff died on or about tho 26th June. 

Judgment was given on the rale on the 24th 
September, as of Trinity Term. 

On or about the 4th October, notice of taxa- 
tion of costs was given to the defendant*s attor- 
ney, on which he attended; and on the Master 
refasing to allow full costs without a certificate, 
the taxation stood over by consent till the certi- 
ficate could be obtained. 

After this, and before the first week in Novem- 
ber, the plaintiff's attorney applied to the judge 
who tried the cause for a certificate for full costs ; 
but he refused to entertain the application, until 
notice had been given to the defendant's attorney 
to attend before him, and until he was in Cham- 
bers. 

The Chief Justice of the Common Pleas, who 
tried the cause, did not sit in Chambers till the 
end of Janaary, 1867 ; and notice was given to 
the defendant's attorney to attend before the 
Chief Justice in Chambers, on or about the first 
week of February, and a certificate was given for 
full costs by the Chief Justice. 

In April, 1867, an application was made in 
Chambers for leave to enter judgment nune pro 
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tunc, vhiok was refuBed, because do admiDlstra- 
tioQ had been taken oat to the plaintiff's estate. 

MeaBures were immediately taken for that 
purpose, and administration was granted to the 
plaintiff's attorney, Mr. Cross, in August, 1867. 

Mr. Gross stated that he became the assignee 
of the Yerdiot in April, 1866; the consideration 
for this, as stated in the copy of the assignmeqt, 
being $5, paid to the plaintUf ; and that he was 
the person solely entitled to the verdict, and to 
the costs of the action. 

J. B. Read showed cause. 

Adam Wilson, J.-~The Judgment should have 
been entered within two terms after the verdict. 
When that time has elapsed, and the delay has 
arisen from the act of the court, leaTe will be 
given to enter judgment nunc pro tunc. 

There is a good excuse for not proceeding till 
the defendant's rule nUi was disposed of on the 
24tb September. 

I am not quite sure that the delay from that 
time till the Chief Justice gave his certificate in 
February afterwards, affords a sufficient excuse 
for not proceeding to enter judgment by apply- 
ing for leave to enter it nunc pro tunc; but, 
giving the applicant the benefit of that period, 
there is the farther period of delay, from Feb- 
ruary till April, when application was made for 
leave to enter judgment. This was refused, 
because no personal representative had been 
appointed to the plaintiff's estate. 

The next application for leave to enter judg- 
ment was made on the 24th August last. 

I fear there is too much delay from February 
till August, to justify me in making the order to 
enter judgment. 

If the delay arose from the want of adminis- 
tration, that has been held to be no excuse, even 
although such delay was occasioned in part by 
the defendant filing a caveat. Freeman y. Trantik 
or Tranch,\2 C. B. ^06; 21 L. J. C. P. 214. 

I must discharge the summons, and leave the 
party to renew his motion in the next term. 

Hummont ^charged* 



ENGLISH REPORTS. 



CHANCERY. 

{From Um WaMg Reporter.) 

Sbaqram y. Knight. 
Timber— Tenant for li/e—StatuU of Limilationt, 

Whew tImlMr admittadly " ripe for felling,'* had been eat 
by a tenant for life, 

ZTeU, that it eonld by no meana be presiuned tbiit the 
timber was rach as the Court would, If applied to, have 
ordered to be ent ; that the catting and selling the timber 
by the tenant ibr life was coneeqaently a tortious act, and 
therefore that in respect of the moneys so realised the 
Statute of LimitatiooM began to run immediately. 

SembU^ the Court will noC on application, order timber to 
be cut merely beeanse it may ''be ripe for felling;** bat 
requires further, that the timber shonld be in such a 
state as to require cutting, or that it be shown that the 
felling will be a bent'^flt to the remainderman. 

After the Statate of Limitationi has begun to ran Itaopesa- 
tion may be snspended. 

A. committed a tortious act by felling and selling timber on 
land limited to him for life, with r«mainder to B. and his 
heirs. Before the Statute of Umitations had run out 
as against B., B. died, and A. took out admiuistration to 
his estate. 

Bad, in favpar of B.'s heir, that theoperation of the statute 
was thereby suspended until the death of A. 



Where timber ban bsen felled by a tenant for life, and iket 
proceeds converted to his own use tortioni'Iy, the C«iurf 
will, attar a long lapse of time, i)resanie a settlement of 
acoounts between him and the remainderman. 

(July 12, 13-16 W. JJ. 1162,] 

This was an appeal from a decree of the 
Master of the Rolls; the bill prayed an account 
of the proceeds of timber felled and sold by a 
tenant for life. 

Under a certain will William Frowd Seagram 
was tenant for life impeachable for waste of the 
land on which the timber grew, with remainder 
to his son in fee. 

His eldest son, William Lye Seagram, oame of 
age in 1834, and died in 1844, intestate, leaving 
the plaintiff, then an infant, his heir-at-lawT 
William Frowd Seagram obtained letters of ad- 
mi Distration to William Lye Seagram's estate, 
and became his legal personal representative. 

William Froyd Seagram died in 1864, bavingby 
his will appointed the defendant his sole executor. 

In 1831, while William Lye Seagram the then 
remainderman, was still an infant, William Froyd 
Seagram felled and sold timber to the value of 
£52 1 net, and treated the money as his own. In 
1842 he felled and sold timber to the value of 
£127, and smaller cuttings took place in subse- 
quent years. 

The plaintiff came of age in 1865, and the bill 
in the suit was then filed, praying as against 
his grandfather's estate an account of the timber 
felled and sold by him. 

It was alleged by the bill, and admitted by 
the defendant's answer, that the timber out was 
"ripe for felling, and such as the Court, if ap- 
plied to for that purpose, would have ordered to 
be cut." The defendant contended that the 
plaintiff's claim was barred by the Statute of 
Limitations. 

The Master of the KoUs decreed an account 
of all cuttings subsequent to March, 1844, the 
date of the death of William Lye Seagram ; but 
as to the prior cuttiogs, held that the plaintiff 
was not entitled to an account, and based this 
latter distinction, not upon the Statute of Limi- 
tations, but upon a presumption that the claim 
had been settled between William Lye Seagram 
and William Frowd Seagram. 

The plaintiff appealed. 

Selwyn, Q. C., and Wickent, for the appellant. , 
The cutting of the timber was under the circum- 
stances an act which the Court of Chancery 
would have allowed, it is not therefore to be re- 
garded as having been a tortious act* but as if 
it had been done under the direction of tha 
Court. There was therefore a resulting trust in 
favour of the remainderman of the proceeds 
which were received by the tenant for life, and 
consequently the Statute of Limitations did not 
begin to run until tbe death of William Frowd 
Seagram in 1864; Harcourt r. White, % W. B. 
716 ; 28 Beav. 308 ; Bagol v. Bagotj 12 W. B 86; 
82 Beav. 509; Waldo v. Waldo, 12 Sim. 107. 
But even if this be assumed against ua, and tke 
case regarded as one in whioh the Statute of 
Limitations ran at once against the remainder- 
man, even on that hypothesis, the operation of 
the statute was suspended after it had begun to 
run. [The Lord CnAHoaLLOR. — ^Can the opera- 
tion of the statute be suspended after it has oaoe 
begun to run ?] It was suspended when William 
Frowd Seagram, the tenant for life, and the 
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person who was liable to account to the remaiD- 
derman for what lie had done, became the legal 
personal representative of William Lye Seagram ; 
the person to pay and the person to receive 
being thns the same, the money had got home, 
and therefore the statute stopped .running. 
Moreover, the timber being rightly felled became 
part of the inheritance, and therefore in order to 
bar the plaintiff's remedy the statute would have 
to run twenty and not merely six years. 

Southgatt, Q. C, and W. W. Cooper, for the 
respondents, cited Ferrand v. Wihoriy 4 Ha. 844, 
881, hut were stopped by the Court. 

toRD Chelmspord. C, after stating the facts. 
It is cootended, on the part of the plaintiff, that 
the tenant for life having merely done whut the 
Court upon application would have sanctioned, 
the case must be considered as if every thing had 
been done under the authority of the Court, and 
ns if the money produced by the sale of the 
timber had been invested, and the interest re- 
ceived by the tenant for life, the right of the 
reversioner to the principal not accruing till the 
death of the tenant for life. There can be no 
doubt, as the counsel for the plaintiff said, that 
what a trustee would be ordered by (he Court to 
do is valid if done by him without the previous 
authority of the Court; but I do not see how 
that rule of a court of equity can apply to a caee 
wtiere the act when done was wrongful, and 
where the tenant for life had no right to assume 
when he did it that the Court, if applied to, 
would have sanctioned it. I am strongly of 
opinion that if an application bad been made to 
the Court, it would not under the circumstances 
have allowed the timber to be cut. It is said, 
indeed, that **it was ripe for felling when so 
cut," but not that it was necessary to be cut, 
either on account of decay or because of over- 
crowding ; and the remainderman in fee being at 
the time' of the first cutting under age, I do not 
think that the Court would have been justified 
in ordering the timber to be cut upon the appli- 
cation of the tenant for life, merely because it 
wns ripe for cutting. In HuBsey v. lluuey^ 5 
Mad. 44, it was said by Sir John Leach that 
where there is a tenant for life impeachable for 
waste, the Court can only authorise the cutting 
of such timber as is decaying or which it is bene- 
fieial to cut by reason that it injures the growth 
of other trees. This was Lor(^ Hardwioke's 
opinion in Btioiek v. Whitfield, 8 P. Wms. 267, 
Vhere he said, «• With regard to timber plainly 
decaying, it is for the benefit of the inheritance 
that it should be out down, otherwise it would 
become of no value." If the tenant for life in 
this ease had applied to the Court for leave to 
cut the timber, he must have shown that it 
weuld be for the benefit of the person in re- 
mainder that the timber should be cut, and 
therefore it is incorrect to assume, as is done 
both in the bill and answer, that nothing more 
being stated than that the timber was ripe for 
felling, the Couii, if applied to for that purpose, 
would have ordered it to be cut. k -is said that 
where there is a tenant for life impeachable for 
waste, he is entitled for his life to the interest 
of the money produoed from the sale of timber 
cut down and sold under the authority of the 
Court, in the same manner as a tenant for life 
without impeachment of waste, and the- Vice- 



Chancellor Wood, in Qitiit v. flttrnsnn, 8 W. K. 
57, Johns. 517. expT<•^^fd this opinion in a cas»e 
where the timber w«? ri«;htfail>' cut. The ca:«e 
of Waldo V. Waldo, 8 Sim. 'JGl, hnrdly reaches 
to the full extpnt of the proposition, because 
there the tenant for life had an interest in the 
timber, beyond her right in it while ptandinp, 
being entitled to cut it down for repair. Of this 
right she was det)rived, although it appeared 
that there remained standing on the estate many 
more trees than were sufficient for future repairs. 
But whatever may be the course adopted by the 
Court, where a tenant for life impeachable for 
waste obtains its leave to cut down timber, I 
entertain no doubt that if he takes upotn himself 
to out and sell the timber without the authority 
of the Court, be do«8 it at his peril, and he never 
can be permitted to derive any advanUgo from 
his wrongful act. There is abundant authority 
for this, but I need only mention the case of 
WiUiams v. The Duke of Bolton, 1 Cox, 72, and 
Lushingion v. Boldero, 16 Beav. 1. The act ot 
the tenant for life being therefore a tortious act, 
the remainderman might either have brought an 
action of trover for the trees, which became his 
property from the moment they were felled, or 
an action for Jthe money had and received for 
the predoco of the sale. He might also have 
executed a suit in equity, for, as Lord Uard- 
wicke said in Whitfield "t. Btwick {nbi. avp.)^ it 
may be very necessary for the party who has 
the inheritanoe to bring bis bill in this Court, 
because it may be Impossible for him to discover 
the value of the timber, it being in the posses- 
sion of, and cut down by, the tenant for life. 
But if the Statute of Limitations had run against 
his remedy at law, it would be too late to insti- 
tute a suit in equity for an account of moneys 
received in respect of the timber that was cut 
and sold. 

At tbe time of the first cutting in 1881, Williftm 
Lye Seagram was under age, but he attained his 
majority in 1834; from that time the statute 
began to run, and in respect of the first cutting 
the remedy of William Lye Seagram waa barred 
at his death in 1844. The next cutting which 
took place during the life of Williaqp Lyo Sea- 
gram was in 18-12. Of course, as in the former 
instance, the act being wrongful, the statute 
began to run immediately, but, upon the Jeath 
of William Lye Seagram, his father, the tenant 
for life, took out letters of administration and 
became the person entitled to receive as well na 
liable to pay lor the wrong done to Xbe remain- 
derman. It occurred to me, at this part of the 
case, to express a doubt whether the Statute of 
Limitations, if it ever did run, could ever be 
stopped; but, upon an examination of the au- 
thorities, I am disposed to think my suggestion 
tiras not well founded. It appears from Need- 
ham* 8 case, 8 Coke, 135, and Wankford v. Ifan*- 
ford^ 1 Salk. 299, that where administration of 
the goods of a creditor is committed to a debtor, 
this is not an extinction of the debt, but a sus- 
pension of the remedy. As, therefore, during 
the life pf William Frowd Seagram, there could 
be no action brought, the running of the statute 
was stopped until his death in 1864; the bill 
was filed upon the 2(}th of March, 1866. 

As far as tbe case rests upon the statute, I 
think that the plaintiff is entitled to an account 
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of the timber cut in 1842, and in the following 
years during the lifetime of William Lye Sea- 
gram, as well as that which was cat after the 
l8t of April, 1844. 

If It had been neceftsary to consider the ease 
apart from the statute, it might in my opinion 
be fairly presumed from length of time that the 
parties had either settled accounts or that the 
plaintiflTs father had waived his claim in respect 
of the timber cut in 1831. But I do not see my 
way clearly to such a presumption as to the 
cuttings in 1842, 1843, and March, 1844. 

The plaintiff's right to an account of the 
timber cut during these periods not being banred 
by the Statute of Limitations, and there being 
no sufficient grounds to raise the presumption 
of a settlement of his claim, I think that under 
the circumstances, so far as the decree of the 
Master of the Rolls refuses an account of the 
timber which was cut prior to the Ist of April, 
1844, it must be Tari€d in thatreepect, and that 
the account should be carried back so as to em- 
brace the timber which was cut in 1842, 1843, 
and March, 1844, and that in all other respects 
it must be affirmed. In fact the account must 
be carried baek six years from the death of 
William Lye Sengram. 

Southgate, Q C.^lnRhodetv. Smethunt, 4 M. 
dk W. 42, 6 ib. 851, there are some observations 
by Lord Abinger which militate against your 
Lordship's view respecting the suspension of the 
statute. [The ease was then handed up to the 
Lord Chancellor, who perused the passage.] 

LoBD ChrIiNsford, C.~It was not the quee- 
tion in that case. I can only say that looking 
to those old cases which I have already men- 
tioned, it appears to me that if the remedy ia 
suspended, the sl^atute cannot possibly run dur- 
ing that peiiod. I still entertain that opinion.* 
Perhaj^s it is not so strong after the obiter dictum 
of Lord .\binger in this case ; at the same tin^e 
I feel it very strongly. 

W, }V. Cooper, with Southgale, Q.C., then cited 
TalUt T. TulUt, 1 Amb. 870, I Dick, 822, and 
contended that the heir and not the administrator 
would be entitled to the money arising from the 
timber, and therefore the question about the 
suspension of the statute did not arise. 

Loan CiiKLiisFORD, 0. — Could the remainder- 
man have maiotained trover ? 

W. W. Coopar.^So doubt. 

Lord Chblwspoed. — Would not that be the 
test.f I am not at present shaken in my opinion. 



Wh«r» on* party la ehaxveabla with a soUeltor's bill, and 
another party, lor reaauns of his own, pays the bill, tbm 



Rc Newman. 

aaUeUcr^i bOl t^ oofU^TiusaAim ofUr payaunt— RzysMnl 
hy parlff not ehargtat>U—6 k 7 Vic.^ e. S3, «. 38. 

There U no general rule as to how much pressure will entitle 
a partj to have a solicitor's bill taxed after payment. But 
If reaspoable liidlities for taxatloa have been refused at 
the last moment, when It has beoome imperatlre to the 
party to obtain Immediately the papers to which the soli- 
citor's lien applied, and the oar ty has oon^eqoently paid 
the bill, that is a spedal cireomtaooa which, coupled with 
Items of apparent orercharga, will Justify the Court In 
dlreetinic taaatinn afr«r payment 

It la no argnoH^nt against taxation in sncfa a dibe that the 
eflE»et proiloeed upon the party by i ha pressure arises out 
of hia own eonduet or private aflUrs. 

* This r.pluioo of the liord Chancellor has met with strong 
remottstrancvs fromtiiaprofessloo In Bogland— Bm CT.O.L J. 
t Soe />yer r. Dyer, U W. B. 732.~£d. W. B. 



party pa>ing the biU has, under aeotlon 88, of 6 A 7 Tic^ 
e. 83, the aame^rlght to taxation which thapar^ originallj 
chaivaable would otherwise have had *, and this r(ght of 



taxation fs not limited to any transaction which may have 
aeouped In the preniass between himaelf and the aolirttor ; 
but the bill whloh ha has paid ia the hlU which ha has a 
right to have taxed. 

|15W.R.,11M. JnlySO.] 

This was en appeal from a dedsion of the 
Master of the Rolls upon an adjonmed summons 
for taxation of a bill of costs of Messrs. New- 
man, solicitors, of Bamsley. The Master of the 
Rolls ordered the bill of costs to be taxed, the 
costs of the application to be paid by the solici- 
tors. The Messrs. Newman appealed. 

The facts are more fully stated at p. 630 of 
the Wtekly Reporttr. 

SoUeitor- General (S^lwyn, Q.C.), and C. T- 
Simption, for the appellants, oited Re Fjfton, 9 
Beav. 117; Re Masteif, 13 W. B. 797, 84 BeaT. 
468; Re Forty th, 18 W. R. 807, 982, 84 BeaT. 
140. 2 U. J. & S. 509 ; Wakefield ▼. Newbom^ 6 
Q. B. 276, and coAtended as follows :•— All cases 
of ** pressure " have betn cases in which there 
has been something to raise a presumption that 
the bill had been kept back. The order should 
hate made no reference to the agreement of tlie 
81st of May, 1865, because this amounts to re- 
ferring it to the taxing-master to decide, and to 
decide in the at»eoce of the other party, what 
is the true construction of that agreement : Re 
Barton, 4 D. M. & Q. 108. We submit (I) that 
the bUl should not be taxed at all. (2) That if 
taxed all reference to the agreement of the diet 
of May^ 1865, should be omitted, and that it 
should be taxed as between the solicitors and 
their own clients. (8) That the solicitors should 
not be ordered to pay the oosts. 

RoDT, L J., called upon the respondent's coun- 
sel with reference to the two latter contentions 
only. 

Jeeael, Q , and Inee, for the respondents. — 
Although a slight overeharg e alone might net be 
an adequate ground for taxation, yet slight over- 
chnrge, combined with slight pressure is enough : 
vide Morgan dt D;ivieB*8 costs to Chancery, 328*8. 
The rule is— >tiix the bill I am liable to pay, as 
between soKcitor and client, as if I myself h^d 
been the client. We need cite no authority to 
show that the lien of a solicitor cannot be higher 
than that of his client. [Bolt, L J., — Still I 
should like to hetir some applicable to this case.] 
This is not asking the taxing-master to construe 
the agreement of the 81st May, 1865, in the ab- 
sence of Messrs. Gray A Tabart, otherwise than 
be may legitimately may: Re LetU 11 W. R. 15, 
81 Beav. 488. In Ex parte Wilkimon, 2 Coll. 
92 ; Re Brown, 1 D. M. & G. 822, and Re Siro- 
ther, 8 K. & J. 527, 5 W. R. 795, pressure only 
was shown. The first case in which overoharge 
seems to have been required to be shown is Ed- 
warde r. Grove, 2 D F. & J. 217. In Re Pugh, 
11 W. R. 762; 82 Beav. 178, there is nothing 
about pressure. 

C. T. Simpaon, in reply, cited Re Mastey, (uM 
eup ) ; Re Harrison, 10 Beay. 57. The argument 
that slight pressure plua slight overcharge is sof- 
fioient is answered by Re Elmeiie, 12 Beav 5S8. 
It is a great hardship to Messrs. Grey & Tabart 
to hate, under pain of costs, to construe this 
agreement, to which they are not parties. The 
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Bolioitora slioald not be saddled with costs of this 
application; Re AUot, 18 Bear. 398. 

RoiT, L.J. — I enlirelj agree with the Master 
of the Rolls on the main point determined in the 
ease, namely, that Colonel West is entitled to have 
Messrs. Newman's bill of vosts taxed. But be- 
fore I give mj reasons for that, I will examine 
one or two other points on which I pomewhat 
differ from the conclnsion at which he has ar- 
rived. 

I will take first the question as to the form of 
the order for taxation and the reference which 
the order contains to the agreement entered into 
between Messrs. Gray dk Tabart and Colonel 
West as to the costs which, as between them, 
Colonel West was to pay. They are referred to 
and made the rule for the order which the taxing- 
master is to act upon in the order of reference 
for Uxation. Now tbo 88th sectloD of the Act 
appears to me to be very clear. [His Lordship 
reads the section.] If a person who is not 
chargeable with the bill thinks fit to pay the bill, 
it is open to bim to do fo, and if he doet* so he 
shall be entitled to hare that bill, which he was 
not boond to pay, but which he thought right 
for re(i!>ons cf bis own to pay, taxed ae the party 
chargeable himself might. That appears to 
govern this case. Colonel West thought fit to 
pay this bill, and it is said ^ by tbe counsel for 
Colonel West that Messrs. Newman oould have no 
lien upon the lease and oonntcrpart, other than 
that which Messrs. Gray & Tabart eonld hare 
bad, and that therefore you have only to asoer- 
tAin what lien Messrs. Gray & Tabart could have 
had upon the lease and counterpart, and upon 
that being examined, Messrs. Gray & Tabart 
would have had a right to payment before the 
lease and counterpart were delivered OTer, and 
Messrs. Newman could have no more. Il ap- 
pears to me that Mr. Simpson's answer to that 
is complete. The answer is this : —Not only was 
there, in Messrs. Gray & Tabart, no lien upon 
those title-deeds aa against Colonel West, except 
according to the terms of tbe agreement, but 
there was no privity whatever between Colonel 
West and Messrs. Newman. Colonel West 
thought it right for purposes of his own, to pay 
the bill of costs due from Messrs Gray & Tabart 
to Messrs. Newman, and then the Act steps in 
and says — ** Under these circumstances you, 
though not chargeable, have thought fiit to pay, 
and shall have the right of taxation which the 
person who was ehargeable would have had ; you 
must, therefore, ascertain what is the bill to be 
taxed,"— and this is the bill which he paid. I 
think the construction of the 88th section would 
not justify the Court in limiting the bill which 
Colonel West is to have taxed to that which would 
be the proper bill, as between Messrs. Gray & 
Tabart and Colonel West, bat that it is the bill 
which he paid. He chose to pay it, he has paid 
it, and that is the measure of the rights between 
tbe parties. 

The summons was also referred to in support 
of the same argument. I do not think that can 
successfully relied on ; and I place no stress at all 
upon because the terms of the summons are these : 
It is a summons, ** to shew cause why the bill 
of costs of the said Charles Newman and Thomas 
James Newman, against the lessors of tbe said 
John Temple West, and payable and paid by " 



West. Therefore the Mimmona in ken out was 
a summons for ilmt which p.iyahle to Colonel 
West. As he htin thonvnt fit (o ptiy (iiis bill in 
particular, his right is to h.tve tbi.s bill taxed, — 
and on the same ternw, as Messrs. Grny & Ta- 
bart could have had it tuxed. 

I am not sure that it wonld have made any 
great difference, even if I had made the terms of 
the agreement the standard by which the taxing 
master was to tax the blil, for the words of the 
agreement are not introduced into tbe order for 
taxation. The terms of the agreement will be 
found to be these-—** the costs of Messrs. Gray 
& Tabart of this agreement and incidental there- 
to"— -that is, incidental alike to the agreement 
and tbe lease and coonterpnrt ; and on that con- 
struction I think it by no ihenos clear that there ' 
will be anything thi^own out from this bill. But 
I do not decide upon that. If I had felt bound 
by that -I should have felt it necesstatj to alter 
the -words. I think it olear, however, that the 
bill to be taxed is the bill which Colonel West 
paid. 

We come Lext to the reasons which induce me 
to think that the Master of the Ro\Js was entirety 
right in directing that this bill shall be taxed. 

It is clear that the statute does not point out 
the Special ciFcumstances which shall in any case 
authorize the Court, to direct taxation after pay- 
ment ; they are to be special circumstances which 
shall satisfy the Court as being sufficient to the 
purpose. I do not think that any of the deci- 
sions have laid down, and it is scarcely pos- 
sible to lay down a general rule that great 
pressure or slight pressure will do. It is impos- 
sible to deal with special circumstances, and, by 
reference to authorities, to lay down a rule for 
other cases. My view of it i8*this:--If at the 
last moment reasonable facility for taxation is 
refused after an opportunity for taxation is asked, 
and if when you look at the bill there appears to 
be a Bubstantiai ground for taxation — something 
that appears to reasonably require taxation ; if 
there are those circumstances combined, I think 
tbe taxation after payment ought to be allowed. 

In this case it Is contended by the appellants, 
tba t even taking that to be the rule, it hardly 
applies in the present case, because before the 
Master of the Rolls it was said that the pressure 
upon Colonel West to pay was caused by his own 
conduct. A singular sort of argument, for which 
I think there is no foundation. There was a 
great deal of courtesy shown before the SUt of 
December by Messrs. Newman and their London 
agents to Colonel West, and during that time the 
delay was no doubt the delay of Colonel West, 
and not of Messss. Newman or Gray & labnrt 
The question is, what took place after the 31st 
of December ? You cannot set off, if I may use 
tbe expression, the courtesies and facilities of 
expediting the matter which might have existed 
before the close of the tranasaotion, against the 
conduct at the close of the transaction. It does 
appear to me that at that time there was a rea- 
sonable request that an opportunity of taxing 
should be given. I think, the communications 
in these oases between solicitors of respectability, 
as these are, and their clients, should be of such 
a nature as the earlier oommuoications between 
these parties evidently were ; that as soon as one 
solicitor is told, ** I should like your bill to be 
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taxed/' every facility should be offered. On the 
4th of January it is sftid, " I will pay you the 
full amount if you like, but let us have taxation.'' 
When the matter comes to a close within a few 
days, and the party who is liable to pay is will- 
ing to pay the whole amount at once, provided 
the right of taxation be reserved, I think it is a 
special circumstance which would justify the 
Cqurt in directing taxation, if when on looking 
at the bill of costs it substantially requires it. 
[His Lordship then mentioned a single item of 
charge, and said that without imputing any im- 
proper conduct, he should say it was a matter 
which justified taxation.] 

As to costs, there was the right to taxation, 
but there was an objection taken, and if the ob* 
' jection taken, and if the objection be not abso- 
lutely frivolous, the rule is to let the costs of 
the hearing abide the result of the taxation. 
There is no rule that the costs shall abide the 
result of the taxation, where overcharge is the 
only ground of complaint. I think here there 
was mistake on the one side as to the right to 
tax, and that there was more required on the 
other than could be sustained. Upon the whole, 
I think justice* will be done by letting the whole 
costs abide the result of the taxation in the usual 
manner. As to the costs of the apiJbal, consider- 
ing that the main point brought from the Master 
of the Rolls is the question whether there should 
be taxation or not, I think it will not be unjust 
to let the costs of the appeal also abide the result 
of the taxation. Except in these particulars the 
order will be made by the Master of the Rolls. 
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(amUnurd from poffe 261.) 

AccoDNT. — See Equitt Plkadimo akd Praotiob, 8. 
Administbatiok. 

1. If one of the next of kin has received his 
share of his intestate's estate, the others cannot 
call on him to refund, if the estate is subse- 
quently wasted ; and the burden of proof lies 
on those calling on him to refiind, to show that 
the wasting took place before the share was 
paid. — Peterson v. Fetereon, liaw Rep. S Eq. 111. 

2. Administration was granted to a creditor, 
though his right of action was barred by the 
Statute of Limitations, on condition that he 
gave a bond to distribute the assets pro rata 
among all the creditors. — Coombs v. Coombs, 
Law Rep. 1 P. A D, 288. 

3. A married woman, separated from her 
husband, and having obtained a protection 
order, died, leaving him a minor son. Admin, 
istration was granted to a guardian elected by 
the son, security being given, without citing 



the father. — Cf^ods of Stephenson^ Law Rep. 1 
P. (& D. 287. 

4. The consent of next of kin, who are mi~ 
nors, and some of tender years, does not justify 
making a joint grant of administration, in the 
absence of special circumstances. — Goods of 
Newbold, Law Rep. 1 P. <b D. 286. 
See ExBGDTOE ; P&obatb Pbactios. 

Aqknt. — See PaiircrPAL and Agkxt. 

Agrkkmbnt. — See Contract. 

Ancient Light. — See Light. 

AnnuItt. — See Will, 5. 

Appk.\l. 

1. If an appeal has not been taken within the 
• prescribed time, the court will be guided in the 

exercise of it-s discretion, in allowing or refus- 
ing the appeal, by the special circumstances of 
each case. — Kelner v. Baxter, Law Rep. 2 C. P. 
174. 

2. .Under the 21 & 22 Vic. c. 27, § 8, an order 
by the Lord Chancellor, confirming an order of 
a vice chancellor, on his own findings, upon a 
trial without a jury, is the subject of appeal to 
the House of Lords. — Curtis v. Piatt, Law Rep. 
1 H. L. 337. 

8. If the court of appeal reverses the decree 
of the court below, and dismisses the bill with 
costs, the costs of the appeal will generally be 
given.— PAi/^ips v. Hudson, Law R. 2 Ch. ^3. 

See New Trial, 1, 3; Rkhbabino. 
Apprentice. 

A deed of apprenticeship provided, that, if 
the apprentice's health should fail before the 
Ist of August, 1866, the master should refund 
to the father £50 of the premium, and that a 
medical certificate should be conclusive evi- 
dence of the failure of health. The health of 
the apprentice failed, and he died in August, 

1865. In March, 1866, a proper medical certi- 
ficate was sent to the master, dated March 2i, 

1866, but referring to the health of the appren- 
tice in June, 1865. Held, a suflScient compli- 
ance with the condition. — Derby v. Humber, 
Law Rep. 2 C. P. 247. 

Arbitrator. — See Award. 

Assignee. — See Lease, 7. 

Attorney,— See Solicitor, 
ward. 

1. Arbitrators appointed under a submission, 
which was made a rule of the court of Chan- 
cery, having made their award after the time 
specified, that court, under 3 <k 4 Wm. IV. c. 
42, § 39, and the Common Law Procedure Act 
1854, § 8, may enlarge the time, and remit the 
matter back to the arbitrators. — In re Warner 
d: PowelVs Arbitration, Law Rep. 3 Eq. 2C1. 
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2. A testator gaye his children in saccession 
an option to purchase a certidn estate, at a 
price to be fixed by an award of arbitrators; 
the time for exerdsing the option was two 
months, within which time the child purchas- 
ing was to make such an agreement for com- 
pletion as the arbitrators should approve. The 
award was left, on May 6, in the office of the 
solicitor of the testator's family, who also 
acted for the eldest son. The solicitor, on May 
T, informed the eldest son of the price. The 
son, on June 16, wrote that he elected to take 
the estate, and, on July 6, signed an agreement, 
approved by the arbitrators, and shortly after 
completed the purchase. The son havlug sold 
the estate, and filed a bill for specific perfor- 
mance, ?ield, that the title was marketable, 
because the formal agreement was signed 
within two months after the award was com- 
municated to the son by the solicitor, before 
which time the sou was not to be deemed to 
have had knowledge of it. Semble, also that 
the option was effectually exercised by the 
letter of -June IQ,'-^ Austin v. Tawney, Law 
Rep. 2 Ch. 143. 

See VxxDoa and Pdkchassr, 3. 
BiitL OF Ladinc. — See Ship, 4. 

Bills and Notes. 

Id an actldb by the indorsee of a bill against 
the acceptor, a plea that the biU has been satis- 
fied by the drawer is not good, unless it shows 
that the plaintiff is not the lawful holder of the 
bill. In such an action, a plea that the bill was 
given for goods to be supplied'by the drawer, 
that onlj' part of the goods were supplied, of 
which the defendant accepted a part, and that, 
by the non-oompletion of the contract, the part 
supplied became valueless to the defendant, and 
also that the plaintiff is not a holder for value, 
is good, provided the value of the goods accept- 
ed is shown to be a definite sura. — Affra d; 
Moftennane Bank v. Leigldon, L. Uep. 2 Ex. 66. 

CAaaiBB.— &« Ship, 4. 

Charter-party. — See Freight, 1 ; Smp, 4. 

Cheque. — See Solicitor, 2. 

Common Carrier. — See Carrier. 

Company. 

1. A. gave money to directors as deposit mo- 
ney for shares in their proposed company : they 
formed the company for more extensive pur- 
poses than those proposed, and A. had on that 
ground obtained from the court an order that 
he should be struck off the list of shareholders. 
Heldf that he could maintain a bill in equity 
(not alleging fraud) for the deposit money, 
neither against the company, nor the dir,ectors: 
not against the company, because the money In 



their hands was not impressed with a trust ; 
not against the directors, because relief in such 
a case of excess of authority must be at law. — 
Stewart v. Austin, Law Rep. 8 £q. 299. 

2. A subscriber for shares in a company can- 
not be relieved from his contract, because, after 
his application, and before allotment, a change 
has taken place in the direction not communi- 
cated to him. — Haihwn v. Femie, Law Rep. 3 
£q. 520. 

3. After appointment of a receiver .of a rail- 
way, made in a suit on behalf of debenture 
holders, a debenture holder recovered judg- 
ment, and petitioned for leave to issue execu- 
tion. Held, that he was not entitled to execu- 
tion otherwise than as trustee for all debenture 
holders entitled to be paid paripasu with him- 
self; but an inquiry was directed whether it 
would be for the benefit of the debenture hold- 
ers that the receiver should take any proceed- 
ings to make the judgment available for them. 
•^jBotwn V. Brecon BailtBay Co., Law Rej). 8 
Eq. 641. 

See Directors ; Injunction, 1 ; Principal and 
Agent, 2, 6 ; Railway ; Specific Pervormance, 
4 ; WrrNESS, 2. 

Condition precedent. — See Lease, 2, 

Confidential Relation. 

A., a nephew of a former trustee of B., being 
sent by his uncle to advise B., who was twenty- 
three years old, and of extravagant habits, on 
the settlement of his debts, and to advance 
him money for that purpose, offered to give 
him £7,<.»00 for his estate, under which there 
were coal mines. Pending tha negotiations, 
in which a separate solicitor was employed for 
B., A. obtained from C, a mining engineer, a 
valuation of the minerals under the esUite at 
£10,000, which he did not communicate to B.; 
nor did he suggest to B. to consult a mineral 
surveyor. B. accepted A.'s oifer, and died 
before conveyance. Held, on a bill by B.'s 
administrator, that the sale to A. should be set 
aside.— Tafe t. Williamaon, Law Rep. 2 Ch. 55. 

Conflict of Laws. — See Foreign Court. 

CoNsiDERATioN.-*-iS!stf Bills and Notes; Contract. 

Contempt. 

1 . A colonial house of assembly has not, by 
analogy to the houses of parliament in England, 
or to a court of justice, which is a court of 
record, any power to punish a contempt, 
though committed in its presence and by one 
of its members; and a member imprisoned 
for such contempt has his action against the 
speaker and members of the house for false 
imprisonment. — Doyle v. Falconer, Law Rep. 1 
P. C. 828. 
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2. A., being an attorney and barrister of the 
supreme court of Nova Scotia, addressed a 
letter to the chief justice, reflecting on the 
administration of justice by the conrt. The 
letter was written by A. in his iM*irate capacity 
as a suitor, in respect of a supposed grierance 
as a suitor, and had no connection with any- 
thing done by him professionally. The conrt 
ordered A. to be suspended from practising in 
the court. Udd, that, though the letter was a 
conteippt of court, and punishable by fine and 
imprisonment, yet that the court could not 
inflict a professional punishment of indefinite 
suspension lor an act not done professionally, 
and which, per m, did not render A. unfit to 
remain a practitioner of the court — i^ re 
Wallace, Law Rep. 1 P. C. 288. 

COWTEACT. 

1. A promise to conduct proceedings in 
bankruptcy so as to injure as little as possible 
the debtor's credit, is not a good consideration 
for a contract— 5ra«we// v. Will%am»y Law Rep. 
2 C. P. 196. 

2. A promise not to apply for costs under the 
Bankruptcy Act, J 849, § 86, is a sufiicient con- 
sideration to support a contract to pay the 
amount of such costs.— ^rawiccW T. Williams, 
Law Rep. 2 C. P. 196. 

3. A. died in 1881, owning estates of socage 
and borough English tenure, and also personal 
property, and leaving a wife and two sons. He 
made an incomplete will, leaving his property 
to his sons equally. Soon after the will had 
been refused probate, the elder brother declared 
that the invalidity of the will should make no 
difference, *and that the property should be 
"not mine or thine^ but ours," No written 
agreement was made, but the widow never 
insisted on her rights, and the two sons dealt 
with the whole property as if it belonged to 
them equally, till 1861, when their partnership 
was dissolved; the younger brother having 
died, and a bill having been filed by bis repre- 
sentatives for an equal division of the property. 
Hdd, that there was sufficient evidence of a 
family arrangement, which the court wonld 
uphold, though there was no formal contract, 
and no rights in dispute, and that, sufllcient 
motive being proved, the court would not con- 
sider the amount of consideration. — WiUiams 
V. Wiliiams, Law Rep. 2 Ch. 294. 

See Bills and Notes ; Coxveesiox ; Di&Kc- 
TOBS, 2 ; FaAUDs, Statutb of ; Principal and 
AoiNT, 1, 2, 6, 7; Sale; Spkcific Perfobm- 

ANCB. 

Conversion. 

A. contracted with a builder to erect a house 
on A.'s land, and died intestate before the 



house was finished, ffefd, that A.*s heir was 
entitled to have the house finished at the ex- 
pense of the personal estate. — Cooper r. Jar- 
ttum. Law Rep. 8 £q. 98. 

COPTRIGHT. 

H., in 1863, registered an intended new ma> 
gazine, to be called " Belgravia." In 1865, M., 
not knowing this, projected a magazine with 
the same name, and incurred expense in pre- 
paring and advertising it as about to appear in 
October. H., knowing of this, made haaty 
preparations to bring ont his own magazine 
before tf.'s could appear, and in the mean time 
accepted an order from M. for advertising 
M.'s magazine in his own publicationa. On 
September 26, the first number of H.'s masra- 
zine appeared, and on that day he first informed 
M. that he objected to his publishing a maga- 
zine under that name. M.'s magazine appeared 
in October. H. and H. each filed a bill to res- 
train the other from nsing the name. Jfeldf 
that neither bill could be maintained. — MaxvtU 
v. Hogg, Law Rep. 2 Gh. 807. 
Costs. — See Appeal, 8; Contract, 2; Eqcitt 

Pleading and Peactice, 6, 7 ; Execution ; 

Set-off ; Vexatious Action. 

Covenant. 

1. A covenant agaitist building, entered into 
by a purchaser of land with the vendor (the 
owner of adjoining lands), for the benefit of 
said adjoining lands, binds in equity those tak- 
ing under such purchaser with notice, and may 
be enforced by a subsequent purchaser of part 
of such adjoining lands, who wonld be damaged 
by its breach, though he has overlooked small 
breaches of similar covenants by other owners, 
and has himself committed a small breach of a 
similar covenant, and thoagh all persona enti- 
tled to the benefit of the covenant are not 
joined as parties: whether the covenant rans 
with the land, qnoert^^^Wetteru r. Maedermott, 
Law Rep. 2 Ch. 72. 

2. A vendor having taken from each of seve- 
ral purchasers of land, formerly the same 
estate, a covenant to build only in a certain 
manner, permitted material breaches of the 
covenant by some of the purchasers, Ifeld^ 
that he could not have an injunction to compel 
another purchaser to observe the same cove- 
nant, though the covenant was not only by the 
defendant with the vendor, but also by the 
defendant with all the other purchasers, and 
thougli the breaches had been committed before 
the defendant purchased or made his covenant. 
—Peek v. Matthews, Law Rep. 8 Eq. 516. 

8. A. demised the exclusive right to take 
game on certain land, with the use of a cottage. 
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to B. for a term; and B. coTenanted to leave 
the laod, at the end of the term, as well atoclced 
with game as at the time of the demise. Held, 
that the right to sue on thui ooyenant passed, 
by 32 Hen. VIII. c. 84, to the assignee of A.'s 
reversion. — Hooper v. Clark, Law Rep. 2 Q. B. 
200. 

4. A. covenanted that he, in his lifetime, or 
his heirs, executors or admioistrators, within 
three months after his death, woold pay a cer- 
tain earn. He died, having devised real estate 
to trustees, who refused to accept the devise, 
and, uoder order of the court, conveyed the 
estate to new trustees. Held, that an action of 
debt would lie agunst the trustees under thQ 

^ will and the heir, by the statute against fraudu- 
lent devises, 8 W. A M. c. 14, § 8 ; and execu- 
tion would thus be obtained against the land, 
and the conveyance to new trustees was not 
such an alienation as would prevent the action. 
^Coope V. CrenoeU, Law Rep, 2 Ch. 112. 
J3te Election, 2; Lease, 1-5. 

C&naNAL Law. — See Eztraditxon; False Pee- 
tencb; Labcent. 

CuETESY. — See Husband and Wife, 1 . 

Custom. 

A custom for inhabitants of a parish to exer- 
cise horses at all seasonable times, in a place 
beyond the limits of the parish, is bad. — Sdw- 
erby v. Coleman, Law Rep. 2 Ex. 96. 

See Feeioht, 1 ; Principal a^d Agent, 1, 4, 6. 

Damages.— -6^«0 Lease, 8; Light, 2; Patent, 6; 
Set-off ; Specific Pbrformanok, 4. 

Deposition. — See Exteadition. 

Devise. — See Covenant, 4 ; Elfxttion ; Will. 

Directors. 

1. On a bill ffled by the official liquidator of 
a company against its late directors, alleging 
that a transaction by them was ultra viret of 
the company, and had been concealed by false 
descriptions in the company' 9 books, held, on 
demurrer, that whether the. transaction was 
ultra tfirea or not, the charges as to concealment 
must be answered. — Joint Stock Discount Co. v. 
Broicn, Law Rep. 8 Eq. 139. 

2. The prescribed quorum of directors in a 
company being three, the secretary affixed the 
company's seal to a bond, after having obtain- 
ed the written authority of two directors at a 
private interview, and at another private inter- 
view the verbal promise of a third to sign the 
authority. Hdd, that directors acting under 
8 Vic. c 1 6, must act together and as a board ; 
that the seal was affixe^l without authority, 
and the company was not liable on the bond. — 
J/Arey v. Tamar, Kit HUl & Callingion Rail- 
way Co., La^ Rep. 2 Ex. 168. 



DoMiciL. — See Foreign Court. 
Eaaement. — See Watercourse. 

EixonoN. 

1. A teatatoTi after reciting that his two 
daughters, A. and B., would be entitled to pro- 
perty under a settlement, and that therefore he 
had not devised Uiem so large a share as he 
otherwise should have done, devised to A. and 
B. certain estates, and to his two other daugh- 
ters, C. and D., estates of much more value. 
In fact, the four daughters were entitled equally 
under the settlement. Held, that as the will 
did not purport to dispose of the settled pro- 
perty, and was only made under a mistaken 
impression, C. and I), were not put to their 
election.— 5<a v. Barrett, Law Rep. 8 Eq. 244. 

2. A father, on his son's marriage, covenant- 
ed that he would, by will or in his lifetime, 
give one-fifth of the estate, to which he might 
be entitled at his death (subject to the payment 
of one-fifth of his debts), to trustees, on trust 
to pay the income to the son, till some event 
should occur whereby the income would (if the 
same were payable to the son absolutely) be- 
come vested in some other person; and then 
on trust for the son's wife and children, with a 
discretionary trust for the benefit of the son 
after his wife's death. By will the father 

' charged his estate with his debts, and gave his 
estate to all his children who should be living 
at his death. He died, leaving five children. 
Held, that the gift in the will was not a satis- 
faction of the covenant so far as the wife and 
children were concerned, but was a satisfaction 
of the son's interest thereunder ; and that the 
son must therefore elect between his life inte- 
rest under the settlement, and one-fifth of the 
residue which would remain after satisfaction 
of the covenant. And the son having elected 
to take under the will, he^4 further, that his life 
interest under the settlement was determined, 
and the income was payable to his wife. — 
McCarogher v. W7iieIdo7i, Law Rep. 3 Eq..236. 
See Lease, 7. 

Equttt. 

1. A tenant in tail contracted to sell his 
estates for value, and in order to convey them 
suffered a recovery, which turned out to be 
technically defective at law. Held, that a 
court of equity would not allow persons claim- 
ing under him to take advantage of the flaw. — 
Howard v. £arl of Shrew^ury, Law Rep. 3 Eq. 
218. 

2. G. let land to H., on a lease renewable for 
ever. L. and N., and several other persons, 
held under H., on the same terms. L. charged 
his holding with a jointure in favor of his wife 
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afterwarda, L. owing money to N., N. obtained 
from him posaession of his land, though oq 
what terms did not appear, and then granted 
him a lease for a year of it. H. was in arrear 
with G., and H.'s tenants were in arrear with 
him. N. purchased G.'b interest in all the 
lands, and gave notice to the tenants to pay 
arrears, and take out renewal leases : this not 
being done, N. brought ejectment, and reco- 
vered possession. Held, that the circumstances 
did not raise an equity in favor of L's widow 
to have her jointure declared a charge on the 
lands.— Fia-ion v. Lombard, Law Rep. 1 U. L. 
324. 

8. Tlio coart of chancery, and not a court of 
law, is the proper tribunal to determine a ques- 
tian of title depending on the validity of its 
own orders.— £/bttwrrf v. Earl of Skrembunj, 
Law Rep. 3 Eq., 218. 
Sec CoMPANr, 1. 
Equity Pleading and Practice. 

1. A bill to perpetuate testimony relating to 
a matter, the subject of an existing suit agaiast 
the plaintiff, is demurrable, though the plaintiff 
could not himself have made suoh a matter the 
subject of present judicial investigation. — 
Earl Spencer v. Peek, Law Rep. 8 Eq. 816. 

2. In a case where, under the old practice, 
the court would have directed, at the hearing, 
an inquiry on a question of feet, it may now 
examine a party or a witness viva voce under 
16 A 16 Vic. c. 86, § Z9,—Fer^uton v. WiUon, 
Law Rep 2 Ch. 77. 

3. A plaintiff cannot open a settled aecoitnt, 
unless his bill states speoific errors in the tiC- 
count.— Farkinsan v, Hanbnry, Law Rep. 2 
H. L. 1. 

4. Under 16 <b 16 Via c. 86, § 66, the court 
can order a sale before the hearing of a suit, if 
it Is for the benefit of the property.— 7\«W>^A v. 
Ttdloch, Law Rep. 8 Eq. 674. 

6. The court of chancery will not set aside 
an order not appealed against, provided the 
facts were duly before the court when the order 
was made, except when there is such broad and 
palpable error that it is plain the court must 
have miscarried.— ZTouwrii v. Earl of Shrews- 
bury, Law Rep, 3 Eq. 218. 

6. A defendant having several times obtain- 
ed an extension of time to answer, filed at last 
a document stating that he could not answer 
in the absence of information, for which lie had 
sent to the continent, but which he had been 
unable to obtain. On motion, the document 
was ordered to be taken off the file, and the de- 
fendant ordered to pay the costs of the motion, 
and all other costs occasioned by filing such 



answer. — Financial Corporation v. Bristol and 
N. Somerut Hailteay Co., Law Rep. S Eq. 422. 

7. In a foreclosure suit, a defendant, haying 
been served with the bill and interrogatories, 
wrote to the plaintiff that he claimed no inte- 
rest in the subject matter of the suit, atad that, 
if an answer was insisted on, he should apply 
fOT costs. The interrogatories not having been 
withdrawn, he pat in an answer and disclaimer, 
and at the hearing applied for costs. Hold, 
that as be had not simply disclaimed, bat had 
answered and appeared for the purpose of 
claiming his costs, he was not entitled to any 
costs.--ifaa:io«i; v. Wt^Mwek, Law Rep. 8 Eq. 
210. 

See Appxal, 2, 8; iNJUNcrtoar; New Teial; 
Service of Paoce&s; SPBomo PBEjroRUANCB, 2 ; 
Tenant for Life anp Remainder Man, 8. 

ERROR.->-)S<e Jury. 
Estate Tail. — Sie Tenant w Tail. 
Estoppel. — See Egrrrv, 1 ; Lease, 8. 
Evidence. — See ADMiNisrRATioN, I; Equttt Plead- 
ing AND Practice, 1, 2; ExTRApmoir; 
Marriaob; Principal and Agent, 1, 2; 
Will, 10; Witness, 1. 
Execution. 

A sheriff's officer went to the defendant's 
premises to levy under a Ji fa., and, without 
doing or saying anything more, produced his 
warrant, and demanded the debt and costs, 
together with poundage and expenses of levy. 
The money was paid under protest JHeld, that 
this was not a levy, so as to entitle the sheriff 
to poundage, or the officer to fees. — I/aih v. 
Dickenson, Law Rep. 2 C. P. 262. 
Executor. 

1. In an action against the executor of A., 
the declaration alleged that the plaintiff had 
recovered judgment against A., executor of R, 
and that A. had been guilty of a devastavit 
The defendant pleaded that R. ap}>ointed A. 
and B. his executors ; that B. was still living ; 
that A. at his death, and after his death R, had 
effects of R. saffiricut to satisfy the judgment 
and that the defendant never had in his hands 
any effects of R. as executor. Held, that the 
plea was bad, as, by the SO Car. 11., c. 7, the 
defendant was responsible as executi^r for A.'s 
devastavit, which the plea admitted. — Coward 
T. Greqory, Law Rep. 2 C. P. 16S. 

2. A. was entitled to a life income from her 
husband's estate, and died in 1861. A bUl was 
filed by her executor, in 1862, against her bns- 
band^s executor, for an account of income due 
her estate. In 1868 accounts were directed. 
In 1866 a certificate was made, finding a large 
sum duo from the husband's executor, Htld, 
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that he waa not chargeable with interest before 
the date of the certificate. — Blogg t. Johnton, 
Law Rep. 2 Cli. 226. 

3. An executor who has distributed his testa- 
tor's assets under the Act 22 <b 28 Vic. a 85, 
will have the same protection as if he had 
administered the estate under a decree of the 
court of chancery ; and a bill against him as 
executor will be dismissed, though ho has 
retained legacies as trustee, after appropriating 
them for the benefit of his eeUui* qu$ (nut, — 
Cleffg y. Rowland, Law Rep. 8 Eq. 3CS. 

See Adminxstratiok, 1 ; Convkusion ; Limita- 
tions, Statvtb of, 1. 
eztbaoition. 

In proceeding under the Extradition Acts, 
held{\), that original depositions taken before 
the Act 29 cfc 30 Yio. c. 121, if authenticated as 
that act requires, are admissible in evidence; 
(2) that the French warrant for the apprehen* 
sion of an accused person need not be signed 
by a magistrate ; and (3) that one oondemned 
par cotUumace in France continues to be an 
accused person, and liable to be given up to the 
French government.— in re Coppin, Law Rep, 
2 Ch. 47. 

FAtSS PftBTENCXB. 

A conviction for obtaining a chattel by false 
pretences is good, though the chattel is not in 
existence when the pretence is made, if its sub- 
sequent delivery is directly oonneoted with the 
false pretence; and whether there is snch 
direct connection is for the jury.— 2%e Qtuen 
V. MorUn, Law Rep. 1 0. C. 60. 

Family Arranobment. — See Contract, 8. 

Fi. Fa. — See Execution. 

Fixtures. 

1. Trade fixtures affixed to freehold premises, 
after a mortgage, by the caurtgagor and his 
partner, occupying the premises for the pur- 
poses of their trade, pass to the mortgagee. — 
Onllioick V. Swindell, Law Rep. 8 Eq. 249. 

2. A testator, who was tenant for life of an 
eatate, on which he had built and furnished a 
house (an old one having fallen into decay), 
bequeathed all tlie tapestry, marbles, statues, 
pictures with their frames and glasses, which 
should be in or about the house at his death, 
and of which he had potrer to dispose, to A., 
the remainder-man, for life, and then to B. after 
A.'s death. Held, that tapestry, pictures in 
panels, frames filled with satin and attached to 
the walls, and also statues, vases, and stone 
garden seats, essentially part of the architectu- 
ral deeign, however fastened, were fixtures, and 
could not be removed ; but that glasses and 
pictures, not in panels, passed under the will to 



B. Seld, further, that articles bought by the 
testator, but fixed by A. after his death, passed 
under the will — D'Eyticourt v. Gregory, Law 
Rep. 8 Eq. 882. 
Foreign Court. 

The court of a foreign country, in which a 
person died domiciled, decided that A. was en- 
titled to inherit the deceased's personal pro- 
perty. Hdd, that the probate court was bound 
by this judgment as to the stat^ia of A., and 
therefore had rightly admitted him to contest 
a will, set up as made by the deceased, dispos- 
ing of property in England. — Dogdoni v. Crie- 
pin, Law Rep. 1 H. L. 801. 

FORnCITtTRE. 

A. was entitled to a life interest in an annui- 
ty, subject to forfeiture if he should compound 
with his creditors, or charge, assign, or by way 
of anticipation dispose of, the annuity, or till 
anything should happen whereby it should vest 
or become liable to be vested in another. A., 
being indebted to B., in pursuance of an agree- 
ment with B., gave a written order to the trus- 
tees to pay the annuity, as it should become 
due, to B., who was to apply it partly in pay- 
ment of interest and of reduction of the debt 
Held, that, though an agreement with B. that 
the order shoujd be revokable 'was alleged, yet 
that A. 'a interest was forfeited. — Oldham v. 
Oldhmn, Law Rep. 8 Eq. 404. 
See Lease, 4. 
Frauds, Statute op. 

A written contract was made for the sale of 
goods, to be delivered within a specified time. 
Before the time for delivery, the parties agreed 
orally to extend the time for delivery. Hdd, 
that the oral agreement was not good, under 
g 17 of the Statute of Frauds, and eould not 
operate as a rescission of the written contract, 
which might therefore be enforced. — Koble v. 
Ward, Law Rep. 2 Ex 185. 
Freight. 

By a charter party it was agreed that a 
ship should sail to B., load a cargo of cotton, 
proceed with it to L.. and " deliver the same " 
on being paid freight at "iTa. per ton of 50 
cubio feet delivered, thei freight to be paid on 
delivery." The ship took at B. a cargo of cot- 
ton, which, previously to being loaded, had, as 
usual, been subjected to high pressure. On 
being taken from the ship, the cotton natu- 
rally expanded considerably ; and the shipper 
brought an action, claiming freight on the mea- 
surement of the cotton when delivered. At the 
trial, a custom of the B. trade was proved to 
pay freight for cotton under fsuch a charter 
party on its measurement when shipped. There 
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was no evidence that the plaintiff had actual 
notice of the custom. Held (1), that, apart 
from the custom, the freight was payable on 
the measurement when shipped ; (2) that evi- 
dence of the custom was properly admitted. — 
Buckle y. Knoop, Law Rep. 2 £x. 125. 
Grnkral AysaAOB. — See Ship, 5. 

GUARASTT. 

A.*s son being indebted to B. A Co. for coals 
supplied on credit, and B. <b Co. refusing to 
continue the supply unless guaranteed, A. gave 
this guaranty : " In consideration of the credit 
given by B. 4b Co. to my son, for coal supplied 
to him, I hereby hold myself responsible as a 
guarantee to them for the sum o£ 100/.; and in 
default of his payment of any accounts due, I 
bind myself by this note to pay to B. i& Co. 
whatever may be owing, to an amount not ex- 
ceeding the sum of 100/." Held, a continuing 
guaranty (Mattix, B., c/u5itan/e). — ITooc/ v. 
PriettneTf Law Rep. 2 Ex. 66. 
Guardian. — See Admd»istiution, 8, 

HCSBAND AMD WiFE. 

1. If real estate is limited to tike vse of a 
woman, independeoUy of her husband, md to 
be disposed of by dead or wiU as sbw may 
think iit, her husband oanaoi be tenant by ibe 
curtesy.— iToore v. WebMUrt LawKep. 3 Eq. ^67. 

2. A married woman, sued as a feme mU, 
pleaded coverture; but, no eyideaoe bdng 
given in support of the pl«a, a verdiet was 
found against her, and she was arrested on a 
CO. KL Held, that she was not entitled to her 
discharge. — Pgole v. Omnlfty, Law Rep. 2 0. P. 
241. 

/8;BeApMiNisTaATioN, 8; LtiaiATioxs, Statdtk 

OF, 8. 

Incomr.— &« Will, 18. 
Indictment. — See Iiarcrnt. 
Infant. — See Administration, 8, 4. 
Injunction. 

1. A railway company agreed to bay land, 
and had a clause to that effect inserted iu th^r 
act; whereupon the landowner withdrew his 
opposition to the act They afterwards applied 
for an act to enable them to abandon the 
branch which affected the land, and to repeal 
that clause. Heldt that though the court had 
power to restrain an application to parliament, 
it was difficult to conceive a case in which it 
would do so, and that it would not in the pre- 
sent case.— ^«e/e v. North MHropolUaH Bailway 
Co., Law Rep. 2 Ch. 237. 

2. Where, during the litigation, the defen- 
dant had continued the building complained of, 
a mandatory injunction was granted on motion. 
-^Beadel r. Perry, Law Rep. 8 Eq. 435. 



See Copyright ; Covenant, 1,2; Light, 1,2; 
New Trial, 8 ; Nuisance, 2; Patent, 5 ; Rail- 
way, 2; Specific Performance, 8; Water- 
course, 2. " 

Insurance. 

1. To ascertain whether there is a constrnc- 
tive total loss of goods lying at a place of dis- 
tress, the jury must determine whether to carry 
them on will cost more than their value ; and, 
in determining this, they must not consider the 
whole cost of transit, but only the excen of 
cost over what wonld have been incurred had 
no peril intervened,-~iVnt0or<^ v. Hyde, Law 
Rep. 2 G. P. 204. 

2. A shareholder in the Atlantic Telegraph 
Company was insured by a policy, written on 
the common form of a marine policy, and con- 
taining the following words : " At and from L 
to N., the risk to commence at the lading of the 
cable on board, and to continue until it be laid 
in one continuous length between I. and N., 
and nnlil one hundred words shall have been 
transmitted each way. The ship, dec, goods 
An., shall be valued at 200/. on the Atlantic 
cable, value, say on twenty shares, at 10/. per 
share ; " and also, " it is agreed that this policy 
in addition to all perils and casualties herein 
specified, shall cover every risk and contin- 
gency aittending the conveyance and snccessfal 
laying of the cable." The attempt to lay the 
cable failed, through its breaking while being 
havled in to remedy a defect in insulation ; bat 
half the cable was saved. Seld, that the policy 
was not on the cable, bnt on the insured's in- 
terest in the adventure; tihat such interest was 
insurable ; that the loss was by perils insured 
against ; and that the loss was total — WiUon 
Y. Jonee, Law Rep. 2 Ex 189. 

8. In a policy issued by a mutual insurance 
society, the amount of premium paid and the 
rate per cent, were left blank; but in place of 
the latter, " 20 pounds per centum " were added 
in a separate line. The rules of the society 
contained nothing limiting the liability of the 
insurers, but provided that they should make 
good all losses according to the proportion of 
their premiums. In an action by the managers 
for a call against the holder of the policy, held, 
that whatever the words " 20 pounds per cen- 
tum" might mean, they did not limit the 
amount for which each member was liable to 
20 per cent, on the sum insured by him (Bylks, 
J., dubkarUe), — Oray v. Oibeon, Law Rep. 2 
C. P. 120. 

Interest. — See Executor, 2; Ldotationb, Statute 
OF, 8; Mortgage, 8; PARTNERsmp. 
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JUKISDICTIOSr. 

In a proceeding to recovef posseasion of a 
honae belonging to a parish nnder 69 Geo. III. 
c.'l 2, § 24, the jarisdiction of justices is not 
onsted by a claim of title, as the question of 
title is necessarily involved in the matter to be 
determined. — Ex parte Vmighan^ Law Rep. 2 
Q.B. 114. 

See Eqditt ; Injunction, 1 ; Service of Pro- 
cess. 

Jury. 

It is no ground for error, either fn fact or 
law, that the whole of the special jurors struck 
were not summoned, or that the special jury 
panel was called over, a tcdet prayed, and two 
talesmen sworn on the jury before 10 A.H.4 the 
time for wh^ch tha special jury waa sumnoiied. 
— Irmu V. Grey, Law Rep. 2 H. L. 20. 
Laciibs. — See LiGUTr 2. 

Landlord and Tenant, — See Lxasv. 

Larceny. 

An indictment under 24 <fc 25 Vio. 0. 96, § 27, 
for stealing a valuable security, must particu- 
larize the kind of security, and any material 
vsriaoce is fataL«—7^ Q^em v. Lowrie, Law 
Rep. 1 a C. 61. 

Lease. 

1. In an action by a lessee, on a ooyenant in 
the lease to put in r^tair, against the assignee 
of th£ reversioDv the defendant pleaded, that, 
before the assignment, a reasonable time had 
elapsed, and all things had happened to entitle 
the lessee to have the covenant performed by 
the original lessor. Hdd, a good plea, as there 
could only be one breach of the covenant to put 
in repair, and tliat had occurred before tlie as- 
signment. — Coward v. Gregorif^ Law Rep. 2 
C. P. 153. 

2. If a lease contain a covenant by a lessor 
to put in repair, and a covenant by a lessee to 
keep in repair, the performance of the former 
is a Condition precedent to requiring the per- 
formance of the latter. — Jb, 

3. In an action by a lessee on a covenant to 
keep in repair, the defendant pleaded that the 
plaintiff had recovered damages against him 
for a breach of the same covenant,, and that the 
want of repair complained of was only a conti- 
nuance of the want of repair for which dama- 
ges were recovered, and further, that the plain- 
tiff did not expend the damages recovered in 
putting the premises in repair, and that, had 
he done so, the wont of repair now complained 
of would not have occurred. //eW, that the 
plea was bad, as this was a continuing breach, 
and the former recovery was no bar, even on 
equitable grounds, but only went in mitigation 
of damages. — lb. 



4. A lease, with a clause for re-entry, con- 
tained a general covenant by the lessee to keep 
the premises in repair, and a further covenant 
that he would, within three months after notice 
given, repair all defects specified in the notice. 
The premises being out of repair, the landlord 
gave the lessee notice to repair, " in accordance 
with the covenants" of the lease. Before the 
three months were ended, the landlord brought 
ejectment. Held, that the notice was not a 
waiver of the forfeiture incurred by the breach 
of the general covenant to repair. — Few v. Per- 
kins, Low Rep. 2 Ex 92. 

6. A. let a farm for a term of fourteen years, 
by a lease containing covenants by the lessees 
not to assign without license, with a proviso 
for re-entry, and by the lessor, at the end of 
the tenancy, to pay for certain things at a valu- 
ation. At the end of the term, the tessees con- 
tinued tenants from year to year on the original 
terms. They afterwards, by deed, assigned 
their interest, with their right to be paid for 
the things at a valuation, to B. B. entered, 
but was never recognized by A. as tenant. A. 
gave tiie lessees notice to qnlt, and B. gave A. 
a similar notice. Held, that B. conid not sue 
A. for the amount of the things at a valuation ; 
on the ground {per Melleb and Lush, JJ.), 
that, no new tenancy having been created 
between B. and A., the mere assignment of the 
parol tenancy did not pass a right of action on 
the special stipulation; on the ground {per 
Sheb, J.), that, as the lessees could not assign 
without license, they could not transfer any 
Interest in the premises to B.—^///o« v. Jufrnxmi, 
Law Rep. 2 Q. B. 120. 

6, By an act passed in 1720, certain estates 
were limited to successive Earls of Shrewsbury, 
with power for each succeeding tenant in tail 
to grant leases of certain length. By another 
act, in 1803, parts of the estates were conveyed 
to trustees, freed from all the uses, powers, Ac. 
created by the act of 1720 (except leases there- 
tofore granted), on trust to sell, and invest the 
purchase money in other lands. The lands 
thus conveyed were not sold ; but, in 1838, the 
then Earl granted a lease of them. Held, that 
this lease did not bind a tenant in tail in re- 
mainder. — JEarlofShreto^mryv. KeigMey, Law 
Rep. S C. P. 180. 

7. The owner of a long terra agreed to let 
land for three years, and, when called on by 
th« tenant, to grant him a lease for three years, 
seven years, or the whole terra. The tenant 
held over the three years, and became bank- 
rupt. His assignee sold his interest in the 
leasehold. Held, tliat the option to take a 

lease was not gone at the end of the three 
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years, and that this option passed to the as- 
signee as an agreement for a lease, and through 
liini to the purchaser. — Buckland v. Fapilan, 
Law Rep. 2 Ch. 67. 

Legacy. — See Election; Wilj., 5, 8, 13. 

Legislatuee. — See Contempt, 1. 

Light. 

1. The erection of a building, the height of 
wluch above an ancient light is not greater 
than the distance from the light, will not ordi- 
narily be restrained. — Beadel v. JPeriy, Law 
Rep. 3 Eq. 465. 

2. Where the plaintiff, having heard in April 
of an intended building by the defendants 
which would obstruct his light and air, did not 
complain till November, during which time the 
defendants had laid out large sums ; and where 
the plaintifif had also, since bill filed, offered to 
take a money compensation for the injury, the 
court, instead of a mandatory injunction to 
compel the defendants to take down the build- 
ings, directed an inquiry as to damages, under 
Sir H. Cairns's Act. — Senior v. Paweon, Law 
Rep. S £q. 380. 

8. The 18 & 19 Vic. c. 122, § 83, giving a 
right to raise any party structure, permitted by 
the act to be raised, on condition of making 
good all damage occasioned to the adjoining 
premises, does not authorize the obstruction of 
ancient lights.— Cro/to v. Haldune, Law Rep. 
2Q,B. 194. 
Limitations, Statute of. 

1. Testator devised real estate to a trustee in 
trust for E. for life, with remainders over, and 
other real estate to the same trustee for pay- 
ment of debts. The trustee was also the testa- 
tor's administrator. Held, that payment, by 
the trustee, of interest on a specialty debt did 
not prevent the Statute of Limitations (3 & 4 
Wra. IV. c. 42) from running in favor of E. — 
Coope V. Cretwell, Law Rep. 2 Ch. 112. 

2. After a debt due A. from his son had been 
barred by the Statute of Limitations, A., his 
son, and his son's wife, had an interview, at 
which the interest due was calculated. The 
son then put his hand into his pocket, as if to 
get the money to pay it. A. stopped bim, and 
writing a receipt fur the interest, gave it to his 
son*s wife, saying be would make her a present 
of the money, and made an indorsement on the 
note. No money actually passed. Held (Beam- 
well, B., diwenUetUe)^ that this was a sufficient 
payment to take the debt out of the statute. — 
Maber v. Jtfofter, Law Rep. 2 Ex. 158. 

3. The share of a married woman in a fund 
arising from moneys the proceeds of lands de- 
vised on trust for sale, is '* money payable out 



of land," within 3 & 4 Wm. IV. p. 27 ; and . 
therefore if such share is mortga^d by her 
and her husband, by deed acknowledged, the 
mortgagee cannot recover more than six yArs* 
arrears of interest. — Bowyer v. Woodman, Law 
Rep. 8 Eq., 813. 

See Administeatiok, 2 ; Tenant foe Line axd 
Rbmaindbe-man, 2. 

REVIEWS. 

The Sciektific American. A weekly journal 
of practical information, art, science, me- 
chanics, chemistry, and manufactures. New 
York. $3 per annum. 
It has been well said that ^'a man cannot 
be a great lawyer who is nothing else. Ex- 
clusive devotion to the study and practice of 
the law lends to acumen rather than brcailth, 

to subtlety rather than strength Soin'e 

other things are to bo studied beside the 
reports and text books ^' {American Law lit- 
vieto^ ii. p. 50), and that which is true as a 
general principle is true in particular as to 
the matters treated of in the periodical now 
before us, and especially so with reference to 
those of the profession whose lot is cast in the 
nisi prills arena. 

We have all occasionally seen in Court the 
hopeless mess into which a counsel sometimes 
gets his case, from an utter inability to under- 
stand, much less to explain to others, a point 
arising in the course of a case involving some 
meohanical or chemical knowledge, and in his 
fiounderings '* making confusion more con- 
founded." Now, though we do not prescribe 
a weekly perusal of the Scientific American^ 
as a certain cure for this malady, we are quite 
sure that an occasional dip into its pages, by 
way of light reading, or as a change from the 
more abstruse studies of the profession, would 
be as pleasant as profitable. For ourselves, 
we admit a weakness for knowing what is 
transpiring in the scientific world^ and so 
greet the weekly appearance of our interesting 
cotemporary wkh all the^more pleasure. 

To pretend to give a sketch of th^ contents 
of even one number would be beyond our 
limits. On the first page of Vol. zyil we see 
visions of a new photographic apparatus, cen- 
trifugal guns, some remarks on the law of 
trade marks, and at the end of the last num- 
ber to hand we have an account of the Mons 
Genis summit railroad — so our readers will 
see that they can take their choice of a very 
. considerable variety. 

All the most valuable discoveries are deline- 
ated and described in its issues, so that, as 
respects inventions, it may be regarded as an 
illustrated Repertory, where the inventor may 
learn what has been done before him in the 
same field which he is exploring, and where 
he may bring to the world a knowledge of his 
own achievements. 
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The contributors to the Scientific American 
are among the jnost eminent scientific practi- 
cal men of the times. 



The American Law Review. October, 1867. 

Boston : Little, Brown & Go. 

The last number of this admirable publica- 
tion has been received. The editorials are: 
an article on "Liability as Partner" (to be 
continued) — a masterly review of the English 
cases on the suly'ect and bow they are affected 
by decisions of the United States Courts; 
and then an article under the heading, 
"Railroad Legislation," which appears to be 
as much in confusion in America as anywhere 
else, and according to this article in urgent 
need of reform. We are next given a sketch 
of Chief Justice Shaw, for thirty years Chief 
Justice of the State of Massachusetts, whose 
name was, "taken for all in all, the first 
in the judicial annals of his State," and if the 
review of his life and judicial career be faith- 
ful, he must in reality have been fully as able 
and respected as common report has made 
him. Mr. Jeafireson's "Book about Law- 
yers " is given due meed of praise, as we hope 
will more fully appear hereafter, if we can find 
space for a transcript of the review of it 

We have also the reports of some important 
cases, a continuation of the Digest of the Eng- 
lish Law Reports (and as to this we again 
desire to acknowledge the assistance we deiive 
from it) ; then a selected digest of state reftorts, 
containing many cases of especial interest in 
this country ; then book notices, a list of new 
law books published in England and America 
since July, 1867; and to conclude, a continu- 
ation of the summary of events. 

An increased circulation of this Review 
amongst the profession of the Dominion would 
testify to their discrimination. 



The American Law Reoisteb. Philadelphia : 
$4 per annum. 

The leading articles in the October numbcar 
of this valuable publication are : The Consti- 
tutionality of the Exemption clause of the 
Bankrupt Law, of peculiar ititerest to United 
States lawyers : and a very interesting letter 
from Dr. Francis Lieber to a member of the 
New York Constitutional Convention, revised, 
with additions by the author. We notice in 
a case of Jaehson Insurance C». v. Stewart^ 
that it is held that statutes of limiUtion are 
suspended during a state of war, as to matters 
in controversy between citizens of the oppos- 
ing belligerents — a doctrine which could not 
have helped the Lord Chancellor in the case 
of Seagram v. Knight (ante p. 266), in arriving 
at the opinion he there expresses as to the 
suspension of the operation of the statute. 

We draw largely also iW>m this publication, 
so that our readers can judge that we at least 
appreciate its contents, and we hope they do 
likewise. 



GENERAL CORRESPONDENCE. 

To THE Editors of the Law Journal. 

Fees to counsel in matters in the Banhrupt 
Court, 
It is a matter of some importance to legal 
practitioners, to know what counsel fees can 
or ought to be taxed in matters in the Bank- 
rupt Court I had occasion not long since to 
have a bill of costs taxed by the clerk of the 
County Court of the County of York, in an 
insolvency matter. I had been acting for an 
opposing creditor for two years. The opposi- 
tion was very arduous — the case one of the 
most complicated in Canada West, and the 
indebtedness of the insolvent over $200,000. 
The claim I supported was $16,000. At the 
final argument, at this final application of the 
insolvent for a discharge, I occupied parts of 
several days in arguing the case, and parts of 
several days in listening (o arguments of 
counsel. One would have supposed that in 
such a case, if in any, full counsel fees should 
have been allowed. The case came before the 
junior judge of the County of York, now act- 
ing, to say what counsel fees should be 
Idlowed, and whether Supeiior Court counsel 
fees or those taxed in the County Court, 
should be the rule in this and in all similar 
cases in bankruptcy. The junior judge de- 
cided that he must be guided by the County 
Court tariff of fees to counsel, and that he 
could not give a counsel fee exceeding $14 for 
all the arguments I have alluded to, to the 
crcditor'^s counsel. In other words, that a 
case involving great research into facts and 
documents, as well as into law cases, and 
occupying as much time as several trials at 
the assizes, requiring comments on evidence 
taken, must be looked on as one coming within 
the County Court tariff; and that he had no 
power to go beyond that tariff. The question 
is then^is this view of the judge right I sub- 
mit with all Inspect for the judge, that he is 
wrong. 

This decision shows how necessary it is that 
great care should be taken in these decisions 
by County Court Judges, and that they should 
not forget when settling costs that they were 
once practising lawyers themselves, and that 
the labourer is -worty of his hire, the practi- 
tioner quite as much as the judge, and that 
the amount of that hire should be proportioned 
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to the labour and skiil expended, particularly 
as in this case he can exercise a discretion. 
If counsel in impoi;tant bankrupt cases can 
only have $14 taxed as the maximum fee^ it is 
clear the time they give, and the skill they 
use, are very poorly paid for. 

Now the words pf the tarilT of fees, when 
counsel are mentioned, are these: — ** Fee on 
arguments, cxamitiatibns and advising proceed- 
ings, to bfe allowed and flx^d by' the judge, as 
shall appear to him proper tinder the circum- 
stances." 

Looking at this language itf connection with 
the general tetior of tJie tariff of fees which is 
evidently irairied a^er the scale of Queen's 
Bench fees, one caiimot ' se6 how the judge 
conld come to th6 eondusioii that he was con- 
fined to the tariff of an inferior court. He fs 
clearly given a wide discretion in fixing the 
counsel fees — ** He shall fix such fees as seem 
to him proper under the cirdaiDttaDces. -' The 
tariff gives 10s. for instmctionB, i)& M. fbr 
each attendance, and '2a 9d.' for each iettw, 
58. ior a fee on rnles,6B. forafeeoDsabpcenas, 
he Just 'double the soma allowed in the 
County Oourts. Thetariff aaya witiiesaea wr^ 
to have the same fees, and sheriffs too; as in 
the superior courta. The tariff says attomeya 
are to get fS for efvery special ( aittodanise on 
thojod^ aad' for every hour after the first, 
$1 ; to be increased by th* judge at hia dia- 
oretion. Thus he.ia doaHy given a wide 
discretion to vdedde. Yet in the caae I 8[Mak 
of, where certainly the hig^^eBi oounael lees 
should hava been tax^, the paltry stun of 
$14 for the final ai-guihent^ wetenditig over 
nearly a we^k inOhalkhlKraj waa given to the 
counsel.' ^•■' "'• ' ' 

The Judge; if gt>V6mad by the Sopenor 
Court tariff, as I contend her should hare 
been--^r, using his, 4i^ei>elioni eould have 
been-;-might havegben ki Ibis caaetBO* or 
any aum Mas, but c&rtain)y'Sh9uhl ¥ave given 
$80. In the taxation of coato before 4be 
Judge there is>no .ap|>dal: il^ta is the gi^tator 
rMaod why counsel aboiliW: not be put upon 
the lowest adale^rcquoaelfeea.' 
.! Toronto, Oct 1^ \WP. • i uC^ M» D. 



Mr. JttBflrcrso'n thinka tUnt there ia- on the 
wtole a rooteil thouch* tinrek8cJrir*b1e dlsfrtidt tof 
peAcieil iNwyers lb tM^th' HtAafifto ^t ParliataaiM, 
b«t«a^iaUy.ia.tba',Hei»ie,\9lG9QMaoii8. TbtMre 
seems to be an impressiofi wit«n a lawyer rises 
to address the speaker '• lliat he is pleading— - 



for place." Many an honorable and able man 
has been oongbed an4 hemmed down under this 
nnfair and absurd suspicion. Lord Campbell 
will have it that the Upper Hoase cheri}<h no 
hostility to lawyers ; bm that depends on clr- 
oamst^nces. They liked Eldon and Lyndbarst ; 
bat Brougham, Erskine, and Westbary had scant 
ooartesy from the hereditary legislators; and 
Tburlow was both feared and detested, fie was 
fully capable, however, of asserting himself. 
AVben on one occasion the Duke of Grafton in!9o- 
lently taunted him with his plebeian origin, 
Xhorlav fixed upon him hia ** terrible black 
eyes," surveyed him deliberately from head to 
foot, and, in a grnnd ▼oice, said, ** I am amased." 
A fearful pause ensued, <kirlog Which the un- 
happy dake shuddered at hh own tneanneas and 
his antagonist's revenge ; and then in a loader 
tone, Thurlow went on: — •* Yes, my lords, I am 
amazed at bin graee-s speoeb. The noble duke 
cannot look before him, behind him, or on either 
side of him, without seeing some noble peer who 
owes hia seat in this House to -sneoessfol exer- 
tions in the profession to which I belong. Does 
he not feel that it is as honorable to owe it 'o 
these, as to being the accident of an accident ? 
To all these noble lords the langaage of the noble 
duke is as applicable and as insulting as It is to 
myself. But I don't fear to meet it single and 
alone. No one venerates the peerage more than 
I do ; but, my lords, I must say that the peerage 
solicited me, not I the peerage. Nay more, I 
can and will say that, as a peer of Parliament, 
as Speaker of this rif^ht honorable floose, a? 
Keeper of the Great Seal, as Quardfan of hIa 
Miijesty's oonseience, as Lord High ChanoeHor of 
Englnnd — nay, even in that character alone in 
which the noble duke would think it an affront 
to be eonsfdered, as a man — ^I am at this moment 
as respectable — I beg leave to add, I nm at this 
moment as much respected -:*aa the proudest 
peer I now look down upon." 



Bir Thomas More hiBMSlf was fall of quiet 
humor, and endless good things uttered by hioa 
are in vogue. He conveyed this humor with him 
to the block. ''Finding !n the craxlness of the 
soaflbld a. good pretest for leaning hi friendly 
fashion on his jailor's arm, he extended his hand 
to Sir William Kungston, saying ' Master Lieut. 
I pray you see me safe up ; for my coming down 
let me shift for mysinf !' Even to the headsmaa 
he gave a gentle pleaaantiyaad a smile frem the 
block itself, as he pa( aside his beard so that the 
keen bla^e should not touch it. '■ Wait, my 
good friend, till I ha^e removed my beard,* be 
aaid, turaiag hie eyeaaf^ward lo the eiBolalv 
* for it has never offended bis highniess V " 



tiatlon once uttered a capital pun: — "In a 
eate eoaoeraing the nmitu ef eertala land, the 
oqaneel 0n <»Be aide having retaarkad with ex* 
planatory emphasis, 'We lie, on thia side, my 
lord ;* and the counsel on the' other side baring 
Yhterfkosed With equal l^hnnenee, •'We lie <m 
this ahle^ t^ lord,* the Lovd.ChaBoalWr leaaed 
backwards, and drily obaerted jXf.joa Ua oa 
both sides, whom am I to l)eliete V " 
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THE MARRIAGE LAWS.— No. IIL 
The articles of capitulation, drawn up at 
the time of the cession of Canada, lie at the 
very root of the question we are now ap- 
proaching. Upon them was based, and in 
view of them is to be construed, all the sub- 
sequent legislation of the Home and the 
Colonial Governments in regard to the reli- 
gious privileges of the Romaa Catholic clergy 
and population. It is laid down bj Lord 
Mansfield in the famous case of Campbell v. 
Hall, Cowp. 204, " That the articles of capitu- 
Ution upon which the oountrj is surrendered, 
and the articles Of peace by which it is ceded, 
are sacred and inviolable according to their 
true intent and meaning," p. 208. 

Now among the articles of capitulation, 
relevant to the question in band, demanded 
by De Ramsay, in command of the Town of 
Quebec, and acceded to by Admiral Saunders 
and General Townshend, on Sept 18, 1759^ 
is the following: — *<That the exercise of the 
Catholic and Apostolic and Roman religion,* 
shall be maintained, and that safiBguards shall 
be granted to the houses of the elei^ and to 
the monasteries, particularly to his Lordship 
the Bishop of Quebec, who, animated with 
zeal for religion and charity for the people of 
his diocese, desires to reside in it constantly, 
to exercise freely and with that decency which 
his character and the sacred offices of the 
Roman religion require his episcopal authority 
in the town of Quebec, whenever he shidl 
think proper, until the possession of Canada 
shall be decided by a treaty between th«ur 
most Christian and Britannic Majestiea" 
Whereto the response was:— ^» The firee exer- 



cise of the Roman religion is granted, likewise 
safeguards to all religious persons, as well as 
to the Bishop, who shall be at liberty to come 
and exercise, freely and with decency the 
functions of his office, whenever he shall think 
proper, until the possession of Canada shall 
have been decided between their Britannic «nd 
most Christian Majesties." Art YI. 

It will be observed that this article is to be 
regarded as merely pravisional, and we find 
very important modifications in the terms 
granted, when the final articles of capitulation 
were concluded at Montreal, on September 8th, 
1760, between M^jor-Genend Amherst and the 
Marquis de Yaudreoil, Qovemor of Canadik 
During the interval, Layaji, Bishop of Quebec, 
had died— a faot which explains the provisions 
of some of these final arttdee, whieh we now 
proc^d to cite, so |ar as neoessary for our 
purpose :— 

'* The firee .exerelsft of the Oatholio apoetolic 
and Roman religion, riiaU subsist entire, in 
such manner that aH the states and the people 
of the towns and ooontrfea, places and distant 
poKis^ shall oenlnnie to assemble in the. 
chvehes and to fire^nent the sacraments, as 
heretoA>re^ without being molested in any 
manaief, (diiectlyor indirectly; these people 
flfaall he obliged by the finglish Government^ 
to pay their priests the tithes and all the taxes 
they were used to pay ander the Government 
of His moat Christian Majesty. — OranUd as 
U th^ fr46, eMftfiftf of iKBit fligion. The 
obUgaMim ^ puy^ ^Mm U ihe prieete will 
d^emdonikefrnt^epUamire.'' ArtXXVIL 

" The Chapter, Priests, Curates and Mission- 
aries, shall continue with an entire liberty, 
their eaerdse and fonction of cures, in the 
pariaheftof the towns end countries. — Granr 
ted:' ArtXJCVIIL 

*^ The Grand Yiosn, named by .the Chapter 
to admtoister to the diooese daring the 
vaoaney ef the Episoopal See, shall have 
liberty to dwell in the towns or country 
perishes, as they shaU thhik pK^[>er. They 
shall at sM times be firee to vistt the different 
parishes of the diocese, with the ordinary 
ceremonies, and exercise aU the jurisdiction 
they sxeroised under the French Dominion. 
They shell enjoy the same rights in case of 
the death of the future Bishop, of which 
mention wiU be made in the following article, 
^OratUed^ eateepti^katr^giairdi ihe/eUewing 
of^icU" Art XXIX. 
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•* If by the Treaty of Peace, Canada should 
remain in the power of His Britannic Majesty, 
His most'Ohristian Majesty shall continue to 
name the bishop of the colony, who shall 
always be of the Roman Communion, and 
under whose authority the people shall exer- 
cise the Roman religion. — Refiuedy Art 
XXX. 

'* The Bishop shall, in case of need, estaV 
lish new parishes, tad proTide for the xe- 
building of his cathedral and Episcopal palaoe, 
&a, and exercise all the jurisdiction which 
his predecessor exercised under the French 
Dominion, save thai an oath of fidelity or a 
promise to do nothing contrary to His Bntiuinic 
Majesty's service, may be required of hhn.**— 
ThU article is eampriied under the foregoing 
{80U9 le pricidenty* Art XX XL 

** The French and Canadiana shall continae 
to be governed according io the custom of 
Paris,, and the laws and usagea esteblished for 
this country, Ac. &o. — Theff become eubjeeU 
of the King," Art XLIL 

By the Treaty of Parts (Feb. lOOi, 1768) 
Canada was secured to Uie British Crown, and 
by article Pour of that Treaty the fdllotfing 
limited undertaking was entered into on the 
part of Geo. IIL:— "His Britannic Majesty 
agrees to grant the liberty of the Cathotfc 
religion to the inhabitants of Canada : He 
will consequently give the most precise and 
most e£fectual orders that his new Roman 
Catholic anbjects may prdfess the wor^ip of 
their religion, accox^ing to the rites of the 
Roman Catholic Church, aefar a$ the laweqf 
Great Britain permit!'^ 

The Royal Ptocl^onation of the 7th Octob^, 
of the same year, contains nothing that par- 
ticularly affects the question under discussion, 
and it was moreover revoked and annulled by 
the first l^alatire enactmeiit relating to 
Canada, known as *«The <i!iebec Act'* This 
statute (14 Geo. ITI. cap. 88, 1774) entitled 
*' An act for making more effectual provision 
for the government of the Province of Quebec, 
In North America," in its- chief parts is te be 
A>und among the Imperial Enactments, collec- 
ted at the beginning of the Consolidated 
Statutes of OanadOy p. x At proseot we 
feier specially to the 5lti section Wfaidi is of 
i^idittg significance, and may be regarded as 
the very charter which secures and defines 
the lil>erties of the Roman Catholic population 
of this country. It carries out precisely the 



above>cited provision of the Treaty of Paris, 
and extends in its scope, beyond the conces- 
sions of the several articles of capitulation in 
recognizing and ascertaining the religious 
rights and privileges of priests and people. 
" And for the more perfect security and ease 
of the minds of the inhabitants of the said 
Province, it is hereby declared, that His 
Majesty's subjects, professing the religion of 
the Church of Rome, of and in the said Pro- 
vince of Quebec, may have, hold and enjoy, 
the free exercise of Uie religion of the Church 
of Rome, subject to the King's supremacy, 
declared and established by an act, made in 
the first year of the reign of Queen Elizabeth, 
over all the dominions and countries which 
then did, or thereafter should belong, to the 
Imperial Crown of this realm; and that the 
clergy of the said Church may hold, receive 
and enjoy their accustomed dues and rights 
with respect to snoh persons only as shall 
profess the said religion," 14 Geo. III. cap. 
83, sec. 6. By sec 8, all the Canadian sub- 
jects, as to their property and possessions 
and civil rights were explicitly placed, or re" 
placed, as some will have it, under the old 
French aystem pf laws wUch obtained before 
the conquest, therein called the laws of 
Canada — which system was subject howerer 
to displacement T?(hen in conflict with their 
paramount duty of allegiance and sub|ection 
to the Crown and Parliament of Great Britain, 
and subject also to modification by the colonial 
authorities. 

The next Imperial Act (81 Geo. III. cap. 81 : 
1791 ; Con. Stats. Can. p. xv.) provides for 
the separation of the Province of Quebec and 
the establishment thereout of the Provinces of 
Upper and Lower Canada, gives the two local 
iegislatures thereby fdrmed, the right to vary 
or repeal any existing laws, statutes and ordi- 
nances; and in sea 85, specially preserves 
intact the privileges of the clergy of the Church 
of Rome, as provided for in the Quebec Act 
In the words of Mr Pitt, the intention of the 
framers of this act was *' to continue the laws 
then in force in Quebeo^imlesB the assembly 
of each Province chose to alter them.™ In 
Lower Canada this was not done, but in 
Upper Canada, where the population was 
compoaed of English-speaking emigrants, 
sMfers and natives, thSs right was exercised 
on the very earliest opportunity. By P. S. 
U. C. 82 Geo. IH. cap, 1 ; 1792; the Upper 
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Canadian Parliament abolished tbe authority 
of the old " Laws of Canada,'' and declared 
that in all matters of eontroversj relative to 
property and civil rights, resort should be had 
to the English Laws, as the rule for the 
decision of the same. None of the ordinances 
saved by sec. 4 of this act, related to other 
than mercantile matters. Sec. 6 provides 
that ** Nothing in this act shall vary or inter- 
fere with, or be construed to vary or interfere 
with any of the subsisting provisions respect- 
ing ecclesiastical rights or dues within this 
Province." See Con. Stats. U. C. cap. 9, pre- 
amble. 

The list of thase who passed the examina- 
tion for call and admission, and for the law 
scholarships, during this Michaelmas Term, 
received too late for insertion in this number. 

SELECTIONS. 

TRIAL BY JURY. 

{Gmtinmtd from pngt 961.) 
A word concerning trial by jury in the 
British colonies and dependencies. Some of 
them possess the system, others do not Those 
which have it are, generally speaking, the 
most peaceful and.flourislung, but the subject 
is too lengthy for more than a passing remark, 
on account of savage races of men being mixed 
up with the white inhabitants in questions 
concerning land, Aa, as in New Zealand, the 
Cape of Good Hope, &e. The subject of trial 
by jury in foreign countries does not admit of 
detail on account of the limits prescribed to 
the essay. Neither does this branch of the 
question affect the arguments oonceming the 
institution in Great Britain. The civil or Ro- 
man law, in fact, the institutes of Justinian, 
to this day, furnish the basis of legislation to 
continental Europa In England, the protec- 
torate of the oommen law has raised an hn- 
passable barrier to the invasive spirit of the 
civil or Roman law. Trial by jury, \i is true, 
does exist in many European nations; but 
tfa^ have at the same time many oth«r laws 
which take away from its value. In France, 
for example, ihe^'loi de tutpecV^ enaUes a 
man to be arrested^ imprisoned, or transported, 
merely at the discretion of the authorities, if 
the^ mupeet he may inUndio commit any act, 
which, they might not approva o£ In Ger- 
many, Italy, tbe United States, kc^ thv violeat 
agitation which led to the recent wars, pro- 
duced many acts of lawlessness and oppres- 
sion. It is useless, in a short essay like this, 
to aUude to triala bv jury in siKh ooontrita. 
It is to be hoped that if peace oonttiwe, tjbe 
inhabitants of these countries will seek to 
work out more carefully the principle of trial 
by jury, which is the "keystone of British 



liberty." It is true that in Great Britain and 
Ireland, when an Act of Parliament suspends 
the HabeM Oarpua Act, persons "can be de- 
tained in prison without bein^ tried and con- 
victed; but this measure is in force for a 
limited period only, and in the disturbed part 
of the kingdom mentioned in the Act of sus- 
pension. Moreover, the representatives of the 
people in the House of Commons would never 
sanction the suspension of the Habeas Corpus 
Act, were it not necessary for the safety of 
the realm. It may be as well to explain to 
the general reader, that haheoM corpus is the 
name of a writ, by which every person who is 
imprisoned before trial, &c., may demand to 
be brought before some competent court, that 
he may be either convicted or liberated. 

Respecting the beneficial influence of trial 
by. jury on tiie public, as a natkiDal institution 
— ^politically, socially, morally — the preceding 
part of our essay sufficiently explains the 
political branch of this subject Wo shall 
now proceed to the oonsideradon of the bene- 
ficial influence of tbe institution. 

I. The benefioial influence of trial by jury 
on the judgea must be evident to every person 
who has considered tbe subject in the spirit 
of a free-born Briton. It is an old proverb 
**^that two heads ari» better than one.*' Solo- 
mon, tlie wise man, has written — ^not onee 
but twice — that *' in the multitude of coun- 
sellors there is safety.^* The strain upon the 
intellectual faculties of the judges if they were 
to unite the functions of judges and jurors, 
would be undesirable for many reasons. The 
value of the division of labour is acknowledged 
in most pursuits, and it is not improbable that 
if the minds of judges were continually over- 
taxed, they would not be able to follow all 
the Hacta of the multifarioifis causes brought 
before them with the same energy as jurynieii, 
whose minds would be less fatigued. Then 
again, there is the responsibility. Twelve men 
who can share it between them, arc less 
troubled by the weight oi it than one or two 
men who have to bear it, especially in very 
perplexing cases— in which the life, or the 
character, or the fortune of a fellow-creature, 
depends upon the issue. In such cases, it is 
not cmlikely that a judge lyf a severe disposition 
would be too severe, and that a judge of a 
mild disposition would be too lenient; thus 
justice would not be so well meted out In a 
jury of twelve men it is to be supposed that 
there la a greater chance of obtaining men of 
various poaitioafl^ which wpold serve to ooua- 
teract the tendeney to an excess of either un- 
due severity or leniency. " In acting for the 
public," said a magrstrate, "he regretted that 
the cMeoould not be sent befbre a jury— tbr 
it was always more jBatialSietory to him to h»ve 
the opinion of twelve men, than to take i4e 
responsibility of deciding himself.'' 

To prove that in certain cages one man is 
not 0qual to twelve men to decide a cause — 
suppose a jury to consist of fme man f Is it 
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to be iiuagincd that the results would be as 
satisfactory to the public, as though the jury 
were to coasiKt, as at present, of twelve men ? 
Would the one juryman have in all esses the 
same clear Yiews of the causes f — would he 
discriminate with the same accuracy? — would 
lietlecide wiUi the Hame amount of judgment t 
—would he be nble to sift the true from the 
false with the same nicetj' — since ore mind, 
instoad of twelve minds, would be engaged ia 
wdiizljing the evidence, and, in all probability, 
would not be competent to take so extended 
a view of the c«uk^ and unravel the complica^- 
tions that might ejtis^t ? It is to be remembered 
that Kome cases are very intricate — not only 
.fiom the result of circumstances, but from 
rrt fulness, or fraudulent designs. In a word, 
would the public have the same confidence in 
Ihe soundness of the verdict of this one jury- 
man, es in that of twelve jurymen ? It you — 
1 ^ay to the reader— were a plaintiff or defen* 
dant in a cause, would you prefer your cause 
to be decided in this manner? If anyone 
would not prefer one jury maq instead of twelte 
jurors, why should he prefer one judge to act 
alone, instead of twelve jurymen, with a judge 
to assist them and the case? The same argv- 
ment will hold good respecting one or two, 
or more jurymen or judges, deciding causes, 
instead of the present number as established 
by law. It may be said that judges arc more 
able and learned in the law than jurymen ; 
and this leads us to the consideration of the 
question, whether one or more judges to decide 
trials would not be preferable to having any 
jury at all — in fact, to abolish the use of a 
jury» and allow the judges to adjudicate. It 
has been argued, judges are learned, and jury- 
men are often, comparatively, very ignorant, 
or, at all events^ they are inferior to the judges 
in legal lore. It is preferable, some may say, 
to rely upon the decisions of men profoundly 
skilled in Uie law. Sir John Hawles, who 
was solicitor-general in the reign of William 
III., obserYes in a celebrated work of his : 

" Though jndgeB are more able than jarymen, 
yet jurymen are likely to be less corrupt than 
judges — especially in all cases where the powers 
of the prerogative and the rights ot the people 
are in dispute. * * Less dangers will arise from 
the mistakes of jurymen than from the corruption 
of judges^-besides improper verdicts will seldom 
occur; since juries will avail themselves of the 
ahilities aod learning of the judses, by consulting 
them on all points of law — and thus, to the ad< 
vanteffe of informatioa will be added that of im- 
partiality. * * Had our wise and wary ancestors 
thought fit to depend so far upon the contingent 
honeaty of judges, they needed not to have been 
so zealoas to continue the usage of jnries." " i.l« 
though we live at present under a benign govern- 
ment," says a modern writer, "and our Crown 
lawyers — Liberal or Conservative — are pre-em- 
inent for private and public integprity, yet Lord 
1 ro'ogham and Lord Lyndhnrst^ and*otner great 
. &i atesiaen, have warned na tbat it ' may not always 
be sx" Trial bp Jury, the Bu^ikriffJd «f the people 
ofEttjlafid,^ 81 



The salutary effect of juries saving judges 
from the temptations and unpleasant positions 
which might occur to them if tliey^Vere al- 
lowed to decide all cases without juries, could 
be proYcd in many ways. When judges were 
removable at the pleasure of the Crown, his- 
tory records that many judges were not exempt 
from the human infirmity of preferring their 
own personal interests to those of justice and 
of the public They feared to lose their places. 
It is ftir from satisfkctory for a judge to decide, 
in times of great political excitement, in trials 
for political offences. In the trials of the 
Fenian conspirators, for instance, wbat a bene- 
fit it was to the judges to have a jury to decide 
upon the facts of the cases. Trial by jury 
serves, in a great measure, to protect the judges 
from the imputation of partiality, and in any 
case, does net require them to act contrary to 
the wishes or political bias of the government 
which appointed them. If they were to have 
the power to acquit, they might offend the 
government, or the class to whicn they socially 
belong; if they conld convict, they might be- 
come odious to a large section of the people. 
H may be said that as a judge is not in the 
present removable, he has no inducement to 
act otherwise than with strict impartiality; 
but he may have sons and daughters, the sons 
to advance through interest in high quarters, 
and the daughters to marry in a certain class. 
There would be high-minded judges to despise 
all unworthy acts, but the cases of two of the 
king's justices, Ey pson and Dudley, together 
wil£ the infamous conduct of Judge Jeffreys, 
are warnings not to expose even judges to un- 
necessary temptations. Some of the judges 
themselves have given a oonYlncing practical 
proof of the superiority of trial by jury over 
that by judges only. "In 1620 " relates a 
writer, " the conduct of Chief Justice Holt and 
his brethren in the Queen's Bench was called 
in question by Lady Bridgeman for.an alleged 
illegal act in the course of a suit These 
judges were summoned to appear before the 
House of Lords. They refused. Why? They 
denied the jurisdiction of the House of Lords, 
and insisted upon their undoubted rights as 
Englishmen to a trial by jury of their equals, 
in case they in anything were accused of hav- 
ing done wrong, and claimed the benefit of 
being tried according to the weU-Jcnown courts 
of th$ common Zaw,"* If judges have thought 
it not prudent to be tried except by a jury, it 
is certain that other persons ought to think 
the same. 

II. The effects of serving on a jury upon 
the class from which oovnmon jurymen are 
taken, must be very advantageous to the well- 
being of a nation. 

We suspect that a free constitutional coun- 
try could not continue to exist in the same 
state of freedom and order, if the practical 
education which serving on a jury confers* 

• ^ Trial by Jury, tiM Blrihflabt of ttie Pfpyla of tot 
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were wkbdrawD from so large a portioD of ita 
inhabitants. A juryman indirectly gains in- 
yaluable knowledge from the duties tibat he is 
obliged to perform. He acquires a knowledge 
of men, manners and things; he learns to 
make a due discrimination between right and 
wrong,, between truth and falsehood, and is 
imperceptibly taught to recognise the difference 
which there is between arbitrary power, and 
liberty and order. Then again, the distinction 
which there is between liberty and license 
is forced upon his notice. On the one hand, 
he feels himself called upon to shield his 
fellow-countrymen from wrong and oppression, 
whether from the government or individuals ; 
on the other hand, he equally sees himself 
called upon to prevent persons setting order 
and just dealing at defiance. Hence the jury- 
man, with his mind thus disciplined, is better 
able to form sound opinions upon political and 
social matters, and to become a loyal, but 
free and order-loving member of the oommu- 
nity. He instinctively respects the constitu- 
tion and the laws of his country, because he 
is aware that he himself has often assisted to 
support the former and to administer the 
latter. He may be a reformer, but he has 
learnt from his past experience as a Juryman^ 
that to adopt the l^al means i^ the only proper 
method of carrying out his views. 

In criminal trials especially, the juryman is 
taught an instructive lesson which may well 
serve to make him a better man, in case he 
should need it He sees the dire qonsequenoes 
of guilt in the miserable criminals brought 
before him, and a solemn warning is thus 
given' to him, which he cannot reject, if ha 
be a man of ordinary thoughtfulness, that 
** honesty is the best policy." 

The intelligence and general knowledge of 
a juryman are greatly increased by the nature 
of the proceedings in a court of justice. The 
judges and the lawyers are well educated men. 
The pleadings of the lawyers, and the summing 
up of the judge in a trial, must certainly con- 
vey instruction and teach a lesson on the right 
use of words, likely to improve an ordinary 
juryman, and extend the narrower bounds of 
his thoughts and language. 

IIL The overwhelming disadvantage to suit- 
ors and prisoners, of having their oases tried 
by judges only, instead of tried by a jury, 
would be that both the facts of the case and 
the law would be in the same hands. The 
meaning ot the famous legal maxim, **Fact for 
the jury, law fbr the judges," ought to be 
thoroughly understood by everybody. The 
office of the judge is to explain the law to the 
jury, and state his view of the case in his 
summing up, which must not contun his 
verdict; but shice "all matter of law arises 
out of matter of tact," so till this point be 
settled by the jury there is no room for law.* 
After the verdict has been given by the jury, 
the judge oarries the verdict into eifoct accord- 

• Cbtof JnitiM Yavghaii— BiMh«U*i csm. 



ing to the law of the land, or in other words, 
pronounces the judgment which the law makes 
the consequence of the verdict 

The celebrated Blackstone gives the follow- 
ing reasons for the superiority of trial by jury 
over that by judges only :-^ 

" If the administration by juatice were entirely 
entrusted to the magistracy, a select body of men, 
and those generally chosen by the prince, or such 
as enjoy the highest offices in the state, their 
decisionB, in spite of their own natural integrity, 
wiU have freqaently an involuntary bias towards . 
those of their own rank and dignity. * * In set- 
tling and adjusting a question of fact, when in- 
trnated to any single xnagistrAte» partiality and 
injastice have an ample field to range in eitlier 
by boldly asserting that to be proved which is 
not so. or^by more artfully suppressing soinw 
circumstances, stretching ana warpmg others, and 
distinguishing away the remainder. Here, there- 
fore, a competent number of sensible and uprij2:lit 
jurymen, chosen by lot from among those of the 
middle- rank, will be found the best investigators 
of troth and the surest guardians of public jus- 
tice* • • • Trial by jury, therefore, preserves 
in Uxe handa of the people that share which they 
ought to have ,ia the administration of public 
justice, and^ prevents the encroachmente of the 
more powerful and wealthy citizens. It is there- 
fore, a duty which every man owes to his couutrj*. 
his friends, his posterity, and himself, to madntaia, 
to the utmost of his power, Uils valuable constitu- 
tion in all its rights ; to restore It tg tta ancient 
dignit}^ If at all impaired by the different value 
of property, or otherwise deviated from its first 
Institution ; to amend it wherever it is defective ; 
and, above all, to euard with the most jealous 
ciroamspection against the introduction of new 
and and arbitrary methods of trial, which, under 
a variety of plausible pretences, may in time 
imperceptibly undermine tiiis best preservative 
of Kngliflh liberty." 

If this opinion, given by so eminent a man, 
does noit convince the reader of the value of 
trial by jury, nothing else can. It may be • 
added, that if a person is not satisfied with the 
decision of a jury of men whom he can chal- 
lenge or object to within a rea.sonabIe limit 
before trial, he will not be contented with any 
legal process that human wisdom can devise. 
He can move for a new trial (in civil caKes), 
and, if there be sufficient grounds for the pro- 
ceeding, a new trial will be granted him. In 
conclusion, I will merely give, the words of 
Lord Camden, as quoted by Earl Russell in 
his essay on the British Constitution. 

"The diseretion of a iudge is the law of a 
tyrant; it is always unknown; it differs in 
different men ; it is casual, and depends upon 
constitution, temper, passion. In the best, it 
is oftentimes caprice ; in the worst, it is every 
vice and folly to which human nature is liable.^' 

Nor must the security to life which a onm* 
ner's jury affords against foul- play and muni or 
be forgotten. Every suspicious case of sud^l^n 
or c^ violent death is inquired into. In coun- 
tries where there are no investigations made 
in this manner the number of deaths by vio- 
lence and poisoning is, with few exceptions, 
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mach greater than in those which make these 
inquiries by means of a coroner^s jury. 

In a country like Great Britain it tikes a 
long time to induce the legislature to amend 
any time-hononred institution, eren if it im- 
peratively requires some judicious alter&tions 
to adapt it to the gradual changes which time 
has brought about in the condition of the 
community. The present method of sammon- 
ing jurymen, is one that calls for amendment 
in some, if not in all localities. If the system 
of trial by jury w admirably adapted to secure 
the administration of juHtico, it must likewise 
be remembered that even a sound and bene- 
ficial system requires to be fairly and properly 
carried out If it be not so, it will in time 
lead many person;^ to r^ard it with indiffer- 
ence, if not with dislike. We cannot do better 
than copy some of the remarks on this sulyect 
which appeared in an article, published in a 
daily newspaper : — 

" It is no secret that the system of summoning 
jariea is almost uuiverenllv fuond to be objection- 
able. A tradesman may be taken from his bnsi- 
ness tor a whole ofty, kept trying some trumpery 
small debt cnse in the Lord Mayor's Court, and 
then presented for his services with the handsome 
remnneration of eightpcnce sterling. He may be 
sent to Uie Common Law Courts, detained there 
fur hours or days, and receive two shillings. If 
he happens to be on the special jury list, he 
cei-tainly gets his guinea for the case he tries. 
But, as he is summoned only for that particular 
cose, he must dance attendance in the court till 
it is called in turn, even though he have to wait 
for a week or longer. If he leaves, even for an 
hour, the trial may come on in the interval, and 
he himself fined for his absence. Be may be 
chosen on a coroner's inquest, 'sit' on a body, 
and get nothing tit all for hia unpleasant task. 
As if to render the evil intolerable, the lists from 
which jurymen are selected, are made out with 
the most capricious irregularity. One man will 
* be summoned twice or thrice every year ; another 
will escape for ten years or even longer, although 
he has taken no steps to evade the duty. Kow, 
there are a good many citizens who do not object 
to take their share of the work, but who grumble 
at being burdened with double labour, while their 
neighbours are never called on to perform the 
task. There are others who considered it such 
a nuisance that they think almost any means of 
escape lawful Now, the wrong might be easily 
remedied, and its amendment is a mere question 
of deUll Let the lists be fairly made oat and 
exhausted in rotation, and the willing class of 
jurymen wiU have their objections removed, while 
the reluctant or selfish will have do shadow of 
ezciise for shirking the performance of a necessary 
dot^. We 8inQ)ly take the institution as one 
which has in practice worked admirably, and 
proved an efficient bulwark against the encroach- 
ments of prerogative and power. Such being its 
worth, we are bound to pee that noting interferes 
with its successful working. Bad manaranent, 
irregularity, and uncertainty have creat^ a dis- 
like to the system, when the fault really lies in 
the administration alone. The area of selection 
should be widened, and no room left for the opera- 
Uon of favouritism or neglect. If all citiaens 



who are liable and auallfied were to perform their 

E roper share of so important a public duty, the 
kbour would not press unduly on a small num- 
ber, and there would be less temptation to shirk 
it." 

It is also related that "judges on the bench, 
responding to complaints from indignant jury- 
men, have expressed thdr opinions very freely 
on their subject, and their views on the neces- 
sary reform point in the direction we have 
indicated." We admit at once that the judges 
are much more competent than we are to form 
sound opinions respecting the matter ; but it 
occurs to us, that the principle of volunteering 
which has worked such wonders in raising a 
national force of volunteers to defend the na- 
tion, might be extended to the system of form- 
ing juries. As is well Icnown, all men are not 
gifted alike, some can scarcely arrive at a 
correct opinion about their own affairs, much 
less concerning those of other people ; others 
feel themselves almost physically and mentally 
incompetent satisfactorily to undertake the 
weighty task of passing H verdict upon disputes 
and crimes often of the most puzzling nature. 
There are, on the contrary, men who are clever 
at this kind of work, and who feel their own 
powers ; very frequently they are not averse 
to undertake the duty. If an appeal were 
made to the inhabitants of every district for 
volunteer jurymen, it is not improbable that 
many would be found willing to come forward. 
If after this any deficiency in the requisite 
number of jurors were to occur, the lists of 
those liable to serve ought to be exhausted in 
rotation, and the required number made up. 
It would be probable, that by these means, a 
large proportion of willing jurymen who feel 
themselves mentally able to undertake the 
duty efficiently, would be secured with advan- 
tage to the interests of justice and to those of 
the community. At the same time, it is to be 
recommended that iurymen be better paid to 
recompense them for their loss of time, and 
divest them of the feeling, too prevalent among 
them, that they are shut up '* in a box, whether 
they will or not, until they do * well and truly 
try ' some case or other possessing for them 
not the slightest earthly interest** 

It is a strange anomaly in our laws, that one 
of the most important duties performed in a 
trial by jury is so inadequately remunerated 
The judge is well paid, the lawyers are highly 
feed, but the jurors, who do so much, are 
scantily rewarded for their ^services. It is true 
that^ a special juryman recdves a guinea for 
the case he tries, but he has to be in attendance 
until the trial shall take place, and he may 
have to wait a oooaiderable space of time. 
The number of jud^ and of the courts, above 
all in the metropohsi are insufficient, particu- 
larly for special jury caaea, and many causes 
have to wait too long until their turns come. 
The number of the judges and of the courts 
that sit have not been augmented to meet the 
increase of population, and oonsequenUy of 
causes. No persons other than those who 
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have had to endure the hours and even days 
of weary, profitless waiting connected with a 
trial, can form a conception of the loss of time 
it may involve. We are of the opinion that 
jurymen ought to be properly paid. The pay- 
ment of jurors is not a modem innovation. 
We read in Roberts' 'Southern Counties, that 
in 1485 (Richard III.), " there is evidence of 
payment to the jury for their expenses and 
labour, and for breakfast after they had de- 
livered their verdict" There is a happy me- 
dium even in remunerating a jury ; onr opinion 
is, that jurymen ought to be paid for the time 
they really lose. With a stronger staff of 
judges, and additional courts to sit in, the 
waiting for the trials to come on in turn would 
be abridged, and so great a loss of time avoid- 
edL* We are not in favour of a uniform rule 
of payment to members of the same jury. 
Let each juryman be paid according to his 
station in life and calling, and in conformity 
to the scale of payment to witnesses in crim- 
inal cascis — so much a day for a gentleman and 
a professional man — so much a day for a trades- 
roan, ^c, and so much a day for a mechanic,. 
&C. This would save needless expense, meet 
the requirements of the case, and arrest the 
growing: dislike of people, who may have pres- 
sing affairs of their own which demand their 
attention, to serve on juries. The time may 
eome when the popular dislike to an ill-paid, 
forced service, may endanger the stability of 
the institution. The jury man of 1485, was 
paid "for his expenses and labour," why 
should not the jurpman of 1866, Ac, be paid 
a reasonable amount for his services. 

In reference to the question, as to whether 
the age at which jurors can claim exemption 
should be made sixty -five instead of sixty, we 
hold that men of sixty-five, as they generally 
possess more experience in worldly matters, 
and are often in more easy circumstances than 
younger men, should be made to serve, pro- 
vided they be properly paid and selected and 
allowed the requisite refreshments which their 
time of life demands. Judges are not dis- 
qualified at sixty, why should jurymen f but 
perhaps they ought to be exempted from serv- 
ing on criminal juries, as the strain upon their 
nerves, likely to be weakened by age, might 
injure their health if the responsibility of de- 
ciding upon the life or death of a fellow-creature 
were to be incurred by their verdict It is to 
be remembered that a judge does not decide 
such questions in a jury box. 

As to whether unanimity should be required 
for a verdict, there is much to be said for and 
against itt In Scotland, where an ordinary 
jury is composed of fifteen men, unanimity is 

* We bail written our Bmwj and wnt it In, bvfbre the 
QoTeroment annoaiuwd that the nnmb^r nf this Ju4g«« are 
to be inoreaMd. The number of Buits which are otintitantly 
deferred on account of the lack of Judges to h*nr them, are 
too nom»ronR for any hal^meaRurea to be efEaalTe. Si me 
ol the judKea have alao to preside In crfminal ciweii, which 
creates delays fn dTll actions : and many suitors are, as it 
ware, fbreed to aTktt tbeaiaelT«s of oounfy eonrts to ob»«iu 
more speedy jueticei ihia militatea Kgianst trial by Jury. 

t Sue next ya^. 



not required ; but it is to be recollected that 
in Scotland, trial by jury is not used in many 
cases in which it is employed in Kngland. 
Whether front this or other clauses, trial by 
jury is not generally so highly esteemed there 
as in England. In criminal trials, as the writer 
has seen, the effects of some of the jury being 
for a rerdict of n^t guilty, and of others of the 
jury being for a verdict of guilty, has some- 
times an unpleasant result If the majority of 
a jury bring in a verdict of guilty, and a person 
is ctmderoned to death, or some severe punish- 
ment, doubts are excited in the minds of some 
of the community, as to the guilt of the prisoner. 
** Some of the jury said he is not guilty, why 
are they not right, and the others who said he 
is guilty, wrong I" is the argument In fact, 
the same individual is pronounced to be guilty 
and not guilty, by different members of thyo 
same tribunal. He cannot be both. Does not 
the dignity of the law suffer from this indeci- 
sion in a court of justice. It is very difficult 
to get men to agree in a unanimous verdict, 
when the law allows some of them to shelter 
themselves frcAa moral resposibility, and throw 
it upon others of a more determined frame of 
mind; it permits the timid to cast an unduo 
burden upon the conscientious, when either 
an unpleasant or unpopular duty ought to be 
performed, in addition to which, if a prisoner 
is acquitted, and a minority of the jurors arc 
for a verdict of guilty, a needless stigma will 
remain upon him, perhaps unjustly. Besides, 
in times of great popular excitement and agita- 
tion, the majority of a jury if they convict a 
popular person may be specially singled out 
for public execration, insult, probably perse- 
cution» because the minority of the jury 
thought the prisoner not guilty. Party spirit 
would seize hold of the opinion of the minority 
to justify an accusation against opponents. 
The good men among the jury thought him 
not guilty ; the base, corrupt ones found him 
guilty. Such are the arguments likely to be 
used. Now, if a jury of twelve men must 
agree either one way or the other, the whole 
jury is blamed or not, and there is no oppor- 
tunity of proving the guilt or innocence of any 
one who has been tried, by citing a division of 
opinion among the jury. There is unanimity 
either one way or the other, and the public 
are spared the doubts and controversies which 
the other system is capable of giving ri.^e to. 
We suspect that one of the reasons why our 
ancestors in England insisted upon unanimity,* 
w»s that it made it less easily for those in 
power, or others, to tamper with the jury. It 
is easier to find out and bribe seven men than 
twelve. If none of the drawbacks we bavo 
indicated have ever attended a verdict by ma- 
jority in Scotland, it is to be considered that 
Scotland has a very small population, and some 
of the elements of discord are not very strong 
among them. Transport the scene into Ireland, 
and the results might be different Neverthe- 

* D<«hAte betwo'jn Lord CamphoU and Lord lorodhurst 
1859. Hansard's Parliamentary I^jl>af«s, Tul. 160. 
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less, as a yerdict by majority does, in its turn, 
possess its merits, we think it might be adopt- 
ed in England ; not as a matter of compulsion, 
but of option^ in civil cases at first, to see how 
it work. If both sides were agreed, suitors 
might be allowed it. 

A word to those who would evade their 
duties as jurors. If you, we ^say to them, 
dislike to serve on a jury to settle the affairs 
of your fellow countrymen, you should bear 
in mind that other people are liable to be called 
upon to settle your affairs. Tou cannot say 
how soon. You might be ill-treated, robbed, 
run over, injured in some railway or other 
accident; any one of you might meet with 
some suspicious death, or die sudderily. Ju- 
ries would be required to mete out justice in 
your respective cases. How mean of you to 
require that of others in public matters which 
you will not, if you can help it, perform for 
them. If you are deaf to this appeal, it is al- 
most useless to mention it to you as one of 
the duties which you have to perform as mem- 
bers of a great nation. We may add, that if 
the nature of the duties shoul<f make you re- 
luctant, it requires no learning to perform 
the functions of a juror. "It requires no 
more ttian a coolness in thinking, and a mind 
above being carried away by prejudices or 
feelings. The juror is to remember that it 
is the jury which is the judge as to the /acta 
of the case, not the judge who sits on the bench. 
It is the duty of a juror to be totally regardless 
of every consideration but that of strict justice. 
Ho should make up his mind to do ithat u 
righ t. He is neither to regard the rank in life, 
nor the wealth of any suitor or prisoner. In 
a court of justice all men, under these circum- 
stances, sink to an equality. A juror, after he 
has formed his conscientious opinion, ought 
not to allow himself to be coerced, or flattered, 
or persuaded by the talk of others, into a dif- 
ferent opinion. He is invested with a solemn 
trust, and this trust ho must preserve with 
scrupulous care, as consonant with the dearest 
interests of society." — Chambers. 

KcKpecting what classes of men, not now 
eligible to serve as jurors, should be admitted 
to serve, it may be observed that great caution 
is required to prevent men, who have no pro- 
perty, deciding questions which relate to dis- 
putes about property, claims, debts, darougos, 
&c. It is simply becaus*"- having no property 
of their own to manage, they are not versed 
in any details concerning such matters. . 

It may be said ** Who talks of destroying 
jury trial ? It may be answered that the ten- 
dency of county and of some other courts is to 
gradually bring it more and more into disuse. 
We are of the opinion that the legal profession 
would greatly increase their business, if trial 
by jury in civil cases was rendered a cheaper 
and a more expeditious process. How to ex- 
plain this would be matter enough for a sepa- 
rate essay. 

The remarkable union ofa learned judge and 
an independent, impartial jury to decide a 



cause, has taken away all real grotmds for any 
sneers at them as an ignorant tribunal. Such 
a tribunal, which has withstood the storms of 
centuries, is not the issue of the prudence of 
this or that oounoil or senate, whidi perfected 
it in a day or in a year ; but it is the produc- 
tion of the yariaus experiences and appliances 
of the wisest thing in tne inferior world, to wit, 
time, which, as it discovers day by day new 
inconveniences, so it successfully applies new 
remedies; **60 that (continnes Sir Matthew 
Hale) it is a great adventure to go about to 
alter it; without very great necesfiity, and un- 
der the utmost demand of safety ima^oable."* 



THE UNANIMITY OF JURIES.t 

Dear Sir, ~ Observing in the papers tliat 
you have proposed in the Convention to abol- 
ish the unanimity of juries as a requisite for a 
verdict in civil cases, I beg leave to address to 
you a few remarks on a subject which has 
occupied my mind for many years, and which 
I consider of vital importance to our whole 
administration of justice. Long ago I gave (in 
my Civil Liberty and Self-Qovernment) some 
of the reasons which induced me to disagree 
with those jurists and statesmen who consider 
unanimity a necessary, and even a sacred ele- 
ment of our honoured jury-trial. Further 
observation and study have not only confirmed 
me in my opinion but have greatly strength- 
ened my conviction that the unanimity prin- 
ciple ought to be given up, if the jury-trial is 
to remain in harmony witn the altered circum- 
stances which result firom the progress and 
general chanee of things. Murmurs against 
the jury- trial have occasionally been heard 
among the lawyers, and it is, by no means 
certain that without some change like that 
which I am going to propose, the trial by jury, 
one of the abutements on which the arch of 
civil liberty rests, can be prevented from giv- 
ing way in the course of time. 

The present constitution of our state permits 
litigants to waive the jury, in civil cases, if 
they freely agree to do so. This would indi- 
cate that the adoption of verdicts by a majority 
of the jurors, in civil cases, would not meet 
with insuperable difficulty; but it seems to 
me even more important and more consonant 
with sound reasoning to abandon the unani- 
mity principle in penal cases. The adminis- 
tration of justice is a sacred cause in all cai^es, 
and the decision concerning property and rights 
and, fi*equently, the whole career of a man or 
the fate of an orphan, is, indeed, sufficiently 
important not to adopt the majority principle 
in jury-trials, if it implies any lack of protec- 
tion, or if there is an element of insecurity in 
it ; and if there is not, then there are many 
reasons, as we shall see, why it ought to be 
adopted in criminal cases as well as in civil. 

• Pri«6 Easay for Law Amendment Soclet}% by Qaor^- 
Ovcrend, Esq.— Eds. U J. 

t A lertor from Dr. Francis Lleber, to a member of ^n<? 
New York Onnitinitlniml Oonveiition reTbed wl'h adflUi(>ns 
b}' tha auibor.^EDS. L, J. 
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At the beginning of my "Reflections/* I 
stated the diiSTerent causes of the failure of 
justice in the present time^ Circumstances 
obliged me to write that pamphlet in great 
haste, in which I forgot to enumerate among 
these causes the non-agreement of jurors. It 
would be a us^l piece of information, and an 
important addition to the statistics of the 
times, if the Gonyention could ascertain, 
through our able statistician, the percentage 
of failures of trials resulting from the non- 
agreement of jurors in civil, in criminal, and 
especially in capital cases. This failure of 
agreement has begun to show itself in England 
likewise since the coarse means of forcing the 
jury to agree, by the strange logic of hunger, 
cold, and darkness, has been given up. 

In Scotland no unanimity of the jury is 
required in penal trials ; nor in France, Italy, 
Germany, nor in any country whatever, except 
England and the United States ; and in the 
English law it has only come to be gradually 
established in the course of legal changes, and 
by no means according to a principle clearly 
established from the beginning. The unani- 
mity principle has led to strange results. Not 
only were jurors formerly forced by physicial 
means to agree in a moral and intellectual 
point of view, but in the earlier times it hap- 
pened that a verdict was taken from eleven 
jurors, if they agreed, and "the refractory 
jnror" was committed to prison! (Guide to 
English juries, 1682. I take the qnotation 
from Forsyth, History of Trial by Jury, 1855.) 

Under Henry IF. it was established that 
twelve jurors should agree in order to deter- 
mine a question, but the "aiforcement" of the 
jury meant that as long as twelve jurors did 
not agree, others were added to the panel, 
until twelve out of this number, no matter how 
large, should agree one way or the other. This 
was changed occasionally. Under Edward 
III. it was "decided" that the verdict of less 
than twelve was a nullity. At present, in 
England, a verdict from less th.an twelve is 
sometimes taken by consent of both parties. 
There is nothing, either in the lo^ic of the 
subject or the strict conception of right, or in 
the historic development of the rule, that 
demands the unanimity of twelve men, and 
the only twelve men set apart to try a cause 
or case. 

At first the jurors were the judges them- 
selves, but in the course of time the jury, as 
judges of the fact, came to be separated from 
the bench as judges of the law, in the gradual 
developement of our accusatorial trial, as 
contradistinguished from the inquisitorial 
trial. It was a fortunate separation, which in 
no other country has been so clearly perfected. 
The English trial by jury is one of the great 
acquisitions in the developement of our race, 
but everything belonging to this species of 
trial as it exists at present, is by no moans 
perfect : nor does the trial by jury form the 
only exception to the rule that all institutions, 
nec^s must change or be modified in the course 



of time if they are intended to last and out- 
live centuries, or if they shall not become 
hindrances and causes of ailments instead of 
living portions of a healthy organism. 

The French and German rule, and, I believe, 
the Italian also, is, that if seven juroi-s are 
against five, the judges retire, and if the benth 
decides with the five against the seven, the 
verdict is on the side of the five. If eiglit 
jurors agree against four, it is a verdict, in 
capital as well as in common criminai cases. 
There is no civil jury in France, German}', 
Italy, Belgium, or any country on the conti- 
ndit of Europe. 

This seems to me artificial and not in har- 
mony with our conception of the judge, who 
stands between the parties, especially so when 
the State, the Crown, or the People, is one of 
the two parties; nor in harmony with the 
important idea (although we Americans have 
unfortunately given it up in many cases) that 
the judges of the fact and those of the law 
must be distinctly separated. The judge, in 
the French trial, takes part in the tryini^, 
frequently, offensively so. He is the V.'nitf 
interogator ; he intinrvtes, and not unfr^- 
quently insinuates. This would be wholly 
repugnant to our conceptions and feelings, and, 
may the judge for ever keep with the xVmerican 
and the English people his independent, hi^h 
position between and above the parties ! 

On the other hand, what is unanimity worth 
when it is enforced ; or when the jury is ** out'* 
any length of time, which proves that the 
formal unanimity, the outward agreement, is 
merely neeomodatite unanimity, if [ may nnko 
a woiij ? Such a verdict is not an intrinsically 
truthful one ; the unanimity is a real **afforce- 
ment" or artificial. Again, the unanimity 
principle puts it in the power of any refractory 
juror, possibly sympathizing more with crime 
than with society and right, to defeat the ends 
of justice by *' holding out** Every one re- 
members cases of the plainest and of well- 
proved atrocity going unpunished becauso i»f 
one or two jurors resisting the others, eitlier 
from positively wicked motives or some maw- 
kish reasons, which ought to have prevented 
them from going into the jury-box altogether. 

I ask, then, why not adopt this rule : Each 
jury shall consist of twelve jurors^ tJie agree- 
ment oftwo-third$ of whom shall be sufficient 
for a verdict^ in all easrSy both civil and penal, 
except in capital cases, when threefourths 
mvst agree to make a verdict valid. Bat the 
foreman^ in rendering the verdict^ shall state 
how many jurors have agreed. 

I have never heard, nor seen in print, any 
objection to the passage above alluded to, in 
which I have suggested the abandoning of 
unanimity, other than this that people, the 
criminal included, would not be satisfied with 
a verdict, if they knew that some jurors did 
not agree. As to the criminal, let us leave 
him alone. I can assure all persons who have 
investigated this subject less than I have, thai 
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there are yery few convicts satisfied with their 
verdict 

The worst among them will acknowledge 
that they have committed crimes indeed, but 
not the one for which they are sentenced, or 
they will insist upon the falsehood of a great 
deal of the testimony on which they are eon- 
vieted, or the illegality of the verdict 

The objection to the non-unanimity princi- 
ple is not founded on any physoologic ground. 
How much stronger is the fact that all of us 
have to abide by the decision of the majority 
in the most delicate cases, when Supreme 
Courts decide constitutional questions, and we 
do not only know that there has been no 
unanimity in the court, but when we actually 
receive the opinions of the minority, and their 
whole arguments, which always seem the 
better ones to many, sometimes to a majority 
of the people! Ought we to abolish, then, 
the publication of the fact that a majority of 
the judges only and not the totality of them, 
agreed with the decision ? By no means. 
Daniel Webster said in my presence that the 
study of the Protests in the House of Lords 
(having been published in a separate volume) 
was to him the most instructive reading on 
constitutional law and history. "May we not 
say something similar concerning many opin- 
ions of the mmority of our supreme benches? 

By the adoption of the rule which I have 
proposed, the great principle that no man^s 
life, liberty, or property shall be jeoparded 
twice by trials in the courts of justice, would 
become a reality. At least, the contrary would 
become a rare exception. Why do all our 
constitutions lay down the principle that no 
one shall be tried twice for the same offence ? 
Because it is one of the means by which des- 
potic governments harass a citizen under dis- 
favor, to try him <5ver and over again ; and 
because civil liberty demands that a man shall 
not be put twice to the vexation, expense, and 
anxiety for the same imputed offence. Now, 
the law says, if the jury finds no v<^rdict it is 
no trial, and the indicted person may be tried 
over again. In reality, however, it is tanta^ 
mount to repeated trial, when a person under- 
goes the trial, less only the verdict, and when 
be remains unprotected against most of the 
evils and dangers against which the Bill of 
Rights or Constitution intended to secure him 
This point, namely, the making of the noble 
principle in our constitution a reality and 
positive actuality, seems to me a most impor- 
tant motive why we should adopt the measure 
which I respectfully, but very urgently, recom- 
mend to the Convention. So long as we re- 
tain the unanimity princip'e, so long shall we 
necessarily have what virtually are repeated 
trials (or the same offence. 

In legislation, in politics, in all organizations, 
the unanimity principle savors of barbarism, 
or indicates at least a lack of development 
The United States of the Netherlands could 
pass no law of importance, except by the 
uuanimous consent of the States General. A 



single voice in the ancient Polish Diet oouM 
veto a measura Does not perhaps something 
of this sort apply to our jury unanimity? 

Whether it be so or not, I for one am con- 
vinced that we ought to adopt the other rule 
in order to give to our verdicts the character 
of perfect truthfulness, and to prevent the 
frequent failures of finding a verdict at all— 
American Law Register, 
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McQrmx v. Clixi. 

SeUing 4/$id9 ortUr for a^rul macfg hy County Comti Jvd(/c— 
Grounas /or inter/trence — Waiver — Order /or too great an 
omounL 

There Is a broad di»tiiictiaB, on an appIieaAioA to set asd^ 
an order for an arrest^ between an order baaed on oSMa' 
vita dellcient in statutable reuuirementa and those c-ofi- 
tafning statements fh)in which diflbrent concln.ol'>ns 
might ftiirty be dmwn by difltorent judges. 

In a caae coming under the laUer head, a Judge la Cbun- 
bers declined to set aside an order for arrest by a County 
Court Judge of comi>etent authority, preferring to leave 
it to the ftiU Gourt. 

But aa the order waa granted for a sum greater than 
that warranted by the allegation in the affidavit, Uk 
amount for which defendant was held to liail w&!( 
directed to be reduced to the correct aum, without ui- 
ting aaide the order. 

The defendant docs not, by putting in special bail, waire 
objections not of a technical nature. 

[Chambers, September 19, 1967.] 

Oa the 25th June, 1867. the defendant was 
arrested on a capias ad respondendum for $700. 
The writ was obtained on an order of the County 
Judge of HaltoD, made the same day, founded 
00 an affidavit of plaiutiff, setting forth a suit 
and a reference to arbitration, and an award bj 
the arbitrator directing that defendant should pay 
plaintiff $500, and that defendant was justly in- 
debted to plaintiff in that sum, and also in |S0, 
or tbeieabouts, for costs of reference and award, 
also directed to be paid to him by the award. 

The affidavit proceeded to state the grounds on 
which plaintiff sought to shew that the defend- 
dnnt WAS about to leave the country, &c. 

Defendant wns arrested on the same day, on 
the writ for $700 

On 2nd July, a summons was obtained !n Cham- 
bors, with stay of proceedings, to set aside the 
judge's order and the arrest, Ac, on the grounds 
that the affidavit was insufficient; that the rea- 
sons assigned for plaintiff's belief were insofS- . 
oient, untrue, and unfounded, &c.; that no copy 
of the award was served, or demand made; that 
the order was for $700, though only g.^SO'fliforn 
to, and because defendant was not about to quit 
Canada, &c.: or why the amount for which de- 
fendant Is held to bail should not be reduced to 
$600. 

Ou 4th July, the defendant's attorney in Mil* 
ton, in ignorance of the issuing of the summons 
and stay of proceedings, put in special bail for 
defendant 

Many affidavits were filed on the hearing, on 
either side. 
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Ferguson shewed eaiue. 

J, B' Read contra. 

Haoarty, J. — I ai onoe eay that I aboald not 
have ordered defendant'^ arrest on each an ajffi- 
daTit as seema to have satisfied the Couuty Judge. 
But I have several timee had occasion to express 
my difficulty in assuming the right to review the 
exercise of the judge's discretion m a matter 
clearly within his jurisdiction. 

There are certain facts stated to support pi tin- 
tiff's assertion that defendant Is aboat to ab- 
scond. They do not aatiafy my mind; but they 
seem to have satisfied his mind. The legislature 
gave him full power to form an opinion, and to 
act thereon. I expressed this doubt in Allman 
ei uz. V. Kenael, 8 Pr. R 110. The present Chief 
Justice Draper, sajsin Terry f. Comstock, 6 U. C. 
L. J. 235, that if pressed to overrule such a deci- 
sion, he would refer the matter to the full court. 
In the same volume similar doubts are expressed 
by Richards, C J., in Bwift v. Jonu, lb. 63, and 
again in Palmer v. Roffert, lb. 188, and Runciman 
V- Armstrong, 2 U. C. L. J., N. 8., 165. 

In Rowland t. Roe^ within the last twelve or 
eighteen months, I had occasion to consider and 
review some of the cases on this subject, but the 
written judgment which I delivered was mislaid 
in Chambers. I there arrived at the conclusion 
that when a judge's order had been obtained on 
affidavits clearly omitting certain material statu- 
table requirements (under the absconding deb- 
tora' act), nnother jadge could properly set it 
aside. 

The order made was moved against In term, 
but without success. 25 U. C. Q B. 467. In Demill 
V. MJojtierbrook, 10 U. C L. J. 246, Mr. Justice 
A. Wilsou seemed to consider that one judge might 
review the conclusions arrived at by a brother 
judge, but he did not set asiJe the order. 

I draw a broad distinction between the case 
of an order baaed on affidavits clearly defi- 
cient in certain statutable requirements, and 
those wfnc'u state facts from which differently 
constituted minds m (y in good faith draw dif- 
ferent concl unions I think I should wait the 
positive judgment of a Court in Banc before 
taking on myself to set aside a judge's order 
merely because the statements on wtiicb it was 
grant'jd failed to bring my mind to the same 
conclusion as that of my fellow judge. 

But the order* before me aeems open to the 
objection that it is granted for a sum far greater 
than is warranted by the allegation. The affi- 
davits only pretend to charge a debt of $580, and 
the $80 being for costs, ought not to have formed 
part of the sum for which defendant was held to 
bail I cannot understand on what idea the 
order issued, or the writ was marked for $700. 
It is certainly wrong for th^ excess above $500. 

The earlier cases would seem to warrant a 
literal setting anide of the arrest on auch an ob- 
jection But in Ounlrff: v. MaLtats, 7 C B. 701, 
the Court points oui the difference under the 
new law. that *Mbe arrest now ukes place, not 
by fi)rce of the affidavit stating the amount of 
the debt, but for such amount as the judge in 
bis disoreUon may think fit ; such discretion, of 
coui-fee, to be exercised, not arbitrarily, but ac- 
cnrdiug to tin? practice of the Court." There the 
judge crdered that a capias should issue for 



£1060, the sum alleged in the affi':*avit to be due 
for principal on certain bills of exchange set out, 
and defendant was arrested therefor. It was 
fonnd that as to one ef the bills, a good cause of 
action was not stated in the affidavit. Defeii«' 
dant applied to the same judge (Patteson) to- 
be discharged from ous.tody, not to aet aside the! 
order. The judge refused so to do, but madd 
an order reducing the amount for which defen- 
dant ehonld be held to bail to £650, thinking 
that amoant to be clearly due. 

The Courts after fiill argument, refused to set 
aside either order, Wilde, C. J. saying, '* that 
the judge had authority to make the order to' 
the. extent of £550 is conceded; the real objec- 
tion is that he erroneously exercised bis dis- 
cretion by ordering the eapiaa to issue for £1050. '' 
We, therefore, cannot set aside the order alto- 
gether. It was admitted on argument that the 
authorities show that the circumstance of a de- 
fendant being arrested for too large an amount 
affords no ground for his discharge, if the affi- 
davit warrants the arrest to a certain extent." 
All the previous cases are reviewed In this judg*-' 
medt. 

It is also sought to be shewn by affidavits of tbti 
defendant and others, that as a matter of fact he 
did not intend to leave the country. This is 
met by affidavits on the plaintiff's part, which 
shew that others besides the plaintiff believe 
that such was defendant's, real intention. 

I do not feel warranted in acting on this part 
of the application, on the conflicting evidence. 

It is objected by the plaintiff that defendant 
has waived objections to the arrest by putting 
in special bail It seems from the law laid down 
in 1 Arch. 796 <fc 2 Lush Pr. 706, that this would 
only cure a technical objection, and not substan- 
tial defects. It is pointed out that the powers 
given by the statute to a court or judge to inter- 
fere U at ** any time after the arrest." This ia 
noticed in Bowers eial.y Flower^ 8 Pr. B. 68, and 
by Coleridge, J., in Walker v. Lumb, 9 Dowl. 
131. The objection here is certainly more than 
tichnieal.* 



Camkboh et al. v. MufiPHT. 
Xijeelmmt^LeOinff <h landlord Uf defend. 

One Cassebnan, claiming under a Sheriff's^ sale, recovered 
poMeMioa by ejectment of the land in diapatfi agajiiist 
defendant, who had been his tenant at will since the pur- 
chase at sheriff *9 sale ; and. aa 20th July, 1866, turned him. 
out of poBBesslon, but the premises were left vacant. 
On the 29th March, 1866^ plaintiff commenced' an eject- 
ment against defendant, and on 8th Jnne, 1867, was put 
la possession nader a writ in this suit Caaselman then 
apuUed to set aside this Judgment^ and be let in to 
defend as landlord, but 

BeJd, that he must be left to Me ordinary remedy by eject*^ 
meat 

[Chambers, September IS, 1867.] 

This was an action of ejectment commenced 
00 29th March, 1866. Interlocutory judgment 
for default of appearance was signed 7th March 
last. A writ of possession was issued and plain- 
tiffs were put in possession on 8th June last. j^ 

On V th Aug., 1867, one Cas-elman applied to ▼ 
set aside this judgment, and to be allowed to de- 
fend the action as landlord of defendant Murphy. 
He swore that Murphy gave him no notice of this 

* Tlie case was subsequently campromised by the par- 
ties.— Bbp. 
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action and that be did not know of it till the second 
week of Ju\j last ; (hat he purchased Murphy's 
interest in the land some years ago, at sheriff's 
sale, and that Marpby then became bis tenant at 
will, and was in possession as such about five 
years. He then brought ejectment, and on 20th 
July, 1866, was put in possession by the sheriff, 
and Murphy removed, but as be had no use for 
the land, he left the possession vacant. Nearly 
a year after, the plaintiffs were put in possession 
in the suit they bad brought against Murphy, 
commenced a few days after Gasselmsn's suit. 

It appeared that when Casselman sued out 
process, on 23rd March, 1866, he did not claim 
title as Murphy's landlord, bat, accordiog to the 
the notice on the writ, as purchaser under the 
sheriff's sale on the judgment against Murphy. 

It appeared from the affidavits that when 
plaintiffs' writ waa served on Murphy, he had 
previously been served with ejectment proceaa at 
Casselman's suit whereby title was claimed not on 
any relation of landlord and tenant, but on a wholly 
different ground. Casselman then recovered 
judgment, and ejected Murphy in July, 1866, and 
left the land vacant, and bo it remained for 
eleven months. During all that time, Casselman 
was neither personally or by tenant in actual 
possession, and if the plaintiff or a stranger had 
entered on the vacant land, he would have been 
driven to his ejectment Murphy had apparently 
not been heard of since bis removal from the 
land in 1866. 

0*Brien, shewed cause. 
Beaty, contra. 

Haoabtt, J. — I am of opinion, that on the 
facts thus briefly stated, it is impossible for me 
to allow Casselman to interfere now and defen<i 
the buit. To do so, it would be necessary to 
remove plaintiffs from the possession obtained by 
tbem in due course of law. The whole difficulty 
bns apparently arisen from Casaelman's own 
neglect \ri leaving the premises vacant for nearly 
a year, after he had ejected Murphy. 

Were it necessary to enter further into the 
peculiar facts of the case, I might mention 
that notice of the pendency of this action against 
Murphy is positively sworn to, as given more 
than a year before judgment was signed, not- 
withstanding his denial thereof in his affidatit. 

The only reason for allowing a landlord to 
appear and defend, ia to prevent a recovery of a 
judgment and possession in an action orgimdly 
brought against his tenant. When the landlord is 
at the same moment seeking to ijeot the man be 
now alleges was his tenant, turns him out and 
takes possession himself, I hardly see why the 
privilege should be longer claimed. Had he 
chosen to continue in possession, could plaintiffs 
have removed him on a writ founded on a judg- 
ment againat Murphy 7 By abandoning the 
premises for a year, he left it open to all the 
world to enter and take possession, and in such 
case I think as against these plaintiffs, equally 
as against a stranger, he must be left to his 
ordinary remedy by ejectment. 

I think the summons must be discharged with 
costs. 

Summom ditehargtd with eosU. 



Kkrr t. Waldih et al. 

Ilfcctment agaimt landlord and tenant — AppUajdian to Anke 
aui namt of latter. 

In an action against a landlord and Ills tenant, fhf> latter 

being in actual possession, hdd, though wtth much doubt. 

that the name of the tenant might be Htruck out of the 

proceedings. 
Douhts as to the prom-iety of the practioe laid dci\m is 

jyArcjf y. mue, 26 U. C. Q. B. 570. 

[Chambers, Sept. 21, 1867-1 

This was a summons calling on the plaintiff to 
shew cause why the names of all the defendants, 
other than the defendant Waldie, should not be 
struck out. 

It appeared from the papers filed that the de- 
fendant Waldie was landlady of the premises in 
dispute, and that the other defendants were her 
tenants. A consent was filed, signed by the 
latter to the effect that they consented to their 
names being struck outof t^e proceedings, and to 
the defendant Waldie defending the possession of 
the property in her own right as land^1dy, and 
asserting that they had no interest in the prem- 
ises, except as tenants. The tenants were, and 
the landlady waa not in actual possession of the 
premises. 

James Paterton shewed cause. There is no 
antbority for this application— sections 9 ond 14 
of the Ejectment Act, Con. Stats. U. C. cap. 27, 
do not apply to such a case as this. The usual 
application, and all that the statute contemplates, 
is to allow a landlord to come in and defend 
with a tenant, where the action is brought against 
the tenant alone. But the plairtiff must pro- 
ceed against the person in possession. If be do 
not, how is he to obtain possession, even though 
he recover against the landlord. The only occa- 
sion in wEich a defendants name can be struck 
out, is where he is not in possession of the pro- 
perty and has no interest in it ; and here the 
tenants are in actual possession and baTe a direct 
interest in the property. 

J A. Boyd, contra. As to the right of a 
landlord to come in to defend, see Peeblu v. 
Lottridye, 19 U. C. Q B. 628: and Jone$ v. 
Seaton, 26 U. C. Q. B. 166. 

It is just and proper that the landlord alone 
should defend, for otherwise, in case of a verdict 
for plaintiff, even if the tenants allowed judg- 
ment to go by default, they would be liable for 
costs, D'Arcy v Whitt, 24 U. C. Q. B. 570. 

Adam Wilsoh, J. — I am not satisfied that ft is a 
proper practice to strike out the name of the 
tenant of land, held by the tenant in actual 
occupation, merely because the landlord or some 
one else who is interested in the defence bas 
been permitted to appear and defend the action. 

The writ is to be directed to the penon «a 
po98e$9ion by name, and to all persons entitled to 
defend the possession of the property claimed, 
and I do not see why the name of the person in 
possession shoald be straok out, so long as he is 
in possession. 

Under the former practice, when the tenant 
did not appear, and the landlord was permitted 
fo defend the aetion, a judgment was signed by 
the plaintiff against the casual ejector, to enable 
the plaintiff to recover the possession, in case he 
succeeded against the landlord ; for without such 
a judgment, the plaintiff could not upon an 
execution against the landlord who was not in 
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possession, turn out the person who was in pos- 
session. This rule preTailed before the statnte 
of Qeo. IL See Fairclaim y. Shamtitle, 8 Bur. 
1290 

I see still some difficulty in enforcing the 
haberB facia$ against some one who is not opon 
the land, or it may be even in the ooantry, by 
turning . off some body else, not appearing to 
have the least connection with the defendant. 
And I see no objection in turning off those actual 
occupants of the land by name, who were such 
occupants when the suit was commenced, and 
who were rightly made defendants. 

Mr. Boyd has referred to two cases which 
sanction this practice, Jones v. Seaton, 26 U. C. 
Q. B. 166; and Peebles ▼. LoUndge, 19 U C. 
Q. B. 628. And the case of D'Arey v. White, 
24 U. G. Q. B. 670, deciding that tenants whose 
names remain as defendants on the record, 
although judgment by default has been given 
against them for not appearing, are liable for the 
whole costs of the action occasioned by the de- 
fence of the person who has been admitted to 
defend, shows there must either be some serious 
deficiency in the law or some defect In the prac- 
tice ; and therefore, though with great distrust 
as to my power in such a case as the present, I 
wilt make the order as applied for. 

The 1 4th section of the Ejectment act is just the 
converse of this case, and is, I think, opposed to 
the practice which has been referred to, a practice 
assuming to be sanctioned by the old law, when 
there was a special means of carrying it effec- 
tually through, but not at all provided for by the 
present mode of proceeding 

Order to strike out names of tenants upon pay^ 
ment of costs of the application. Other costs against 
tenants to be costs in the cause against the landlady. 



Rain IT AL. V. Drake. 

Charging defendant in exfculvm— Vacation nnt part of pre 
ceding TVrm fmr that purpose^Omnty Judge d-^ining to 
aet— Right qfd^endanl to a diacharge on habeas eorput, . 

The vacation socceeding a Tenu ia not to be conaideTttd for 
the purpose of cbai^g^ng a defendant in ezeoation as a 
part of the preceding Terra. 

The same rule governs in this resi>ect in County Courts as 
In the Superior Courts. 

A Deputy Judge of a County Court declining, as he was 
the partner of the plaintiff's attorney, to entertain an 
application by defendant for a supersedeajt on the ground 
that he had not been ''charged in execution within the 
Term next after Judgment" again.st him, the defendant 
discharged from custody under a writ of * 



[Chambers, September 28, 1867.] 
Upon the application of the defendant, and 
upon reading his pedtioa and affidavit, a eopy of 
a writ of capias ad respondendum issaed from the 
Goanty Cpurt of Qrey, opon wbioh defendant 
was arrested, and a oertifioate of the sheriff of 
the coanty of Brnee, by whom he was arrested, 
as to the oause of his detention, the defendant 
obtained a writ of habeas corpus. 

It appeared from the petition of the defen- 
dant 

1. That the defendant was, on the 28th Feb- 
Tvu/ty last, arrested under and by virtue of a 
writ of capias issaed from the County Court 
of the county of Grey, at the suit of CaUin 
Pomeroy Reid and Charles Drown, and is still a 
prisoner in the close custody of the said sheriff 
ander the said writ. 



2. That the said Calvin Pomeroy Reid and 
Charles Brown, « after eiud arrest, declared in 
their said action against the petitioner, and issue 
was joined therein on the 29th March last, and 
the same was tried at the County Court sittings, 
at the town of Owen Sound, about the 12th June 
last, and a verdiot rendered for the said plain- 
tiffs for the sum of one hundred and six dollars, 
or thereabouts. 

8. That the petitioner should accordingly (as 
he ia advised and believes) have been charged in 
exeeotien in the said action by the plaintiffs 
during the July term thereafter, but they have 
failed so to do, and have not yet charged the 
petitioner in execution. 

4. That the petitioner, about the beginning of 
the present month of August, in due form caused 
application to be made for a supersedeas in the 
said action to Samuel J. Lane, Esq., the acting 
Judge of the said county of Orey, in the absence 
of Henry MoPherson, Esq., the judge of the said 
Court, but the said acting judge declined to re- 
ceive the said application. 

6. That the saii acting judge is the partner of 
John J. Stephens, Esq., who is the plaintiffs' at- 
torney, and, owing to his being so interested in 
the said suit (as the petitioner is informed), he 
declined to entertain the said application. 

6. That the said judge, Henry McPherson, 
Esq., has for some time past been absent on a 
trip to Europe, and will not, as the petitioner is 
Informed, return till some time in the month of 
December next. 

7. That the petitioner was arrested in the 
said action on the alleged ground that he was 
about to quit Canada with intent to defraud the 
plaintiffs, which allegation was utterly unjust 
and onfounded, and the petitioner is not detained 
in oostody for any other oause or matter what- 
soever. 

8. That since the petitioner's arrest he has 
duly exeonted a deed of assignment, for the bene- 
fit of his creditors, to the official assignee for the 
said Qonnty of Brace, under and in accordanco 
with the Insolvent Act of 1864. 

9. That the petitioner is not worth the sum 
of twenty dollars over and above his necessary 
wearing apparel, and, under the provisions of the 
Indigent Debtors' Act, would be entitled to pro- 
oare his discharge, bat your petitioner verily 
believes that any application for his discharge in 
the said action would (for the reasons above 
mentioned) be declined by the said acting judge, 
and the petitioner, is thus unable to procure re- 
lief from the said Court during the absence of 
the said Judge, Henry McPherson, Esq. 

The petition then prayed that a writ of habeas 
corpus might issue, and that the defendant might 
be discharged from eustody. 

The first term after the sittings commenced 
on the first day of July last and ended on the 
sixth of that month, and the defendant has not 
yet been charged in execution. 

This was not denied by the plaintiffs. 

The defendant waived his right to be present 
upon the return of the writ of habeas corpus. 

Upon the writ and return being filed, 

Morphy, for the plaintiffs, showed cause, and 
contended that the whole of the vacation suc- 
ceeding the July term was to be considered a 
part of that term, and that the plaiotiffs had. 
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therefore, until the 5th day of October, incla- 
sive, the IasI day of that tacatioo, within which 
to charge the defundant in exeo»tion, oitiog Curry 
▼. Turner, 9 0. C L. J. 211. 

. for dereodant, cited Brash y. Latta, ft 

U. C. L. J. 226; rorrowe* v. Ualdm, 10 U. C. 
L. J. 882 ; and Har. fc. L. P. A. 678. 

Adam Wilson, J.— The qaestion is whether 
the Tacation is for the purpose of charging the 
defendant in executtoa to be considered a )>art 
of the preceding tertn T The terms are those 
seasons of the year which are set apart for the 
dispatch of hosiness in the saperior coarta of 
common law? 8 Bl. Com. 276; Tidd's Prao. 9 
Bd. 105; and these terms have certain days of 
commencement and of termination. The other 
seasons, not so set apart for the dispatch of 
business in the superior conrts of law, cannot 
be within the terms. 

The County Courts have, by ch. 15, see. 18, of 
the Consolidated Statutes for U. C., "four terms 
in each year, to commence respectively on the 
first Monday in January, April, July and Octo- 
ber, and end on the Saturday of the same weelc." 
This gives the extent and duration of the ternf— 
all other periods of the year must be out of 
term. The 18th section of the same act declares 
that in any case not expressly provided for by 
law, the practice and proceedings shall be regu- 
lated by, and shall conform to, the practice of 
the superior courts of common law. 

There is no express provision in the County 
Courts for charging prisoners in execution, and 
therefore the practice and proceediags must be 
regulated by that of the Queen's Bench and 
Common Pleas; and the rule (Rule 90, T. T. 
1856) which prevails in these courts, Is that "The 
plaintiff shall cause the defendant to be charged 
in execution within the term next after trial or 
judgment." 

That the vacation is not considered as part of 
the preceding term appears by the following 
cases: 

In the case of a nonpros, for not declaring, 
which may be signed after the end of the term 
next after the appearance is entered, this term 
ends with the actual term time, and does not in- 
clude the following vacation, 2 Wm.Bl. 1242; 
Brandon v. Benry, 8 B. & Al. 614 ; ^ater y. 
I^ryme, 8 M. & W. 664. In the case of a terms 
notice of the plaintiff's intention to proceed with 
the cause, the vacation forms no part of the 
term. MUboume v. Ntzon, 2 T. R. 40. 

The former rule waa, that the defendant 
should be charged in execution within two terms 
inclusive after trial or judgment, of which 
the term in or after which the trial was had 
should be reckoned as one. If a defendant sur- 
rendered in vacation after judgment, the vacation 
was reckoned as part of the previous term, and 
the defendant was supersedeable after the expir- 
ation of the following term, excluding the sub- 
sequent vacation. So that after trial or judgment 
the plaintiff had only to the end of the following 
term, within which to charge the defendant. 
Smith V. J^fftryt, 6 T. R. 776 ; Borer v. Baker^ 
2 Dowl. 608; Baxter v. Bailey, 8 M. &. W. 415 ; 
Thorn V. Ltdie, 8 A. & E. 196. 

The rale by which the vacation was to be con. 
sidered part of the previous term, was held to be 
done away with by the pleading rules which had ' 



the effect of an act of Parliament, and which de- 
clared that judgments should have no relaticm 
backward, and the plaintiff was held to be enti- 
tled to two full terms after the judgment bad 
been signed, Qolhron v. Hnli, 5 Uowl 584. It 
was no doubt to meet the change unintentioually 
efiected by the pleading ruled, that the present 
rule was framed, which virtual I j restoies the 
former one, by declaring that the defendant bhall 
be charged in execution within the term next after 
trial or judgment. 

X have no doubt then that the term next after 
the trial or judgment expires with the term 
time or the period in and for which the court 
sits, and that it docs not include with it the 
following vacation. As the plaintiff bos not 
conformed to this rule, the defendant is entitled 
to his Mupersedea*. 

The other point is, whether the defendant is 
parsuiog the proper course, by suing out a habeas 
corpus under the circomstances stated in his 
petition. 

The deputy judge should, in my opinion, ha^e 
granted the application. It is a serious matter 
to detain a person in custody illegally. I ^f^^ 
some doubt whether the daf^udAut had presented 
a sufficient case to justify ray interference with 
the proceedings of the County Court. I am 
not altogether satisfied that such a case has 
been made, but on an occnsiou like the present. 
1 feel I should give the ad?an(age of the doubt 
to the prisoner. 

I shall therefore order that he be dibcbarged 
from custody in this cause. 



INSOLVENCV CASE. 



(R'portrd by IIugb MoMauow, Esq., Btrritier dtLaw.) 



B«ror« Stephen J. Jones, Bnq., Judge Goonty Coari, Bnnt 

Iff THK HATTBH OF Wm BbaRR, AN IhSOLVMT. 

CHvinff up part r%f stodc to a ere/Wnr — Evidence nffmn/Au- 
Imt pr^ifrrmce—Dtieharge rt/u»ed—Cimd»'tt«nalaUeharfft 
^I^cot of intUvtnt not keeping prnper bonks of occiunt- 
[Brantibrd, 9th September, 1867.] 
The insolvent made a voluntary aetsignment to 
the official assignee of the county of Brant; and 
on his examination before His Honor the Judge 
of the Connty Court, on his application for dis- 
charge, it appeared that up to September, 1864, 
ho had carried on business as a general merchaot, 
at Widder station, in the county of Larobton. at 
which time he removed to Walsingham. in the 
county of Norfolk. He was then solvent He 
owned a house and lot at Widder. The house 
was insured. The property waa roortftaged to 
Kerr, McKenxie dk Co., of London. At that titno 
he was owing Kerr, McKenzie A Co. over $3,000. 
The buildings were, subsequent to Beare's remo- 
val from Widder, destroyed by fire, and Kerr, | 
McKensie dt Co. got $900 for innnranee, and sold 
the lot under the mortgage for $400 more. 

In January, 1865, the insolvent beins behind 
in his payments to Kerr, McKensie & Co., they 
sent their book-keeper to the insolvent's place of 
business at Walsiagham, and advised him to coo- 
fine himself to groceries, taking away all bis dry 
goods, which had been purchased from Kerr, 
McKenzie it Co. No account was kept by the 
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iDSoWent of the amount of goods deliTered to 
Kerr, McKeozie k Co., they promising to send 
hi in an accoant. At the time Kerr, McKentie 
& Go. got these dry goods* tliree or f-^ur other 
creditors had overdue accounts against insolvent. 
About this time Childs d Co. sued insolvent for 
a claim of $800, and the sheriff sold the stock, 
amounting to $800 or I^HX), to satisfy the ezeea- 
tions in Child's case. Beare kept no books while 
at Walsingham, and kept no account of the cash. 
The daily sales were not large. 

West Brothers' debt was contracted in August, 
1863, on four months' credit and were shipped 
to insolvent while at Widder, addressed to 
William Bruce, and taken from the railway sta- 
tion by insoWent, who paid the freight Some 
letters were addressed to William Bruce. One 
was fk>om a lawyer, and bad refereaee to these 
goods, addresed to the William Bruce, which 
insolvent opened and returned to the post office. 

The insolvent's liabilities for which he sought 
a discharge amounted to $1,529 20. 

Mtcht for the insolvent, applied for an order 
for his discharge. 

MeMahon, contra. The discharge should be 
conditional, on payment of West Brothers' claim. 
The goods were got in 1863, addressed ** William 
Bruce." Beare was then solvent, but concealed 
from West Brothers that he had these goods. 
They could then have collected their claim. The 
goods given to Kerr, McKensie & Co. was a 
fraudulent preference. Insolvent said he thooght 
he was satisfying the whole of their claim. He 
gave them more than half of his assets. After 
he gave Kerr, McKensie & Co. these goods, he 
owed several other creditors claims. Uia whole 
estate left otfly realised $400. Re Lamb, 3 
L. J. N. S. 18. He did not keep books at Wal- 
singham. lb. 

Ikteht in reply. The goods sent by mistake do 
not show any fraud, but a mistake on Beare's 
part through the fault of West As to fraudu- 
lent preference, see Insolvent Act 1864, sec. 9, 
sub-sec. 6, and sec. 8, sub-sec. 4. He gave the 
goods back to the penon from whom he pur- 
chased them. 

JoMBS, Co. J.— I think the transaction of the 
insolvent with McKensie ft Co., in January, 1865, 
was a fraudulent preference, and as such wonld 
afford grounds under the aot for the creditors of 
the insolvent to oppose his discharge ; also the 
fact that he kept no aeooiint book of his cash 
receipts and payments, or other books of aooonnt 
suitable for his trade, while he carried on busi- 
ness in the county of Norfolk, where he was in 
business from September, 1864. up to the time 
he failed, in the spring of 1866, wonld entitle 
the creditors successfully to oppose his disohaige. 
The importance of having such books of aooonnt 
is evident; for the insolvent swears he was sol- 
vent when he removed to the county of Norfolk, 
and it was while he was there, and while he kept 
no books, that he became insolvent; and there 
is therefore no way of tracing his transactions, 
to show bow he became insolvent because no 
record of his business transactions or of his cash 
receipts or payments has been kept The Insol- 
vent Act provides that the neglect in keeping 
such books after the passing of the aot ^8(Hh 
June, 1864), shall be a sufficient ground for 
opposing the insolvent's' discharge; and it was 



about three months after that date that he cnm- 
menocd business in Norfolk. 

The turning over of all his dry good.s to Kerr, 
McKensie & Co., beiudes being. I thiok, a frau- 
dulent preference under the act was a transac- 
tion showing on the part of the insolvent a com- 
plete recklessness as to what be did, and a total 
disregard of the interests of bis other creditors. 
The agent of Kerr, McKeozie & Co. came to the 
insolvent and stated, without any previous inti- 
mation, the steps they intended to take ; that it 
would be for his interes* to go out of the dry 
goods business, and deal only in groceries ; to 
which he at once assented ; and they then pro- 
ceed to Uke, without any objection on bis part, 
the whole of the dry goods stook, which was the 
bulk of the whole stock, and remove it to Lon- 
don. He did not even keep any account of the 
quantity or value of the goods they took: they 
promised, he said, to send hin^ an account which 
they never did. 

This transfer of so large a portion of his goods, 
in my opinion, reduced Mr. Beare to a staie of 
insolvency, and in two months thereafter he gave 
notice of insolvency ; and the whole transaction 
showed such an utter disregard of the interests 
of his other oreditors, as can only be reconciled, 
in my opinion, with the fact that he intended to 

five his creditors Kerr, McKeozie 6t Co. a frau- 
ulent preference. 

I also thittk that the circumstances under 
which West's debt was contracted are such, that 
if I had granted a uisoharge, it would only have 
been conditional on the insolvent's paying that 
debt Althougb Mr. Beare was well aware that 
these goods were wrongfully addressed, and from 
the letters received at the post office to the same 
address, one of which he (Beare) opened, he 
must have known that West Brothers were not 
aware that he (Beare) had got these goods, yet 
he oonoealed that fact from them, and this at a 
time when, had they known that he got the 
goods, they could have obtained payment, for 
Beare was at that time quite solvent Nor did 
he admit that he reoeived these goods until after- 
wards, when they had otherwise ascertained the 
fact, and were suing him for the amount of their 
claim. 

I think, from the above considerations, and 
from the observations of the court In re Lamb 
8 U. C. L. J. N. 8. 18. that it is my duly, in 
this case, to make an order refusing the discharge 
of the insolvent absolutely. 

IRISH REPORTS. 
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IX THB MaTTIE or TBI ESTATI OF MiOHABL 

" Walsh ahd othiks, Owhibs. 

DaTID MoBlBKIl, PCTITIOXIB. 

Landtd BOata Cburt {TreUmdy-Juritdictioi^AmtndmeiU 
qf eoKOtjfemee^Mittake, 

A ctmrmn99 of laaiii (In th« abwnoe of fraud) ffkvm the 
ianded EatitM Court (Ireland) la nnimpaarhabto and 
Imrooable, and tha eourt has no jarladiotioa by amend* 

" h maj ariia 
haviDg tha 



ment or eaneellatlon to reetlfy any arror which may arlM 
from tha acta of the Jndte or tha party havug tb 
carriage of the proeeedlBge. 
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This was ao nppeal taken by Francis Wren 
from two orders of Judge Dobbs^ dated the 23rd 
of November, 1866, and 30th of January, 1867, 
reepectiTel J. The petition of appeal stated that 
on the 6th of July, 1866, a certain estate, eon- 
sistlng of houses in Wezford-street, in the eity 
of Dublin^ was set np for sale in the Landed 
EutAtes Court, Ireland, la two lots. 

The following is a copy of the advertisement : 

*' Rental and particulars of houses and pre- 
mises situate in Wezford-street, formerly Kevin's- 
port, and Protestant-row. 

"Nos. 8, 9, 10, and 11, in Wexford-street, 
and No. 1, Protestant-row, held under three 
Kcvcral leases from the corporation of Dabtin, 
dated respectively the 30th of April, 1806, for 
the term of niuety-nine years from the date of 
said leased." 

To be told by auction in two lott, as in annexed 
rental, at the Landed Eitatu Courts Dublin, on 
Thursday, 5th July, 1866." 
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•* IIoTa.— This lot is held under lease 30th 
April, 1808, from the Lord Mayor .... of the 
City of Dublin to W. Bond .... for 99 years. 



from 26th March then last, at the yearly rent of 

i&27 15s The premises are described as 

that lot .... • containing in front 20 feet 8 
inches, and in the rear to Mrs. Gartside's hold- 
ing, 16 feet 9 inches, in depth on the south side, 
adjoining Protestant Row, 76 feet 10 inches ; and 
on the north adjoiaing another buiSdiog of W. 
Bond, 78 fuet" 
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<*NoTi.— This lot is held under two leases, 
dated respectively 30th April, 1808, from the 
Lord Mayor .... to W. Bond, .... for 99 
years from 26th March then last .... The 
premises demised by the first lease are described 
as * That lot or parcel of ground on the east side 
of Kevin's Port, containing in front to Kevin's 
Port 20 feet 8 tnehes; in the rear to Mrs. Gart- 
side's holding, 16 feet 9 inches ; in depth from 
front to rear on tho north adjoining John Rogers* 
holding, 82 feet; and on the south adjoioiog 
another holding of William Bond's, 80 feet* 
The promises, domised by the other lease, are 
deseribed as * That lot or parcel of ground on the 
east side of Kevin's Port, containing in front to 
KsTtn's Port 20 feet 8 inches ; in the rear to 
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Mrs. Oartside's faoIdiDg, 16 feet 9 incbes ; in 
depth from f^ont to rear on the south adjoining 
ftDotlier boldtng of W. Bond's, 78 feet ; and on 
the north side, 80 feet/ ** 

Thi«> description was followed by a pUui of the 
premiBes in conformity therewith. 

Lot No. 1 was parchased by PhHtp Bedmnnd, 
the tenant thereof, and lot No. 2 by the appel- 
lant, who paid the earn of £290 therefor, and 
recei?ed a conveyance executed under the hand 
and seal of Judge Dobbs, in which conveyance 
the metes and bounds were those above given. 
The appellant now submitted that the interest of 
the owners m the entirety of the premises ex- 
pressed therein to be held under the two several 
leases from the Corporation of Dublin to William 
Bond in the said year 1808, which were stated 
by the rental to constitute lot No. 2. were con- 
veyed absolutely to him, subject to the payment 
of the two several rents, and to the performance 
of the oonditioB, covenants, and agreements on 
the lessees' part in the said leases contained, and 
also subject to the tenancies and sub-lease therein 
mentioned, and to no other right, title, charge, 
or isoumbranoe whatever. This conveyance was 
daly regtstered in the proper ofi5ce for register- 
ing deeds in Dublin on the 9th of August, 1866. 

The petition of appeal then stated that the 
petitioner was not personally acquainted with 
those premises, except that he had been in one 
of fhe shops fronting Wexford-street shortly 
previous to the sale, and that he was induced to 
become the purchaser of lot 2 entirely from the 
deecription thereof given in said rental, and that 
he was led to believe, and did believe, that he 
had purchased the entire of the premises com- 
prised in said lot No. 2, as set forth on the said 
rental. However, the appellant, in the month 
of November, 1866, discovered that a portion of 
the premises which he had so purchased, being 
the rear portion of the premises contained in and 
demised by the said two several indentures of 
^ease, was in the occupation of Philip Redmund, 
who refused to give poatession thereof, on an 
allegation that such portion was really included 
in lot No. 1 in said rental (which had been pur- 
chased by Redmund), and that it had been in 
error conveyed to petitioner, who, so Redmund 
alleged, never intended to purchase, and in fact 
had not purchased the same. 

Redmund afterwards moved in the Landed 
Estates Court that the conveyance should be 
rectified, and that appellant should re-convey to 
Redmund the disputed portion of the premises ; 
and by an order of the said Court made by Judge 
Dobbs on the 28rd November j 1866, the appeU 
lant was directed within one week after the 
service thereof to re-convey to the puroh-iser of 
lot No. 1 the said portion of the premises so oon- 
veyed to him as aforesaid, and in the event of 
his declining to execute stioh ooaveyanoe, then 
it was ordered that the said eonveyanoe to the 
appellant should be recalled and cancelled, and 
that the same should be brought into the said 
Courts and lodged with the examiner of the 
Judge for sueh purpose. 

It was not alleged that there had been any 
fraud in relatipn to the purchase, or any error 
or mistake on the face of the conveyance ; on the 
contrary, all parties to the said motion admitted 
that the premises conveyed to the petitioner were 



the premlpeM which were demised by the said two 
iiideoturt* 8 of lease, and none others. 

To the nbote petiti'»n of flppenl David McCirj.)^, 
at whose petition the several premises in the 
Landed Estates Conrt were sold, answered thnt 
the premises of which said Frnnois Wren b«»cnnhe 
the purchoser were stated in the rental to con«i.-;t 
of two denominations, vix., No. 8, \Vexfor«l- 
street, and Nos. 9 and 10 in the same street, all 
of which were in the possession of a Mrn. M'Gee 
as tenant to the owner under a lease for 66 ^ears* 
at a rent of £60, and that fhe net annual rental 
of No. 2 was stated in said rental to be £86 : 
that in the oonveyance of the said lot No. 2 the 
measurements in the said leases of 1 ^08 were 
inserted by mistake; that aueh measurements 
included a plot of ground or yard at the rear of 
said two denominations, but that said plot was 
not intended to be sold, and was in fact not sold 
to said Francis Wren as porchaser of said lot 
No. 2 ; that the premises sold to Francis Wren 
consisted of Nos. 8, 9 and 10, Wexford-street, and 
nothing more; and that said yard never formed 
part of said premises, but has always formed 
part of the premises No. I, Proteetant-row, and 
were included and demised by a certain lease of 
the 6th of July, 1818, whloh lease is mentioned 
only in the column of observations in lot No. 1, 
and is stated in column No. 2 of said lot No. 1 
to be in the tenancy ot Philip Redmund there- 
under: that Francis Wren shortly after he 
obtained his conveyance d&imcd said yard or 
plot of ground, when Philip Redmund, who had 
purchased lot No. 1, claimed compensation, alleg- 
ing that said yard was comprised in said lot No. 
1, and sold to him : that on the hearing of Uie 
application to the Landed Estates Court a verified 
map of said premises iras used ; that Francis 
Wren did not then venture to swear that he had 
purchased said yard, or that he even believed ho 
had done so ; and that the said yard and the rest 
of lot No. 1 had been occupied together as one 
house since 1848; and .finally, that Philip Red- 
mund was not only tenant of lot No. 1 aforesaid, 
but was also tenant of this portion of lot No. 2, 
under a lease of 1819, for a long term of years, 
and yet it was now sought to have the whole of 
lot 2 conveyed discharged of this lease to said 
Francis Wren, the appellant, when the lease of 
said yard was actually in being. 

The conveyance which Judge Dobbs had made 
in manner above-mentioned granted '* unto the 
said Franois Wren the said respective lots of 
ground and premises expressed to be demised by 
said two several indentures of lease situate res- 
pectively in the parish of St. Peter, and city of 
Dublin, with the appurtenances," subject to the 
tenancies therein mentioned. 

PUkingUm, Q.C., and Tottenham, were heard 
ih support of the appeal. — After the conveyance 
the Judge had no power either to recall or to 
cancel it; neither had he power to order the 
purchaser to convey the yard at the rear of his 
premises to any other party. The 61st section 
of 21 dr 22 Vic. cap. 78, makes the conveyance 
executed by the Judge of the Landed Estates 
Court conclusive against all persons whatsoever. 
Thereby the then purofaaser's title was after the 
execution and delivery of the conveyance inde- 
fearible, and the lands so conveyed were dis- 
charged of all tenancies and encumbrances, save 
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thoee wbioh appeared on the face of the cooTey- 
ance. Tbe 85th seotioo of the Act makes the 
coDvejaDce for all purposes conolasive eTidenoe 
that e?erj act which ought to ha?e been done 
previoiiB to the ezectttton of the eonveyaDce has 
been done Errington ▼. Rork$^ 7 U. L. C 630; 
Power^s tstate, 10 H. L. C 645; DubUn and 
Kingstown Railway Company ▼. Bradford, 7 Ir. 
C L. 57 ; Roe y. LidweU, 9 Ir. C. L. 184; Pur- 
eelVt eetnte, 8 Ir. Jar. O. 8. 102 n. ; Bodkin*^ 
eHait^ 8 Ir. Jar. O. S« 101. A court of equity* 
had this Bale taken plaee therein, oould not re^ 
form the conveyance, had it been made by Ten* 
dor to pore baser : Bennett t. Bamtll, 2 8ch, & 
Lef. i&6l>. 

Flanagan, Q.O.^ and Henry Loughnan, for the 
respondent MoBimie, in support of the order of 
judge Dubbs Wren never purchased, nor meant 
to purchase, this yard in question. He pur^ 
chased the premises Nos. 8, 9, and 10. Wexferd- 
street. prodaciog £86 17s. 2d., and no more. 
This yard did not contribnte to pay that rent, 
iuasmoch as it was attached to lot No. 1. The 
Landed Estates Court is a coart of equity, it is 
oonstitated, as saoh by the 87th section of 21 ft 
22 Viot. c. 72 : '^The said Landed Estates Ooart, 
Ireland, shall be a Court of Record, and shall 
have all the powers, authority, and jurisdiction 
of a court of equity in Ireland " The Court 
then had the same power to deal with its own 
conveyances as a court of equity woald have for 
rescinding or rarying any ountraot for sale in 
the matters incident to or consequent on a sale 
under the Act. Francis Wren did not pledge his 
oath that he believed he purchased this yard : 
Collie' t eeiate, 14 Ir. Ch. 611. The principle 
which guides the local equity court in such eases 
is that if by any fraud, negligence, or other mis- 
conduct of the party hating the carriage of the 
sale, he procures the Court to sell and convey to 
him property which ought not to have been sold 
or conveyed, the Court has jurisdiction to compel 
him to reconvey : Langley^e estates (not report* 
ed). mentioned in argument in Collis^e estate^ 14 
Ir. Cb 514. In Re Vesey^s Estate, 1 Ir. Jar. N. 
S. 66, Baron Richards, then Chief Commissioner, 
says, ** that the Court had ftill jurisdiction to 
amend the conveyance in any matter arising from 
mistake " The late Master of the Rolls (Smith) 
in Locke v. Ash, 4 Ir. Jur. 180, where lands, as 
in the case under consideration, were sold, dis- 
charged of a subsisting lease, thus expressed 
himself in giving judgment on a motion to have 
the receiver discharged from over the lands so 
sold ; ** Were I the commissioner who sold this 
property, 1 have little hesitation in saying that 
I would, under the oiroamstances, order the oca* 
veyance to be re-lodged, for the purpose of 
having the lease, which was lodged in court for 
the pnrposes of the sale, set out in the schedule 
to the conveyance." In answer to the argument 
on the 85th section, that it oasts the jurisdiction 
of the Landed Estates Court as well as the Court 
of Chancery, and precludes the possibility of 
taking objection to anytliing behind the convey- 
ance, we say that the conveyance is conclusive 
only so long as it stands. [Tai Lord Justicb 
or AppsAL.-^Tkat is to say, the conveyance may 
be impeached by the allegation of those things, 
of the non-existence of which the conveyance itself 
is made oonolosive.] Be Qiraud^ 82 Beav. 885. 



Henry Fitzgthbon appeared for Mr. Redmond^ 
also in support of the order of the Court below. 

BaswsTSR, C.-r-Tbis is an appeal from Judge 
Dobbs. The order of that learned judge direcu 
that Mr. Wren should reoonvey a certain yard 
or portion of the premises conveyed to him, or, 
that in catie Wren should decline to do so, then 
the conveyance should be recalled and cancelled. 
I pass over all technicalities in this case and go 
directly to the point, which is of the utmost im- 
portance. The premises here were divided into 
two lots. Lot No. I was conveyed to one party, 
and lot No. 2 to another. Each of the purchasers 
of these lot.s purchased -by exact measurements 
the lots which were set up to be sold ; after the 
conveyance of lot 2 has been made, the purchaser 
of lot 1 says that he will not give the porohaser 
of lot 2 what he purchased, namely, the yard, 
which was at the rear of his house, and which 
he holds in his possession. A motion was acoord- 
ingly made to Judge Dobos^ and he made this 
order now appealed from* I am bound to saj 
that that learned judge has exceeded bis power 
in ordering Mr. Wren to bring back this con- 
veyance for the purpose of rectification ; suoh 
an order is dearly opposed to law as W^ll as to 
natural justice. He it was that was the seller 
of these premises, and he had taken Mr. Wren's 
money, and Mr. Wren had purchased on the faith 
of the statements in the rental ; bat the judge 
finding that be himself had made a mistake or- 
dered the purchaser to bring in the conveyance 
for the purpose of having that mistake rectified. 
The judge had no such power. Once the con- 
veyance left his hands he had no more to do 
with it than any person ontside the Court, he 
then was powerless to nndo what he had done. 
The judge of the Landed Estates Coart is the 
creature of the statute, and was in nowise em- 
powered to defeat its purposes. The law is 
explicit that the party who has become the pur- 
chaser in the Landed Estates Court, and has 
had a conveyance executed to him by that Court, 
has such a title as he can enforce in the ordinary 
courts of justice. In a word, the act of the 
judge in executing the conveyaaoe is irrevocable. 
The policy of the Legislature was to make con- 
veyances of the Landed Estates Court. indefoM- 
ible ; to this end did they pass the Landed Esutea 
Court Act ; they thereby gave specific powers to 
the Court ; large powers, bat which must not be 
exceeded. Have these powers enabled the judge 
of the Landed Estates Goart« having executed a 
conveyance and perfected the title in the pur* 
chaser, to take that title from him of his own 
will and pleasure ? The 87th section of the Aot 
has been relied upon in support of the order of. 
the Landed Estates Court, and it was arged thiat 
that Court was a Court of reoord, and that it was 
to have ad the powers, authority, and jansdicioo 
of a Court of Equity, and therefore it possessed 
within itself all the incidents of a court of reoord. 
I cannot, however, find that a court of equity ever 
claimed the power of doing what has been done 
in this cast). A court of equity is of a natura 
^ entirely different from the Lauded Estatee Court, 
which has no powers at all except those defined 
by the statute ; a ooart of equity does not itself 
convey an estate to a purchaser, it merely directs 
the parties to do so. and it regulates their Tights. 
The case we are now dealing with is one of>mere 
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misUke, nnd that ou the pftrt of the vendor of 
the property. I nm not awHre that even a Court 
of equity could re'orin a deed where only one of 
two parties bad committed a misuke, for unless 
the mistake be mutual a Court of equity will not 
reform a misttike. It whs the ancient , law of 
this conntry that deeds solemnly entered into 
were not to be treated as waste paper ; we nnst 
DOW take that to be law, banded down as it is to 
us from remote antiquity. Here it was not one 
party who oonyeyed to the other, it was the 
judge who conveyed, and then he turns round 
and says, **0h! I have made a mistake; the- 
solemn deed I hoTS executed is worth nothing ; 
bring !t hack, and if yon don't I'll put you in 
gaol." Great as the powers are which the 
Landed Estates Court has, no Act of Parliament 
ever gave them such wide prerogatives as these. 
The Legislature in passing this, the Landed Es- 
tates Court Act have defined all the preliminary 
steps to be tdken where a sale is had in that 
Conrt, I need not occupy the public time in 
going through them further than eo much of the 
6lBt section as applies to leases; that section 
declares that ** every such conveyance or assign- 
ment executed by the said judge upon the sale 
of a lease or rentcharg^, or an annuity charged 
on land, or any partial or lesser estate than an 
estate in fee simple, shall be effectual to pass 
the estate created or agreed 'to be created by 
such lease then remaining unexpired, or by the 
instrument cresting such lesser or partial es- 
tate." Now clearly this leasehold interest was 
conveyed, and the 85th section declares that 
conveyances, assignments, and orders for parti- 
tion, exchange or division and allotment made 
by the Landed Entates Court, shall be conclusive. 
That section ix analogous to the 49th Keotion of 
the Incumbered Court Act, 12 & 18 Vict. c. 77, 
and the deciition nf the House of Lords in Btring- 
ton V. Rorke^ 7 H. L. C. 680, puts the question 
beyond all doubt. The case of In re Langley^ 
cited, or rather reported, in the statement in 
CcUis'9 J3*(*He. 14 Ir. Cb. 512, has been relied on 
in rapport of Judge Dobb*8 order. Th« case of 
In re Lnngley was decided in the Incumbered Es- 
tates CotH-t, and was about being anpcAled from, 
but the oa»e being compromised tbe appeal f^U 
to the ground, and is a case of no great weight 
and authority, and I am very much di(<posed to 
think was much weaker than Judge Hargreave 
WAS willing to allow ; and 1 am not disposed to 
go against the plain words of an Act of Parlia- 
itienton the extra-jodicial opinion of any judge. 
No jadge tbst I am aware of ever made such an 
order under the authority of either the Inoum- 
cumbered Estates Conft Act or Landed Estates 
Court Act as the order we have now under our 
ooQsideraiion. Judge Hargreave has merely told 
us extra-judicial ly what the Court would do, so 
that this case is now one of first impression, and 
we are not haropei ed by any authorities what- 
ever. Need I call attention to Power^s Estate, 
10 H. L. C. 646, a case of the very highest 
authority, an appeal from tbe Court of Appeal 
in Chancery in Ireland ? It was there held that 
a conveyance made under tbe 21 and 22 Vict. c. 
72 (''Sale and transfer of lands, Ireland) is by 
section 85 for all purposes ** conclusive evidence" 
that all previous proceadings leading to such 
conveyance bad been regularly taken. There 



can be no doubt that that case and Errington t. 
R&rke are conclusive on the case under con- 
sideration. 

Mr. Flanagan brought forward another case, 
and I confess I do not look on that as any ou> 
thority whatever, the case of Re Oirattd, 82 
Beav. 885, thus: — ''By an order made under 
the Trustee Act real estste was inadvertently 
vested in an alien. The Court declined to vary 
the order by inserting the name of a natural 
bom sobject'withoot tbe consent of the Crown, 
but the order was made on a rehearing.'* What 
has that case to do with the present? The 
Trustee Act does not confer any indefeasible 
title, and there was nothing I can see from pre- 
venting the Master of the Rolls from varying 
his order at all. I ask bow is that case any 
authority on the construction of the Landed 
Estates Court Act ? 

It is expected that all parties in tbe Landed 
Estates coming before the Judge should take 
care that all matters of detail are brought accu- 
rately before him. It is utterly impoHRible for 
ao7 judge or any oourt to see that every minute 
detail of all proceedings brought before him is 
in accordance with the truth. It is sufficient 
that parties coming before a judge have that 
regard for their own interest which would induce 
them to see that matters of. detail are correct. 
The judge of the Landed Estates Court has a 
right to expect that no rental should be prepared, 
or convey ance presented to him for execution, 
which is not in accordance with the fact; and it 
would be expecting a judge to perform a duty 
beyond all human power to accomplish, to expect 
him to be responsible for an error such as has 
unfortunately raised the difficulty in thin case. 
The judge or his immediate officer would require 
omi)i!<cience to do that which the parties ought 
to do for themselves. Therefore, with reftfrence 
to the judge having executed the deed of con- 
veyance, no person could- wonder at it ; on the 
contrary, it would be matter of wonder if he 
had not executed it in the shape in which it was 
presented to him, and, particularly, he being in 
profound ignorance of the matters brought before 
tbe Court on this appeal. Somebody, of course, 
must suffer for the mist^ikc ; but all the Court 
has now to say is, that the judge has exceeded 
the bounds which the law had set to his power, 
and, therefore, the order made by him must be 
reversed. 

Cdhistian, L. J. — I concur with the Lord 
Chancel ior in the judgment his Lordship has 
just pronounced. This 13 a case of no ordinary 
importance, — nothing would be more calculated 
to shake the faith of the public in the parliamen- 
tary titles conferred by the Landed Estates Court 
than the course taken here by tbe Judge of that 
court. At present the public are attracted to 
that oourt by the prospect held out of an inde- 
feasible title being conferred by it It is believ- 
ed that once the deed of conveyance has been 
executed a veil is drawn over the past, over all 
antecedent transaotions, and that an impregna- 
ble bulwark is raised against the re-opening of 
any matter lying behind that deed. What is to 
become of that confidence, if months, and it 
might be years, after a conveyance has been 
executed, the purchaser is to be called upon to 
submit to tbe alternative of a re-conveyance or 
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u ciiiii^eUitiou, not on the ground of frnud or 
miMike oil his part, bat on the ground of mio* 
take by the court, or the partj having the car- 
riage of the proceedings 1 That is the point 
before the Court. This oooTejance contains no 
mistake so far as Mr. Wren is concerned, as to 
what he intended to purchase. I have no doubt 
he intended exactly to porobftBe what was eon- 
yeyed, the very measurement in the leases made 
by the Corporation in 1808. I shall consider the 
question before the Court on the broad ground — 
Whether any such* jurisdiction fts has been as- 
sumed by Judge Dobba can be claimed for the 
Lauded Estates Court ? What is the effect of the 
conveyance? According to the 61st section pf 
the Landed Estates Court Act, the effect of the 
conveyance is to draw everything out of the 
owner, and out of every person in the oomorani- 
ty in whom any particle of interest existed, and 
to vest it in the purchaser, subject to nothing 
but what it is stated on the fnce of the convey- 
ance it is to be subject to. Again, the 8(3 th sec- 
tion provides that the conveyance shall be com- 
plete evidence of title, and represent on the face 
of it the precise limits of that Parliameotary 
title which the Court professes to convey. Ouoe 
that conveyance is executed it becomes irrevoca- 
ble. The 86th section is a final bar to any inter- 
ference by the Court of Chancery, because it 
makes the conveyance oonulusive as to everything 
behind it; it is equally a bar to any further 
proceedings by the Landed Estates Cnurt in res- 
pect of it. In fict, all jurisdiction with respect 
to the conveyance after it« execution is ousted, 
and no mistake, miscarriage, or neglect lying 
behind it can be remedied by subsequent pro- 
ceedings. It is itself conclusive evidence that 
there was a thorough investigation of the owner's 
title before it was exeooted, and that everything 
necessary to extinguish every right in bar of it 
has been properly done. The present is the case 
of one of the public, who, attracted by the 
advertisement of the Court that a certain proper- 
ty was for sale, walked into the aucrtion room, 
paid his money for it, and left with the convey- 
ance in his pocket The judge of the Landed 
Estates Court was entirely functus officio as re- 
garded that purchaser, and he was as utterly 
powerless to call upon him to give up the deed 
foi' cancellation or amendment as he was to de- 
mand from the Duke of Leinster the title-deeds 
of his estates. I have very great pleasure in 
concurring with the Lord Chancellor in the judg- 
ment which be has pronounced, and I feel 
assured that in reversing the order of Judge 
Dobbs this Court is conferring a boon upon the 
Landed Estates Court, by removing from its 
records an order fraught with future mischief 
and insufficiency in its working. The appeal 
must bo allowed with costs. 

Appeal alloteed with cottt. 



LOWER CANADA REPORTS. 

Tax NoRTBKRN Railway Coxpavt or Casada. 
y. Patton kt al. 

Sdd, that th« pendeney of an appeal to the Priry Cnnn- 

cii, from a judgment rendered in Upper Canada wbea 

security has been given for the costs only, is no defeaiu: 

to a suit brought upon such judgment in Lower Canada. 

[L. C. Rep., February 5th, IStiT.] 

This action was brought upon a jadgment re- 
coyered by the plaintiffs agaioet the defaodants 
in the Court of Common Pleas of Upper Canada. 
The defendants pleaded, by dilatory exeeptioo, 
that the judgment having been confirmed by the 
Court of Error and Appeal, they had appealed 
to Her Majesty in Privy Council, and that, when 
this suit was brought, the appeal waa undeter- 
mined. 

It was admitted by the parties that, although 
the defendants had appealed from the judgment 
declared upon, and although they had given se* 
curity for the prosecution of the appeal before 
the Privy Counoil, and the payment of the eofrts 
and charges, yet that they had not given seoon> 
ty for the debt and interest for which the judg- 
ment was rendered, and that, according to th« 
laws of Upper Canada, the appeah under »uch 
circumstances, had not the effect- of staying exe- 
cution in the oausp. 

Mbbbditb, C. J. — The parties in this case hive 
been heard upon the raeritd of the dilatory ex- 
ception. It appears that the plaintifTa have re- 
covered judgment against the defendnnts, in Up- 
per Canada ; that they have appelaed to Her 
Mi\je8t7, in her Privy Council ; that the appeal 
is still undetermined ; that the defendants hare 
given security for the prosecution of the appeal 
and for the payment of the costs and charges, 
but not for the capital of the judgment ; and that, 
by the laws of Upper Canada, the security thus 
given by the defendants has not ' the effect of 
staying execution in the cause. The question to 
which these facts give rise is this; Can the plain- 
tiffs, upon the Upper Canada jadgment, now in 
appeal before the Privy Oouocil, recover judg- 
ment in Lower Canada, against the defendants ? 

On the part of the plaintiffs, it waa contended 
that a judgment must be considered good until 
reversed, and that they should. not, as to their 
rights under their judgment, be more restricted 
here than in Upper Canada, and that, in Upper 
Canada an appeal, with security such as thitt 
given in the present instance, is not sufficient to 
stay the execution, and therefore, that ^ch ap- 
peal ought not to prevent the plaintiffii from re- 
oovering a judgment bereT On the part of tho 
^ defendants, it was contended that, as a general 
rul« an appeal, when allowed, auspends the judg« 
m«nt appealed from, and that it would be hardly 
reasonable to ask a Court to give effect to a for- 
eign judgment without any examination of the 
justice of the judgment sought to be enforc(^d, if 
the <)uestion as to the justice and legality of such 
judgment was still being considered in the Courts 
of the country where it waa rendered 

I must say that, at the time of the argoment, 
I was inclined to think that the appeal had the 
effect of eutpcttding the judgment, and that the 
Upper Canadian stature should be regarded 'a§ 
conferring upon the pluiutiffs an exceptionul ri^ht, 
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'wbieb ought not to be extended so as to enable 
the pUintiffi) to enforce tbeir claim by aa action 
here. I find however, that it is settled by Eng- 
lish decisions, " that where an action is brought 
on a *' judgment obtained in a foreign Court, the 
pendency of an appeal in the foreign court against 
that judgment is no bar to the aoiion.'' In the 
case of Scott ▼. PUkington^ 2 Best & Smith, p. 
88, Cockbnrn, C. J., certainly one of the ablest 
men and most distinguished judges of our day, 
commenced his judgment in the following words : 
** The plaintifiF sues upea a Judgment obtained by 
him against the defendant, in the Supreme Court 
of the county and city of New York. The de- 
fendant in his plea sets ont the record of the 
jadgmect at length, and concludes with an ater- 
me&t that the jodgment is erroneous, according 
to the law of New York, and is liable to be re- 
Tersed, and that the defendant is prosecuting 
proceedings in appeal, which are now pending ;" 
and the learned Chief Justice added ; *<asfar as 
regards this part of the plea we expressed our 
opinion in the course of the argument, that though 
the pendency of the sppeal in the foreign Court 
might afford ground for the equitable interposi- 
tion of this court to prevent the possible abuse 
of its process, and on proper terms to stay ex- 
ecution in the action, it could not be a bar to the 
action. '* 

This was all that was said on the subject by 
Chief Justice Cockburn ; but his view appears to 
haye been concurred in, without any difficulty, 
by the other judges present, namely. Judges 
Croropton and Blackburn, and no opposing au- 
tl^ority was cited by the counsel for the defen- 
dant in that case. 

In the case of AUvon y, Fumival^ C. M. <& 
R. 277, which wss cited by the counsel for 
the plaintiff in Scott ▼. Pilkijigton^ a judg- 
ment WAS recovered in England upon a judg- 
ment or award rendered in France. The defen- 
dant having been charged in execution upon 
the English judgment, moved upon affidavit 
stating that an appeal was pending in France 
from the judgment or award upon which the plain- 
tiff had proceeded and recovered in Elngland, aod 
that the fact of such appeal existing had not been 
brought before the court in the proceedings that 
bad already taken place. Baron Parke, it is true, 
observed that the appeal ought to have been in- 
sisted upon by the defendant at the trial. But 
the court held, '* that, at that stage of the pro- 
ceedings in the French court there was no ground 
for the relief prajed ; but that if the Court of 
Cassation reversed the judgment, the application 
might be renewed." 

I observe that in neither of the English cases 
to which 1 have adverted was the point raised by 
a plea in the nature of a dilatory exception ; the 
judgments, however, do not appear to have turn- 
ed upon that point, but to have been decided, 
according to the observation of Chief Justice 
Cockburn, in the course of the argument in 
Scoti V. Pilkitiffton, on the ground, that «* an ap- 
peal being pending, oaonot be subject of a plea/' 

It seems to me that, upon a question, such as 
that now under consideration, which is to be de- 
termined by the principles of international law, 
and according to the comity of nations, I ought 
to be guided by Eoglish decisinos : and accord- 
ingly I hold that the appeal pleaded by the de- 



fendants cannot prevent the plaintiffs from re- 
covering a judgment ; and I therefore overrule 
the dilatory exception. 
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(Omtinwd from pogt 278.) 

Masbtace. 

Property was bequeathed to the children of 
A., provided he should marry an English lady. 
A., in 1859, married a woman named Hannah 
Tnhl Tuhi, the offspring of an alleged marriage 
between B. and a native woman of New Zea- 
land, named Tuhi Tahi. The only evidence of 
this marriage was that of B., who said that he 
was a British subject, born abroad, of British 
parents ; that he came to Kew Zealand in 1828, 
and had lived there ever since; that, in 1829, 
he married Tuhi Tuhi, and that such marriage 
was solemnized according to the laws and cus- 
toms then in force in New Zealand ; that New 
Zealand was not then a British colony, and 
there was not then a Christian minister, nctr 
any register of marriages, in the island ; and 
that Tuhi Tuhi had always lived and still lived 
with him as his wife. B. did not state his 
parents' name. He said that Hannah, before 
her marriage, was called Tuhi Tuhi, and not 
by her father's name, in conformity with the 
customs of the natives of New Zealand, but 
there was no evidence what the laws and cus- 
toms of such natives were. Hdd, that there 
was insufficient evidence that A. was a British 
subject, and that he had married Tuhi Tuhi. — 
Arrmtage v. Armitage, Law Rep. 8 Eq. 843. 

MARfiiKD WoMAW. — See Husband and Wifrx. 

Master and Servant. — >9c« Apprentice ; Princi- 
pal and Agent, 1. 

Misrepresent ATioN.-/S<seVENDOR and Purchaser, 2. 

Mistake. — See Election, 1; Vendor and Ptm- 

CBASER, 8. 
MORTOAOE. 

1. A., bona jfide, purchased an estate under a 
power of sale in a mortgage ; the exercise of 
power afterwards was declared to have been 
invalid, ffeldf that A. was not liable, as is a 
mortgagee in possession, to account for all 
rents which he might have received but for his 
wilful default. — Parkinsan v. ffanburyt Law 
Repf. 2 H. L. 1. 

2. A creditor agreed to remit part of the 
debt, on the debtor's giving him a mortgage 
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for the balance. A mortgage was given, with 
a proviso, that, if tho mortgage debt were not 
piiid within two years, the whole of the origi- 
nal debt should be recovered. The debt was 
not paid within the two years. Held (^per Lord 
Chelmsford, L. C), that the proviso was not 
part of the original agreement, and was a 
penalty against which equity would relieve 
(Turner, L. J., dissetiHerUe). — Thompion v. 
Hudson, Law Rep. 2 Ch. 265. 

8, Property was. conveyed by M, to trustees 
to raise j£75,000, and pay off prior mortgages, 
whose debts, including arrears of interest, 
amounted to ^that sum. The trustees did not 
raise the £76,000, but allowed A. to pay the 
prior mortgages, and take transfers of them ; 
and then, in consideration of such payments, 
made a deed, to which M. was a party, pur- 
porting to assign to A. the £75,000 raisable, 
and to mortgage the property to A. for £75,000. 
//eW, that, as against incumbrancers prior to 
this last deed, A. could not charge interest on 
£75,00<», but could only stand as mortgagee for 
the principal and interest due on the trans- 
ferred mortgages. — 76. 

See Fixtures, 1 ; Railway, 3 ; Sale, 2 
Ship, 1-3. 

Necessaries. — 8ee Ship, 1, 2. 

New Trial. 

1. On an application to the Court of Appeal 
in Chancery for a new trial to reverse the find- 
ings of a yice<;haDoellor on an issue raising 
mixed questions of law and fact, if the decision 
of one of the questions of law suffices to dis- 
pose of the case, the Court of Appeal may give 
final judgment, without ordering a new trial— 
Simpson v. BoUiday, Law Rep. 1 H. L. 315. 

2. A new trial of issues, tried by a vice-chan- 
cellor without a jury, claimed on account of 
improper rejection of evidence, will not be 
gfranted, unless the evidence has beenr formally 
tendered to the judge. — Penn v. Bibhy, Law 
Rep. 2 Ch. 127. 

3. After a trial by a vice-chancellor, a mo- 
tion for a new trial was refused by the vice- 
chancellor, and on appeal by the lord chancel- 
lor : the vice-chancellor refused to suspend the 
final order for an injunction, pending the appeal 
to the House of Lords. — lb., Law R. 8 £q. 308. 

Nuisance. 

1. It is no answer to a plaintiff complaining 
of a private nuisance, to say that others are 
committing the same sort of nuisance, if a dift- 
tinct injury is clearly traced to the defendant. 
— CrossUy A Sons v. Lxghtouier, Law Rep. 8 
Eq. 279. 



2. The issuing of smolce and effluvia from a 
factory chimney, and the malting of noise in 
the factory, were restrained, though the factory 
was in a manufacturing town; such smolce, 
effluvia and noise being a material addition to 
previously existing nuisances. — Crump v. Lam- 
beH, Law Rep. 8 Eq. 409. 

8. On an information under a statute impos- 
ing a penalty on any one using a furnace so 
negligently as not to consume as far as possible 
its smoke, Aei(/, that '* as far as possible " meant 
as far as possible consistently with carrying on 
the trade in which the furnace was employed. 
— Cooper y. WooUey, Law Rep. 2 Ex. 88. 
See Railway, 1 ; Watebcoukbe, 2. 

Parol Evidence. — See Principal and Agent, 2. 

Parties. — See Covenant, 1; Specipto PEaroNM- 

ANCE, 2. 
Partnership. 

By the agreement between two partners, 
each was to have interest on his share of the 
capital, and the profits were then to be equally 
divided. A decree was made for a dissolution, 
and a sale of the property, but the business was 
carried on for some time, till the property was 
sold. Held, that, after the dissolution, interest 
was not payable under the agreement ; that, in 
dividing the proceeds of the sale, each should 
take what was found to be his share of capital 
at the dissolution, with the accumulations ou 
such part of the proceeds as had to be taken 
for this purpose, and that the remainder should 
be equally divided.— Wainay v. Wells, Law Rep. 
2 Ch. 260. 
See Fixtures, 1 ; Solicitor, 2. 

Patent. , 

1. The new application of any means or con- 
trivance may be patented, if it lies so much out 
of the track of the former use as not naturally 
to suggest itself, but to require some application 
of thought and study. — Penn v. Sibby, Law 
Rep. 2 Ch. 127. 

2. The complete specification of a patent 
must not claim anything different from what is 
included in the provisional specification, but 
need not extend to every thing so includdd; 
and a provisional specification, if allowed by 
the law officer of the Crown, caanot be im- 
peached as too general. — lb. 

8. The antecedent existence of an invention, 
which, if subsequent in date to a patent, would 
have been held a colorable imitation of it, does 
not necessarily invalidate the patent by antici- 
pation.— 2?aw V. E!ey, Law Rep. 8 Eq. 496. 

4. A patent for improvements in dyes thus 
described the process: "I mix aniline with 
arsenic acid, and allow the mixture to stand for 
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Bome time; or I accelerate the operation by 
heatlDg it to its boiling point, until it assames 
a rich, purple color." It appeared that heat 
was not necessary to produce the color, but 
evidence was given that a competent workman 
would apply heat Held, that the specification 
was bad, and the patent invalid. — Simpson v. 
HoUiday, Law Rep. 1 H. L. 815. 

6. A patent was taken out in France, in 1 858, 
by A., who, in 1861, obtained a patent for the 
same invention in England. The English pa- 
tent was assigned by A to C, who, in January, 
1866, obtained a decree declaring the patent 
valid, and restraining E. from infringing it 
In February, 1866, the French courts declared 
the patent void from February, 1864, on the 
ground of non-payment of the duties required 
by French law. On motion by C, in 1867, to 
commit E. for breach of the injunction, Juld, 
that, by 16 A 16 Vic. c. 83, § 25, the English 
patent was determined from February, 1866, 
but not from February, 1864; that, therefore, 
there was no error to be amended by bill of 
review in the decree of January, 1866, but that 
the injunction then granted expired with the 
patent, and there was no order of the court in 
existence, which E. could be said to have in- 
fringed. Hdd^ further, that C, the assignee, 
was bound by the decision of the French court 
—-JDaio V. EUy, Law Rep. 3 Eq. 496. 

6. When bills to restrain infringement have 
been filed against both the one who manufac- 
tures and the one who uses a patented article, 
and issues have been found for the plaintiff, he 
is entitled not only to ai) account against the 
manufacturer, but also to damages against the 
one using it — Penn v. Bibhg^ Law R. 3 Eq. 808. 
*J. In prolonging the term of a patent, it was 
made a condition that llccnses'should be granted 
by the patentee to the public to manufacture 
the patented article, on the same terms on 
which he had before granted the almost exclu- 
sive license to manufacture to an individual.-* 
Jn re MalleCe Patent, Law Rep. 1 P. C. 308. 

Patmext. — See Limitations, Statute of. 

PsNALTT.-^iSea Mortgage, 2. 

Peepetuitt. — See Will, 12. 

Pleading. — See Bills and Notes; Covenant, 4; 
Ship, 2. 

POWEE. 

A lessor had power by the lease to divert a 
road, if he made a certain other alteration. 
Semble, that he might divert the road, though 
he made the alteration for the purpose of enti- 
tling himself to divert the road. — BuU v. Impe- 
rial Oat Co., Law Rep. 2 Ch. 158. 



PRESCBIPTION. 

From 1808 to the present time, the fee paid on 
a marriage in a certain church was almost uni- 
formly 13». There was no evidence, before 
1 808. On a special case, in which the court 
were at liberty to draw inferences of fact: 
Held, that the amount of tlie fee, being so great 
that it could not have existed in the time of 
Richard I., was sufficient to rebut the presump- 
tion from modern enjosment, that the fee had 
an immemorial legal existence (Blnckburn, J., 
dis8enHente).''Bryantv. Foot, Law R. 2 Q.B. 161. 
PaisciPAL AND Agent. 

1 . The servant of a horse-dealer has implied 
authority to bind his principal by a warranty, 
though (unknown to the buyer) he has express 
orders not to warrant; and evidence of a gene- 
ral' practice among horse-dealers not to war- 
rant, when the horse has been certified by a 
veterinary surgeon to be sound, is not admissi- 
ble to rebut the inference of such authority. 
Semhle, that the servant of a private individual, 
employed on a single occasion to sell a horse, 
has not implied authority to warrant — Howard 
V. Sheward, Law Rep. 2 C. P. 448. 

2. An offer to sell goods was accepted by A., 
" on behalf of the G. company ; " the G. com- 
pany did not then exist Held, that A. was 
personally liable on his contract, as for goods 
sold and delivered ; that no subsequent ratifi- 
cation by the G. company could relieve hi)n 
from hia liability withont ihe vendor's assent ; 
and that parol evidence was inadmissible to 
show that personal liability was not intended. 
-^Kelner v. BaxUr, Law Rep. 2 C. P. 174. 

8. The agent for;a landowner contracted to 
execute drainage works as agent for a company, 
the landowner finding the money for the pur- 
pose, and being paid an agreed amount by the 
company. Hdd, that, notwithstanding the ap- 
parent terms of the contract, 1 might be shown 
that the agent was not the re. contractor, and 
was not entitled to any. profit on the contract 
— Waters v. JEarl of Sha/tetbury, Law Rep. 2 
Ch. 231. 

4. The defendant, in London, wrote to the 
pl^ntifia, oommiasion agents at the Mauritius, 
that they might ship him 500 tons of cane 
sogar, at a certain maximum price, " to cover 
cost, freight and insurance; 60 tons more or 
less of no moment, if it enable you to get a 
suitable vessel.*' So much sugar as 500 tons 
could not be purchased in one lot at the Mau- 
ritius; and It was the usual course of business 
there, in carrying oot an order for a large 
quantity of sugar, to buy it in smaller quanti- 
ties, from time to time, of different ersons. 
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The plaintiflfs had thus purchased for the defen- 
dant 400 tons, when prices rose, and, before 
the order could be completed, the defendant 
countermanded it Hdd, that the defen,daat 
must be taken to have giyon his order with, 
reference to the circumstances of the Mauritlng 
market, and that each lot, as |>ought^ was 
bought for the defendant, and he must pay for 
the 400 tons. — Ireland v. lAvingston, Law Rep. 
2 Q. B. 99. 

5. The defendant, at Liverpool, wrote to the 
plaintiff, at Pernambuco, "I hope you will 
have executed fully all the cotton ordered. If 
executed, please regard this as an order for 
100 bales more." The plaintiff, acting on this 
order, purchased and paid for 94 bales. No 
direct evidence was given of the state of the 
Pernambuoo market; but the circumstances of 
the case rendered it reasonable to infer that the 
plaintiff, in purchasing the 94 bales, had done 
all that was practicable. The defendant de- 
clined to pay, on the ground that his order had 
been inadequately performed. Held, that the 
order must be construed with reference to the 
state of the Pernambuco market, and that it 
had been substantially complied with. — John- 
ston V. Kershaw, Law Rep. 2 Ex. 82. 

6. A contract to buy shares in a company, 
entered into bnt not completed by transfer 
before the date of a petition to wind op the 
company, is not rendered void by 26 dk 26 Yic. 
c. 89, § 153. A broker who has bought shares 
for a customer under such circumstances, and 
who has, in accordance with the rules of the 
Stock Exchange, been compelled to pay their 
price to the vendor, can recover from his prin- 
cipal the money so paid. — Chtgaman t. Shejiiard, 
Law Rep. 2 C. P. 228. 

7. The plaintiffs contraoted to sell shares, 
which they had purchased from, and which were 
registered in the name of, C, to the defendants 
agent, who gave his name, as principal, for in- 
sertion in the transfer, and who also received 
transfers executed by C. to tbe defendant, and 
paid for them with money given them by the 
defendant. The defendant refused to execute 
the deeds and have them registered, on the 
ground that he told his agents he meant to ri»- 
seU without taking a transfer, and that they 
had given his name without authority. The 
company was afterwards wound up, and on biU 
for specific performance (filed before the wind- 
ing up), to which 0. was not a party: held, 
that the plaintiffs were entitled to a decree, 
and that the defendant should execnte trans- 
fers, and have his name registered.-— Patntf v. 
ffutehinton. Law Rep. 8 Eq. 257. 

See CoMPANT, 1 ; Ship, 4 ; Trdstxx. 



PnoBATR Peactior. 

If the court has no reasonable donbt that a 
will was duly executed, and was destroyed 
without the fault or negligence of those in- 

, trusted with its custody, and if the next of kin 
consent to the application, the court will admit 
a draft of the will to probate, without caUio^ 
on the executors to propound it — Ooode of 
Barber, Law Rep. 1 P. <fe D. 267. 

See Adiokistratiov; Foreign Court. 
Quo Warranto. 

A quo warranto will be granted, though the 
defendant has resigned the office, if the object 
of the relator is not only to cause the defen- 
dant to vacate the ofBco, but to substitute 
another candidate at once in the ofHcc ; as the 
relator is, in such case, entitled to have judg- 
ment of ouster or a disclaimer entered on the 
record.— 7%tf Queen r. BHzard, Law Rep. 2 
Q. B. 55. 

Railway. 

1. The owner of a house, none of whose 
lands have been taken for a railway, can reco- 
ver, against the company who constructed the 
rwlway, compensation, under 8 Vic. c ao, §§ 
6 <fe 16, for injury to the value of the bouse, 
from the noise, smoke and vibration, caused by 
another company's running trains, in the ordi- 
nary manner, on the railway (Channell, B., 
disiefUienie), — Brand v. Hammertnutk dc City 
Railway Co., Law Rep. 2 Q. B. 223. 

2. A railway company were let into posses- 
sion of land, by agreement with the owner, and 
made their railway over it, giving bond to pay 
the purchase money on a future day. Default 
was made in payment Held, that the company 
would not be enjoined from continuini^ in pog. 
session till ^hey paid the purchase money. — 
Pell V. Iforthampton ds Banbury JanciioH HaiU 
way Co,, Law Rep. 2 Ch. 100. 

8. A mortgage debentnre of a railway com- 
pany assigned "the undertaking of the com- 
pany, and all the tolls and sums of money 
arising upon or out of the said undertaking," 
as security for money lent. Held, that the 
" undertaldng'' was the going concern created 
by statute; that the "sums of money" are 
moneys eju$dem generis, as the tolls; and thai 
the debenture did not give the holder such a 
charge on the company's surplus lands as to 
entitle him to an order for a receiver of the 
sale moneys or interim rents. — Gardner v, Ian- 
don, Chatham A Dover Railway Co., Law Rep. 
2 Ch. 201. 

4. A railway compai^ may chaise the mo^ 
neys to arise from the sale of its surplus lands 
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with a debt due to the constructors of tlie 

works. — lb. 
6. The Court of Chancery will not appoint a 

mauager of a railway. — lb. 
Rkvooation of Wit£.~i6l^ Will 
Sale. 

1. It depends on the intention of the parties 
whether the property in goods, to which some- 
thing rernains to be done before delivery, 
passes to a buyer at the time of thp sale or on 
the completion of the goods. A., a brickmalcer, 
in embarrassed circumstances, sold to B., to 
whom he was largely indebted, a large quan- 
tity of bricks. B. sent an agent, with an order 
from A., for the delivery of the bricks, and A.'s 
foreman told him he was ready to commence 
delivering, if a man who was in possession, 
under a distress for rent, was paid out ; and he 
pointed out three lots, one of finished bricks, a 
second of bricks still burning, and a third of 
bricks moulded, but not burnt, as those from 
which he should make the delirery. A. having 
become bankrupt, the landlord sold some of the 
bricks, and B: sold the rest to C, who removed 
them. In trorer, by A.'s assignee against C, 
heldt that the condnct of A.'s foreman was a 
BUflSolont appropriation of the bricks, and that 
the property In the whole of them passed to r» 
at the time. — Yoiinff v. Matthews, Law Rep. 2 
C, P. 127. 

2. A broker employed by the plaintiff to buy 
shares, which the plaintiff paid for, procured 
the transfer to the plaintiff, and the plaintiflf's 
signature thereto, and received from him the 
certificates and transfer to be registered. Soon 
after, he fraudulently procured the plaintiflF to 
cancel his signature, and by the cancelled 
transfer and the certificates induced the vendor 
to make a fresh tr^oMfer to himself. He then 
had the shares registered in bis own name, and 
mortgaged them. Efld, that the first transfer 
was not destroyed by the cancellation, fraudu- 
lently procured, and the registration and mort- 
gage aliould be set Mide.-^Donaldaon v. Oillot, 
Law Rep 3 £q. 274. 

See Pkincipal and A«ext, I ; Ship, 8 : Vwf- 

DOR AND Pd&CHASBB. 

Sepabatx Rstatb. — See Husbaku and Wips, 1. 

SkRVANT.— /&tf ilAaiKB AlTD SSRVAKT. 
SeRVIOX of PROOBS0. 

The Court of Ohancery has,* under the gene- 
ral orders, jurisdiction to order service abroad 
in any suit. — Drumm^nd v. Drtnnmond, Law 
Rep. 2 Ch. 82. 
Set-oit. 

A landlord was liable to hia tenant for the 
coats of an injunction vrlt» which had been 



dismissed. He subsequently recovered judg- 
ment against the tenant, in an action for rent. 
Afterwards he became liable to the tenant for 
damages assessed in respect of the wrongful 
, injunction. Held, that he was entitled to set 
off his judgment debt against the damages, 
which were of less amount than the debt, but 
that he couW not set off the debt against the 
costs of the suit — llirockmorion v. Crowley 
Law Rep. 3 Eq. 196. 
Ship. 

1. A mortgagee in possession of a vessel is 
not liable for necessaries, unless the master, in 
ordering them, acted as his agent. — The Trout- 
badour. Law Rep. 1 Adm. <fc Ecc. 802. 

2. In a cause of necessaries, an allegation 
that a defendant was in possession of the vessel 
at the date of the supplies, and personally lia- 
ble for them, is not a good reply to an answer 
of the defendant claiming to be a mortgagee 
prior to the date of supply. — Jb. 

3. A shipbuilder in America built several 
shipB, mortgaged them there, and sent them to 
England for sale. The mortgages were duly 
registered in the United States ; but notice of 
the mortgage having, in one case, been indorsed 
on the certificate of registry, and having im- 
peded the sale, it was agreed that no such 
notice should be indorsed in future. Another 
ship was accordingly sent over and sold; the 
shipbuilder received tie purchase money, and 
failed. The mortgagee filed his bill against the 
purchaser. SetnUe, that a purchaser of a for- 
eign ship is bound to inquire as to the title ; 
but Md, that the mortgagee had so acted in 
this case as to suppress the mortgage, and to 
make the shipbuilders his agents for sale, and 
the bill could not be maintained. — Hooper v. 
Qvmm, Law Rep. 2 Ch. 282. 

4. A ship was chartered for a voyage from 
0., to load from the factors of the affreighter a 
foil cargo at 18». per ton; the captain to sign 
bills of lading at any rate of freight without 
prejudice to the charter; the ship to be ad- 
dressed to charterer's agents at 0., on usual 
terms. The ship was accordingly consigned to 
the charterer's agent at 0., and was put up by 
them as a general ship, without any intimation 
that she was undep charter. The plaintiff, 
not knowing that the shi^ was chartered, ship- 
ped some casks of wine, and received bills 
of lading in the common form, signed by the 
master. The wine was stowed by a stevedore 
appointed and paid by the charterer's agents, 
the money being ultimately repaid them by the 
master. The wine having leaked from impro- 
per stowage, held, that as the charter did not 
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amount to a deraiBO of the ship, and the ownere 
remaioed in possession by their serranto, the 
master and crew, the shippers could look to the 
owners as responsible for safe carriage.--* iSan- 
deman v. ScurVj Law Rep. 2 Q. B. 86. 

6. A sailing ship of 2,000 tons, with an aux- 
iliary steam screw of 180 horse-power, and car- 
rying 660 tons of coal, sailed from Australia 
for England, and soon after so damaged her 
masts by collision with an iceberg as to lose all 
power of sailing. She reached Rio nnder 
steam alooe, having nearly exhausted her stock 
of coals. The repairs necessary to restore her 
sailing powers would have cost many thousand 
pounds more than in England, would have taken 
several months, and would have required her 
cargo to be unshipped. The captain therefore 
purchased coals, and completed the voyage 
nnder steam alone. The ship-owners sought to 
charge the cost of the coals against the owners 
of the cargo as general average. Held ( 1 ), that 
assuming any of the expenses of repairing at 
Rio to be chargeable as general average, yet 
that expenses incurred by one conrso could not 
be apportioned according to what might have 
been tlie facts if a different conrse had been 
adopted ; (2) that the shipowners were bound 
to give the services of the auxiliary screw, and 
to make disbursements for all necessary fuel, 
though circumstances caused these disburse- 
ments to be extraordinarily heavy.— WilMn v. 
Bank of Victoria, Law Rep. 2 Q. B. 208. • . 

See Freight. 
Solicitor. 

1. If a plaintiff continues the authority of 
his attorney after judgment, by allowing him 
to proceed to obtain satisfaction, the attorney 
retains power to bind his client by a compro- 
mise. — Butler V. Knight, Law Rep. 2 Ex. 109. 

2. One member of a firm of attorneys has no 
implied authority to bind the firm, by a post- 
dated cheque drawn in its name. — ForsUr v. 
Mackreth, Law Rep. 2 Ex. 168. 

8. The court will permit articles of clerkship 
to an attorney to be enrolled nunc pro tune (the 
stamp duty and penalty being paid), when the 
omission to stamp aad enrol them at the proper 
time arose from some unforeseen circunstanoe. 
—Jk parte DarvUU, Law Rep. 2 C. P. 844.. 

S&$ Award, 2 ; Oktxmft, 2. 
Sfbci^c Prrtormamck. 

1. Specific performance will not be decreed 
of a contract to purchase land, made ibr the 
purpose of setting aside, on the ground of 
frand, a previous agreement affecting the pro- 
perty. — be IToghton v. Monty, Law Rep. 2 Ch. 
164. 



2. One filing a bill for specific performance 
cannot join, as defendnnts, persons claiming 
under a previous agreement which the bill 
seeks to impeach.— i&. 

8. A railway company agreed with a land- 
owner to make a road in a certAtn manner, but 
aiterwtirds altered the plan. While the work 
was going on, the landowner filed a bill for 
specific performance of the agreement, aad a 
motion for injunction had been ordered to stand 
to the hearing, the company undertaking to 
abide by the decision of the court The rail- 
way had since been opened for trafiic. Hdd, 
that the convenience of the public waa no 
ground for refusing specific performance. — 
Raphael V. Tkamet Valley Railveoy Co,^ Law 
Rep. 2 Ch. 147. 

4. On bill filed for specific performance of a 
resolution by the directors of a company to 
allot a certain number of shares lo the plaintiff, 
it appeared that all the shares had been allotted 
before the filing of the bill. Held, that as spe- 
cific performance was impossible, the plaintiff's 
claim for damages in equity, under Sir H. 
Cairn's Act, failed also. — FtrguMoti v. Ift/tofi, 
Law Rep. 2 Oh. 77. 

See Award, 2; Prihcipal xsd Aokkt, 7; 
Will, 9. 

Statute of Frauds. — Set Frauds Statutb of. 
Statcte ok LiMrrATioN-8. — See Limit axioms. Sta- 
tute or. 

SURKTT. 

The surety on a note given to secure a loan 
to a member of a club formed for the purpoa^ 
of raising money by monthly subscriptions^ 
lending it to the members, and dividing the 
proceeds when the shares are fully paid up and 
the loans repaid, cannot rely on the moBtU j 
subscriptions and preminms paid by his prin' 
cipal, to reduce his liability on the note. — 
Wrighi t. HUkUng, Law Rep. 2 C. P. 199. 

Survivorship. — See Wnx, 4-6. 

Tenant for Life and Remainderman. 

1 . A testator gave real and personal estate to 
trustees to receive and accumulate the rents 
and profits till A. should attain twenty-one, 
when he was to be put in possession of the 
estate for life. Held, that there must be an 
apportionment of the rents and profits, under 
4 (k 6 Wm. lY. c. 22, up to the time of A.'s 
attaining twenty-one. — Whteler v. Tootd, Iaw 
Rep. 8 Eq. 671. 

2. In 1831, A., a tenant fbr life, impeaehable 
for waste, with remainder to his son B. in fee, 
cnt timber, such as the court, if applied to, 
would order cut, and received the proceeds. 
B. came of age in 1834; lived with, and wis in 
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partnership with A. for some years, and died 
intestate in 1844, leavinp^ C, hss ooly child. 
A. died ia 1864; C. came of age io 1865, and 
in 186G, as executor of B., filed a bill against 
A.'b executor for an account of the proceeds. 
Held, that the right of suit accrued to B. in 
1864, and therefore was hatred by the Statute 
of Limitations; luld^ further, that the court 
would presume that B.'s claim had been settled 
between him and A. — Seagram v Knight, Law 
Rep. 8 Eq. 898. 

S. If a trust fund has been paid into court 
under the Trustee Relief Act. the costs of a 
petition by the tenant lor life, for payment of 
the dividends, must come out of the income. — 
Jn re Mamer'i Trusts, Law Rep. 8 Eq. 433. 
See Fixtures, 2. 

Tenant ix Tlkiu—See Equity, 1 ; Will, 8, 4, 12. 

Tk..u)c Mask. — See Coptwoat. 

Trust. — See CoiiPANy, 1 ; Coxfidb.vtial Rklation ; 
MoETGAGE, 8; Truster. 

Trustee. 

The law of Jersey, in case of bankruptcy, 
entitles each creditor in succession, ranking 
from the latest, to take the whole of the bank- 
rupVfl estate, with its liabilities — ^to become, in 
fact, an assignee. A. was creditor of a bank- 
rupt A.'s trustee or proevrettr became such 
assignee. Held, that the fact that the trustee 
incurred a possibility of loss did not free him 
from the duty of accounting to his cestui que 
trust for all profits made by him as such as- 
signee. — Williams v. Stevens, Law ^ep. 1 P. C. 
352. 
/See Covenant, 4 ; Limitations, Statute of, 1. 

Ultra Vibes.— <Ste DiBEOToss, 1. 

YsamoK and Puechaseb. 

1. A railway company, having contracted to 
buy property, took possession, and turned out 
the weekly tenants to whom the property was 
sublet by the vendor's lessees. After these 
tenants were turned out, the property was 
damaged by strangers, who entered and pulled 
some of the houses to pieces. Held, that the 
damage having been occasioned by the com- 
pany's taking possession and turning the ten- 
ants out, they must pay the purchase money 
Into court, and had lost the option of giving up 
possession. — Pope v. OreatEdstem RaUway Co., 
Law Rep. 8 Eq. \1\. 

2. A condition of a sale authorized the ven- 
dor to annul the sale by written notice, if the 
purchaser should insist on any requisition 
which the vendor was unable to comply with. 
The purchaser insisted on a requisition, after 
being told that the vendor could not comply 



with it Held, that the vendor could annul the 
sale by written notice, and that such notice 
need not give the purchaser time to waive his 
requisition; and further, that the description 
of property held under a lease for twenty-four 
years less tJhree days, as held under a lease for 
twenty-four years (the vendor relying on the 
promise of the person entitled to the three 
days to concur), was not such a misrepresenta- 
tion as to disentitle the vendor to the benefit of 
the above condition. — Duddell v. Simpson, Law 
Rep. 2 Ch. 102. 

3. At a sale of land, stated in the particulars 
of sale as being let at an annual rental of £30, 
one of the conditions was, that if any error 
whatever appeared in the particulars of sale, 
such error should not annul the sale, but a com- 
pensation should be given, to be settled by two 
referees, one to be appointed by either party. 
After the conveyance had been executed, an. 
error in the rental as stated was dis<||(vered 
The vendor having failed to appoint a referee 
for seven days afler the purchaser had appoint- 
ed one, and afler a written notice requiring him 
to appoint, the purchaser, under the Common 
Law Procedure Act, 1864, § 18, appointed his. 
referee sole arbitrator, and he awarded com- 
pensation to the purchaser. Held (1), that the 
error was a proper subject of compensation, 
though not discovered till after the convey- 
ance ; but (2) that the reference, being one of 
the amount of compensation only, was not a 
reference of an existing or future difference 
within the meaning of the act, and that there- 
fore the purchaser bad no power to appoint his 
referee sole arbitrator. — Bos v. Helsham, Law 
Rep, 2 Ex. 72. 

See AwAED, 2 ; Confidential Relation ; Co- 
venant, 1, 2; MoBTOAOB, 1; Specifio Pebfobm- 
▲NCE, 1, 2; Watxbooubbb, 2; Will, 9. 

Vested Inteebst. — See Will. 

Vexatious Action. 

The plaintiff brought an action of ejectment 
to recover toll-gates, Ac, as executor of the 
mortgagee of the tolls, in order to enforce pay- 
ment, but, not being able to produce the mort- 
gage deed, was nonsuited. He admitted at the 
trial that his testator had been bankrupt. After 
the trial, the trustees of the road obtuned a 
new act, and inserted the testator's name in a 
schedule as mortgagee. The plaintiff then 
brought an action against one of the trustees, 
claiming a mandamus, commanding the trus- 
tees to execute a fresh mortgage to him as execu- 
tor. Since the first action he had become 
bankrupt. Held, that the two actions were 
substantially the same, and, under the peculiar 
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circumstaoc9S| the second actioB was vexaUoaa, 
and proceedings should be stayed till the costs 
of the first action were paid.— C©66rt< v. Warner, 
LawKep. 2 Q.B. 108.* 

Waiver. — See Covenant; Freight, 2.' Lease, 4. 

Warranty. — See Princifal and Agent, 1. 

Waste, — See Tenant for Life an© Remainder- 
man, 2. 

Water course. 

1 . Mere non-user of sn easement to discharge 
foul water into a slream is not in itself an aban- 
donment, but is evidence of it; and parmitting 
others to incur eipense in preparing to do what, 
if continnad for twenty years, would destroy 
the eaaeoDsnt, is strong evidence of abandon- 
ment — QrowUy it Stma v. Lightouier, Law Ecp. 
3 Kq. 279. 

2. A riparian owner, having a right to pour 
foul water into the stream, if he sells land on 
the bank of the river, cannot claim a right 
(nn^es reserved in the conveyance) to continue 
to ^ur foul water into the stream !n front of 
the land sold, though t!ie water of the stream 
be not in actual use by the purchaser; because 
every riparian owner has a right to use the 
water in ii» nataral state, whenever he pkasea, 
free from sach pollutions as, if continued twenty 
years, would become rights privileged by pre- 
scription.— 76. 



GENERAL COftft£SF>ON DENCE. 

Law Sehool examincUioik 
To TifR EnrroRS of raa Law Jouanau 

SiR9, — ^Would you please inforta me Qpon 
certahi poiitta in connection with the Lavr 
School in Toronto. 

iBt. Is it in Novembor in each year the 
exaifiination takes place. 

2nd. I was admitted on the books of the Law 
Society as a lair student in May, 1866, and 
am desirous of going up for a scliolarsbip in 
1868— What years scholarship am I to study 
fof ; is it the second or third ? as theife are 
only four Scholarships and five years study 
rel|uired of a Law Student, I am in doubt 
about it By answering theso few questions 
you will oblige, > 

Yours, A Subscriber. 

[The examinations for the scholarships given 
by 'the Law School take place in November 
of.each year, we believe, a few .days before 
Mtohaatoaaa Term, and oi^r correspondent will 
in 1868 be entitled to compete iot the ^rd 
yme^f^ acholaisahip, as he will then ha^e en- 
tered the third year mnce his admisaieA to the 
Soae^.i-^£ii& ^^ J.]. 



Dige$t (^ the Upper Canada- Di'te ReperU. 
To the Editors of the Law Joarnal. 

Gentlbven, — It would be a great boon to 
the profession if some arrangement could be 
entered into, whereby Robinson & Harrison's 
and Harrison & O'Brien's Digests, together 
with all the Reports since the latter, down to 
November last, could be put into one new 
Digest 

The former Digest has been out of print for 
some time, and is only to be found in the 
libraries of practitioners of some years stand- 
ing, and now that the Law Society supply the 
Reports to all the members of the profession, 
I am convinced that if such a work as I have 
suggested were published, there is not a prac- 
tising member of the profession but would 
take a copy. What do you think about it ? 

Yours, 

A Barrister. 

[We understand that the work suggested 
is in coarse of preparatioa, by Christopher 
Robinson, Esq., Q.G., Reporter of the Queens 
Bench, assisted by Mr. F. J. Joseph, Barrister- 
at-Law. It will be a work of much labour, as 
the design is, if possible, to compress into one 
volume the two Digests already published, as 
well as the cases sinoe decided ; and this can 
only be aocompliahed by striking out obsolete 
cases, and. abbreviating many of the head 
notes. — ^Eds. L. J.] 



R E vt e w. 



The Law att* Practice UimBR thb Act tor 
QuiBTnra Titlbs vo Rbal Estate. By 
Robert. J. Turner, Esq., Barrister-at-law, 
Referee of Titles. Toronto: Adam, Steven- 
son k Co., Law Publishers, 1867. 

Nbw DoiaNiON MoirrHLT Magazinb, Mon- 
treal, 186T. 
The above new books have been received, 

and will be reviewed next month. 



APPOINTMENTS TO OFFICE. 

Mjjor-acaoral CHARIiES HAfiTXKQS DOYLE, t«> be 
Lleateuant Governor of Xova Scotia.— (Gazetted OcV^ber 
19, 18«7.) 

Colrtuel FRANCIS FTM HAtlOIKa, C.B., tot» Lte«- 
tenant Qovflrnor of tte Broaiaoe «i. New BroaMriok.- 
(Gacetted October 19, 1»67.> 
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Ist Sttivfajf in Jdvftnt. 

Lost das tor ik>tiro of tri«] for Govitj Go«ri 

Audit of School section account plerk of 
oveiyHunioIpiilHy except Counties to retom 
niuuberof reaidrnt ratei>«l'«rs to Receiver 
Qeneral 

Chaneary nyhesring Terui iMigioa. 

Michaelmas Term ends. 

Quarter Sessions and County Court sittings In 
each County. 

Grammar and Common School assessments pay- 
able. Collectors roll to be returned omess 
time extended. 

%r*l ifutidiiy in AUrmt. 

Recorder's Court sitk. 

iSt. T..oma4t. 

Nomination of Mayors in Towns, Aldermen, 
Reeres and CcmnciUors, amd PoHee Treas. 

Christmas Day. Alterations bi school sections 
take effect 

St. John EvangdisL 

ifnAoent*. 

Ift Sunday after Christmas, 

School retams to be made. Last di^ <m which 
Temaining half Qrammar School Fond pay- 
able. l£d of Municipal vear. Deputy 
Registrar in Cliaacery to make returns and 
pay over fees. City or Toronto Assizes. 
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DECEMIBEB, 1667. 

TUB MAERIAGE LAWS— No. IV. 

In the interesting debates whioh preceded 
the passing of the Quebec Act, it was the 
opinion of the lav officers of the Crown that 
the position of the Roman Catholic Church, as 
detormiAed by that act, waa& position of tole- 
ration only and not of establisbiaent Thur. 
low, the Attorney Qeneral, thought that 
thereby **the Roman Catholic religioQ was 
only tolerated, with provision for the continu- 
ance of that maintenance which the clergy 
bad before from the whole population, but 
which by this act is restricted to such people 
only as choose to become or to remain Roman 
Catholics.*' And he remarked that nobody is 
thereunder compelled to be a Catholic. Caveri' 
disK» Debates^ pp. 83, S4.' Speaking with 
regsrd to ttic Stn section tc6 Solicitor Qeneral 
Wedderbome says,' ** I can Bes by the artioie 
of this bill no more than a toleration. The 
toleration, suoh as it !s« is subject to the 
King's supremacy, as declared and established 
by the act of the first of Queen £li»ibeth." 
lb, p. 64. This also spears to be the Tiew 
subsequently taken by the highest Imperial 
authorities, and communicated to the Canadian 



Governors in the Royal Instructions. For 
instance, sect 41 of the instructions sent to 
the Governor in 1818 is to this effect : " Where- 
as the establishment of proper regulations on 
matters of ecclesiastical concern is an object of 
very great importance, it will be your indis- 
pensable duty to take care that no arrange- 
ments in regard thereto be made, but such as 
may give full satisfaction to our new subjects 
in every point in which they have a right to 
any indulgence on that head, always remem. 
bering that it is a toleration of the free exercise 
of the religion of the Chnreh of Rome only to 
which they are entitled, but not to the powers 
and privileges of it as an established church, 
that being a preference which belongs only to 
the Protestant Church of England.*' • 

With regard to the Bishop of that Church 
it is noticeable that for a long time he was 
called '^ the tuperinUndent of the Romish 
Churches " (See Ord. L. C. 31 Geo, iii. c. 6). 
The title of ** Bishop " first began to be com- 
monly used about the year 1810, as appears 
from one of Sir James H. Craig's dispatches 
to the Colonial Minister, but not till 1818 was 
such title recognized by any official person in 
the government In the debates we have 
already referred to, Lord North (the leader of 
the government) said, ** With regard to the 
Bishop it is my opinion — an opinion founded 
in law — that if a Roman Catholic Bishop is 
professedly sabject to the King's supremacy 
under the act of Queen Elizabeth, none of, 
those powers can be exercised from which 
dangers are to be apprehended." ( Catendish^t 
Debates, p. 222). It will be observed that by 
the articles of oapitnlation, the British com- 
manders carefully abstain from giving any 
guarantee that the Episcopal office should be 
continued under English mle. And we do 
not find in alUubsequent Imperial or Colonial 
l^slation that there has been any institution 
or restitution of the Roman Catholic episcopal 
office in Canada. TruOi in some of the later 
statutes reference is made to the Roman 
Catholic Bishop, but this is out of mere cour- 
tesy, and the employment of the name 
** Bishop" can never be taken to import into 
our system a sanction to all or any of the 
episcopal functions pertaining to that oAoo aa 
legally constituted. 

Practically the right of the British SovenigD 
to nominate Bishops for tho Rosun Catholie 
Churches in Canada is ignored \ 
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astics receive the investiture of oflSce from the 
bands of the Pope ; it is his act which makes, 
not the royal approval, which follows as a 
matter of course. Then, having regard to the 
Quebec Act and the Statute of First Elizabeth, 
can a bishop, deriving jurisdiction from such 
a. source, dispense with any part of the sta- 
tute law of England introduced into Canada 
by our own constitutional act (0. S. U. G. 
c. 9)? 

Bishops in England have the right to dis- 
pense with some parts of the statute law (e,g. 
the proclamation of marriage banns), because 
their dispensing power is conferred upon and 
confirmed to them by statute likewise: see 
25 Hen. VIII. c. 21, by which all bishops are 
allowed to dispense as they were wont to do. 
But what, according to the opinion of consti- 
tutional lawyers who have examined this 
matter, is the legal status of the Roman 
Catholic Bishop in Canada ? Jonathan Sewell, 
Attorney Qeneral, and aflerwards Chief Jus- 
tice, of Lower Canada, about the year 1810, 
in a state paper uses the following language : 
** Since .the titular Roman Catholic Bishop of 
Quebec, according to the original creation of 
the See of Quebec, holds of and is dependent 
upon the See of Rome, and at this moment, as 
heretofore, derives his entire authority from 
the Pope, without any commission or power 
whatever from His Majesty, it is most clear 
that the Statute of Eliz., which is formally but 
unnecessarily recognized by the Stat. 14 Geo. 
nr c 83, to be in force in Canada, has anni- 
hilated not only his power but his office, the 
16th section having especially prohibited all 
exercise of the Pope's authority, and of every 
authority derived from him, not only in Eng- 
land, but in all the dominions which the Crown 
then possessed or might tliereafter acquire.'* 
And he strengthens his opinion by a para- 
graph from the report of the Advocate Qenend 
, (Sir James Harriot) in 1778, upon the affairs 
of Canada, in which that eminent jurist 
observes that there is in Canada " no Bishop 
by law." The law officers of the Crown, pen- 
sisting of Charles Robinson, Yicary Gibbs and 
Thomas Plumer, and being respectively His 
Majesty's Advocate, Attorney and Solicitor 
Oeneral, in reporting in 1811 upon the ques- 
tion as to the right of presentation to Roman 
Catholic livings in Lower Canada, make use of 
the following remarkable language : "If, how- 
ever, this right be supposed to have originaiod 



from the Pope, we think, the same consoquen<% 
Li e. that such right had devolved to His 
Majesty] would result from the extinction of 
the Papal authority in a British Province. 
For we are of opinion, that rights of this 
nature, from whichever source derived [ie. 
whether from the Pope or the French King], 
must in law and of necessity be h^d to devolre 
on His Britannic Majesty as the legal successor 
to all rights of supremacy as well as of 
Sovereignty, when the Papal authority, 
together with the Episcopal office, became 
extinct at the conquest by the capitulation and 
treaty, and the statute, 1 Eliz. c 1, sec. 16, as 
specially recognized in the Act for the govern- 
ment of Canada (UQeo. III. c. 83)-" 

It remains further to be observed that the 
expression '' EecUi^iaitical rights or dtut,'' 
perpetuated in our constitutional act, C. S. U. 
C. a 9, 8. 6, from the 5th sea of the Quebec 
Act, applies simply to parochial dues and 
tithes, and cannot be construed to embrace 
any right or privilege of dispensation. In 
fact a quasi-legislative interpretation to this 
effect has been given to the words by the note 
appended to the S5th section of L S. 81 Geo. 
IIL 0. 81, as it appears in the Con. Stat. Can. 
p. zvii. This is also abundantly evident from 
the tenor of the debates upon the passing of 
the Quebec Act, as reported in Hansard and 
by Cavendish. And the same view is express- 
ly maintahied by Lafontaine, C. J., in FtT^i 
T. Wilcox, 2 L. C. Jur. pp. 11, 21, &c., and by 
MoDdelet, J., in Stmrt v. Bowman, 2 L. C. 
R. 406. 

By the Capitulation, the Treaty, the Quebec 
Act, and our own Constitutional Act, there 
was and is the dear right to Roman Catholics 
in Ontario to contract marriage, as one of their 
sacraments, according to one usages of their 
church, but subject to the Queen's supremacy. 
In other words, their clergy had and have the 
power to celebrate marriage after due procla- 
maiion of banns, in the same manner as we 
have seen that ministers of the then disseDt- 
ing churches had that privilege by virtue of 
special legislation interposed on their behalt 
during the time that the Church of England 
was the State Church, But the onus is on the 
Roman Catholic Bishops to shew that tbcy 
have any larger authority or more extensive 
rights, or that they occupy any more privileged 
position, than the officers of the other chur(i«« 
in this Province. If the marriage law of Eng- 
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land became our marriage law by the first 
legislatiye act of Upper Canada, was not the 
Roman Catholic Church subject thereto in com- 
mon with the so-called dissenting churches, 
save where relief was given by the earlier 
legislation we have referred to ? If under the 
Consolidated Statutes, and now that all con. 
nection between Church and State is abolished, 
the English marriage law, modified in some 
respects as we have seen, be our marriage law, 
is not the Roman Catholic Church on the 
same footing as all the other churches, and 
bound to invoke the aid of the Governor's 
license, where any dispensation of the statute 
law is contemplated t 

Much more might be said as to these many 
questions we have dealt with, but it is time to 
draw to a close. 

In view of what has been written it would 
neem that there are two matters in the marriage 
laws to which legislative attention may well 
be given : 

I. To provide that any departure from the 
ceremonies prescribed by law in the celebra- 
tion of marriage should be irregularities merely, 
not operating to the annulment of the marriage 
tie, but only exposing the officiating clergy- 
man or officer to certain penalties. 

IL To define the position of the Roman 
Catholic Church in thia respect, and to place 
the adherents of that church in express terms 
upon an equality with the rest of the popu- 
lation. 

We shall on a future occasion refer to a 
very interesting decision in Lower Canada, as 
to the validity of a marriage between a Chris- 
tian and an Indian woman, a pagan, according 
to the rites or custom of the tribe to which she 
belonged. 

LAW SOCIETY— MICHAELMAS TERM, 
1867. 

CALLS TO TBS BAB. 

Sixteen gentlemen presented themselves for 
examination for call this Term, out of whom 
ton only were declared duly qualified for this 
honorable distinction. 

The following are their names : — J. Magee, 
London ; B. Cronyn, London ; J. W. Fletcher, 
Toronto ; A. H. Meyers, Trenton ; Henry 
Becher, London ; W. H. Cutten, Guelph ; J. 
E. Rose, Toronto ; W Johnson, Hamilton. 

Mr. Magee*s papers were so good that he 
was not required to undergo any oral examin- 
ation.* 



ADMISSIONS AS ATTORKEVS. 

The following students received certificates 
for admission to practice as Attorneys and 
Solicitors : — Duncan Morrison, Toronto ; Thos. 
S. Kennedy, Toronto ; Henry Becher, London ; 
W. E. Ruttan, Cobourg; A. H. Meyers, Tren- 
ton ; S. B. Burdett, Belleville ; J. E. Rose, 
Toronto ; W. Johnson, Hamilton ; R. L. Ash- 
baugh, Hamilton ; M. 0. McGregor, Elora ; 
— . Pennock, OtUwa ; J. S. Wilson, Toronto ; 
H.P. O'Connor, Goderich; T.Woodyet, Brant- 
ford ; R. S. Birch, Toronto. 

The fact that the oral^ examination was 
dispensed with as to the first eight on this 
list, would seem to shew that gentlemen going 
up for examination of late have given more 
attention to their work, than formerly. 

It may not, whilst speaking on this subject,, 
be thought invidious, to particularise the ex- 
aminations of Mr. Morrison and Mr. Kennedy^ 
the two first on the list, which were both ex-^ 
ceedingly good ; and we are glad to see that 
Mr. Kennedy continues to be so successful in 
his examinations. He was, as we noticed witb 
reference to the scholarship examinations two* 
years ago, the first, and is yet^ we believe, the 
only student who, coming from the University 
class, and, therefore, so as to speak,, two* 
years behind the five years men, has obtained 
the only scholarships for which he was eligible^ 
namely, those for the third and fourth years. 

LA.W SCHOOL EXAMINATIO:«S. 

This excellent system of fostering indus- 
trious habits in students, and helping to bring 
rising young men to the surface, seems to work 
admirably. The result of the examinations, 
for this year, is as follows : — 

Third Year, 

Mr. Gharies Moss received 277 Marks. 

'» Garrow, *• 227 " 

Maximum number of marks, 810. Number 
of marks necessary to entitle to a scholarships 
2 IS. Scholarship given to Mr. Moss. 
Second Tear. 

Mr. G. R. Clarke, received 278 Marks; 

" W.J.Green, ' " 277 " 

*• Wade, " 248 «' 

" Mcintosh, *' 247 ". 

'» McDonell, " 28« •' 

Maximum number of marks, 820. Number 
necessary to entitle to a scholarship. 213. The 
scholarship was given to Mr. Clarke, who de- 
feated Mr. Green by one mark. 
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First Year. 

Mr. Crerar, received 258 Marks. 

" Keefcr, " 250 " 

Maximum number of marks, 820. Number 
necessary to entitle to a scholarship, 213. 
The scholarship was given to Mr. Crerar, who 
defeated Mr. Keefer by three marks. 

One other candidate competed in the third 
yoar, and two others in the first year ; but 
ihey did not gain the minimum of marks. 
• No scholarship wnM given in the fourth 
year ; none of the three candidates who pre- 
.sented themselves for e.xamination having 
gained the necessary number of marks. 

It will be seeen from the above that 
2At. Moss has only to obtain the scholarship 
for the fourth year, to have the satisfaction 
of iknawlng that he has been successful 
ill oblMning .every scholarship for whieh 
he ha.^ tried. If we belonged to a betting 
instead of a legal fraternity, we should back 
him to take the scholarship for the fourth 
year, as he has the first, secoud and third, 
though it is said that a Ufiiversity man intends 
to make him win it well a year hence. 

Mr. Green for the second year again runs Mr. 
Clarke very close, being only one mark behind 
him ; last year he was three marks behind. 
Let him not despair, and next year another 
relative gain of only two change their places. 

SELECTIONS. 

THE TRIBUNALS AND THB ADMIOTS 
TR ATfON OF JUSTICE IN THE EMPIRE 
OP PRANCE. 

One can scarcely compare the courts .in 
difTercnt coimtries without the hazard of mak- 
ing unjust or unfounded inferences. And 
still there is no one thing upon which the 
real character of free governments, more en- 
tirely depends. But there is very much in 
the mere organization of the courts or judicial 
tribuals of the French Empire, to indicate the 
energy and decision with which the govern- 
ment is administered. It is a perfect system 
of superiority and subordination, from the 
humblest police magistrate to the High Court 
of Cassation. 

In a few days' visit to the Palace of Justice, 
although accompanied by a very intelligent 
advocate, who was entirely competent and 
very ready to explain all which came under 
>eview, one could scarcely expect to acquire 
^eiy accurate information in regard to the 
detail of so complex a systeip as that of the 
judicial tribunals of a great empire, like that 
of the French. But some of the more impor- 



tant points of difference between our own and 
the jurisprudence of the French, and the com- 
parison which each bears to that of England^ 
may be briefly noted. 

The procedure in France, as in most of the 
Continental countries, is according to the prin- 
ciples and practice of the Roman civil law. In 
the trial of civil actions of every grade no jury 
is allowed, the judge deciding everything ac- 
cording to his own sense of justice and pro- 
priety. And, as would naturally be expected, 
where everything depends upon the arbitrary 
discretion of the judge, testimony of almost 
every grade of conclusiveness, or the contrary, 
is received, and it often happens that the case 
is finally made to turn upon very slight cir- 
cumstances, and is really decided upon evi- 
dence, in itself, of no great significance, and 
which, upon the more exact and refined rules 
of the English common law, would scarcely be 
considered competent But this is a result 
not very different from that which often occurs 
in jury trials at common law, where causes 
are made to turn, quite as often, perhaps, upon 
the bias of the jury, religious or political, or 
the last words of able and eloquent counsel, 
or of the judge in summing up, as upon the 
testimony given in court, and in that way, 
perhaps, more complete justice is effected. 

The French jury, in the criminal courts, 
consists of twelve, but unanimity is not re- 
quired, the voice of a majority being sufficient 
in ordinary cases, there being some few ex- 
ceptional instances, where the concurrence of 
two-thirds is required to give a verdict We 
sat for a short time in the same court-room 
where the attempted or would-be assassin of 
the Czar, Berezowski, had been tried a few 
hours before. The same jury and the same 
judges still continued the session ; the judges 
in their scarlet robes, and the minister of 
justice, in the person of the prosecuting attor- 
ney clad in the same garb, occupying a seat 
half-way between the bar and the bench. The 
jjresiding judge called upon the accused, sit- 
ting between two gens d'arme, to plead, who 
stood up and stated briefly their plea, and 
whether they had or desired counsel. The 
judge then administered a long oath to the 
jury, which seemed to embrace a kind of 
charge as to their duty, and, at the close, 
called upon each member of the panel, by 
name, who gave his assent by raising the right 
hand. The representative of the minister of 
justice then proceeded with the trial, first 
examining the accused, giving him the full 
benefit of his own story, if that can fairly be 
regarded as any benefit which may we think, 
be considered as somewhat questionable. 

There is in each arrondissement throughout 
the empire an Imperial tribunal to hear appeals 
from all the courts of first instance in that 
arrondissement Paris, with some few of the 
adjoining district^ constitutes one arrondisse 
ment, and has it<( imperial court fbr hearing 
> appeals from all the courts of first instance 
within that district or arondissemertt We 
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listened to a brief argument in this court from 
an advocate of great zeal and energy, who 
spoke in a very high key, and after reading 
some ten minutes from a manuscript, closed 
bj an impassioned appeal to the court, which 
seemed to be regarded by them as so much 
matter of course as to produce no ioterruptioQ 
of conversation between the different members . 
of the court, which had very much the appear- 
ance of making light of the graphic flourishes 
of the argument, but which we have no doubt 
had no such appearance to the speaker. The 
tribunal, consisting of nine judges, or about 
that number, had certainly very much in their 
looks to recommend them. They were more 
youthful and had more the appearance of 
brilliancy than any court we had seen since 
leaving America. One would naturally sup- 
pose, from their looks only, that they posses- 
sed full competence, both of learning and 
ability, for the satislactory discharge of their 
important and responsible functions, and that 
both their offices and their salary were placed 
beyond peradventure by the tenure under 
which they were held and the stability of the 
administrative power. 

The judges in France hold office during life, 
or until the age of seventy, in all the courts ; 
and until seventy-five in the High Court of 
Cassation. The distinction may not be with- 
out reason, since by such a provision, and by • 
removing the most experienced of the judges 
of the subordinate tribunals into that high 
tribunal, as vacancies occurred, there would 
be constantly found in the court of last resort, 
a considerable proportion of judges of largest 
experience and most matured wisdom, with 
presumptively an equal, if not greater amount 
of learning, ^han could be secured in any other 
mode. And by extending the term of holding 
office in that court to seventy-five, the services 
of those judges who retained full strength to 
an exceptional period could be continued in 
the court of appeal. 

It is certainly not a little wonderful that so 
large a proportion of the American states 
should prefer to have the office of the judges, 
from the highest to the lowest, dependent upon 
popular elections, at short intervals, when the 
experience of England and France, and of all 
governments, where there is any pretence of 
consulting the popular will in administrative 
functions, has shown most unquestionably 
that the rights of suitors and of those accused 
of crime, are most wisely consulted in making 
tht judges as nearly independent of all popular 
or administrative influence as is practicable. 
This b not a question which we propose to 
discuss here. But we cannot forbear to ex- 
press our matured and settled conviction that 
the American people are acting under wrong 
impressions in the conclusion which seems 
everywhere to prevail, that judges are more 
reliable when dependent upon popular imr 
pulses, or, in other words, when not above 
being aflccted by the prevailing popular senti- 
ment There is no possible instrument more 



susceptible of easy and unjust perversion by 
bad men, or which bad men more often use 
for the accomplishment of their own base pur- 
poses than a suddenly excited and superficial 
popular impulse. And there is, of course, 
nothing through which a timid or time-serving 
judge would be more readily reached, or which 
would more naturally be resorted to for that 
purpose. The history of all judicial murders, 
and it is a dark page, and one by no means 
restricted to narrow limits — is marked at every 
step by the most awful extremes of popular 
freney. Neither Charles I. or Louia XVL 
were among the most arbitrary or tyrannical 
of the English or French sovereigns. And 
there can be no fair question in the mind of 
any sound lawyer and loyal man that botU 
th<»e men were really the victims of rebellion 
and treason, and that those men who carried 
them to the scafibld would, in a change of 
relations, have been guilty of the very same 
oflFence which they affected to punish, in greater 
measure. That, indeed, was abundantly 
proved in the two governments. And still 
those acts had the most unquestionable sanc^ 
tion of present popular sentiment. And it is 
equally true that the monarch whom the Eng- 
lish people in the short period of half a gen«-, 
ration recalled to the throno with shouts of* 
acclamation, was in no sense the equal, either 
in ability or virtue, of his unhappy father, 
who, by the verdict of the same popular senti- 
ment, justly suffered the penalty of death for 
imputed crimes of which he is now, by the 
united voices of the nation, regarded as not 
guilty, and which his idolized son was, and is 
considered to be guilty, in intent certainly, if 
not, in all cases in act B\]t it is perhaps the 
most conclusive argument in favor of the inde- 
pendence of the judiciary and of its pupcrior- 
ity over all popular and political influences, 
that these calamitous consequences of popular 
frenzy, to which we have just alluded, both jn 
England and Fratice, have been the primary 
and efficient cause of establishing their judi- 
cial tribunals upon the high vantage-ground 
of absolute and unquestionable independence. 
And it seems wonderful that so unequivocal a 
testimony of historical experience should not 
be more heeded by others. 

There is one marked distinction between the 
jurisprudence of the English common and 
chancery law, and tljat of the Continental 
countries, based upon the Roman civil law, in 
regard to which there seems great ground for 
difference of opinion. In the English courts, 
and equally in the American, there is alwavs 
supposed to be some precise technical rule by 
which the competency of each particular por- 
tion of the evidence is to be measured, and by 
which it must be rejected if found incompe- 
tent ; and its effect in the case is supposed to 
become thereby entirely removed. We know 
that in practice this is not always possible- to 
be done, and that causes will thus sometimes 
be determined upon the bias of mind uncon- 
sciously produced by the knowledge or tLe 
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belief of the existence of incompetent evidence. 
But in the Continental countries almost every- 
thing offered is received by the judge. And 
in the trial of matters of fact before the 
common-law courts in England and America, 
a somewhat similar rule prevails, on the as- 
sumption that the Court will be able to dimi- 
nate the portion of evidence which is compe- 
tent, and only give effect to that in determining 
the case. And in the trial of cases in equity, 
a somewhat similar course of practice provails, 
in allowing all fixed and immoveable excep- 
tions to the competency of evidence to be 
reserved, and passed upon at the final hearing 
of the cause. But in France, we found on 
consultation with the most eminent members 
of the bar, there existed a very general im- 
pression that their courts were enabled to do 
more perfect justice, in the particular cause, 
by disregarding al) mere technical exceptions 
*to the evidence, and giving every species of 
"proof just such weight as its impression might 
iif* in the mind of the judge. It is asserted 
there, that the judge is never obliged to say, 
jis is sometimes done in England and America, 
'that although he has not the slightest doubt 
•of the entire soundness of the claim or defence, 
*it cannot be allowed, by reason of some formal 
defect 

There is another peculiarity in the adminis- 
tration of justice in France, which seems very 
singular to those who have not seen its prac- 
tical operation. It grows out of having a 
separate department of justice in the cabinet, 
and a distinct minister of justice, who takes 
cognisance, not only of the administration of 
criminal law, but who, to a certain extent, 
assumes the supervision of the civil depart- 
ment of judicial administration, by having 
some subordinate agent or minister always 
present in all the higher courts to listen to the 
trials, and, whenever he deems it of sufiicient 
importance, to give his own views to the court 
in regard to the proper determination of the 
•cause. Upon our first entering the Court of 
Cassation, the minister of justice, standing 
within the enclosure appropriated to the 
judges, was reading from an extended manu- 
script a formal and elaborate commentary upon 
a cause, the argument of which had been 
closed the day beiore, or perhaps a few days 
before. It gave one whose views of judicial 
administration were derived from courts con- 
stituted like the English or American, the 
idea of subjecting the courts too much to 
cabinet or governmental influence. It seemed 
▼ery much like converting the court into a 
jury and requiring them to listen to the com- 
ments of a superior. We have no means of 
forming any judgment upon the effect of any 
such course of trial ; but we should expect, 
that it would be likely to be of considerable 
weight in the determination of causes, if it 
were so managed as t« beget respect, whioh 
would certainly be desirable and likely to 
occur in the administration of a government, 
80 prudent and popular as that of the present 



Emperor of the French. An able and learned 
minister, in such a position, could scarcely 
fail to acquire great control over the decision 
of causes, and it would enable the ministry to 
exercise almost irresistible power in the deter- 
mination of causes of international importance. 
We found the leading advocates of the French 
bar seemed to feel the importance of having 
causes of any considerable public interest, 
which came before the Court of Cassation, 
favorably introduced to the minister of justice, 
and, if convenient, by some advocate in the 
interest of the administration, or who was 
supposed to have its confidence. The work- 
ing of this plan, which has existed for a very 
long period in some European countries, has 
not been specially objected to by suitors, or 
by anyone so. far as we know ; but we cannot 
but believe it will be a long time before the 
American people will be prepared to submit 
to the existence of any such supervisory con- 
trol over the administration of justice. 

It is impossible not to admire much which 
exists in the governmental administration in 
France. It is unquestionably an able and 
benign government, and one which gives great 
satisfaction to the people. It is wonderful 
how little of aristocratic effect or pretension 
meets the eye of the traveller in Paris, and 
most of that character which one does find 
here has more the appearanc of a temporary 
importation than of being enUrely indigenous. 

There is, too, in the municipal administra- 
tion of the large towns of the French Empire, 
a very surprising energy and zeal for improve- 
ment The entire city, or town, of Paris, 
extending over many miles, is being pervad«Hi 
by the opening of great thoroughfares with 
continuous lines of trees upon each side, and 
flanked by extended blocks of the most sub- 
stantial and beautiful stone buildings, thus 
giving the entire city almost, the appearance 
of a newly built town, with an air of great 
cleanliness and neatness. This, doubtleRs, 
has some disadvantages in constantly remov- 
ing the evidences of date. All this is done by 
the municipality of the district The propri- 
etors of the land and buildings are required 
either to build, in conformity with the plan 
furnished by the public authority, or else to 
sell at reasonable prices. If the proprietors^ 
whether owners or lesees, elect not to build, 
and demand such prices, either for value or 
indemnity, as is deemed exorbitant, experts 
are selected, and all questions of indemnity or 
compensation are referred to them — and it is 
said that, practically, no cases of dissatisfaction 
occur. It seems to be the chief study of the 
French Government, in every department, to 
give satisfaction to the people affected by its 
acts, and in doing so, to consult the future as 
well as the present, and to act upon the as- 
sumption, that the subjects of the empire will 
be controlled by considerations of reason and 
propriety rather than by caprice. 

There may be much in the genius of the 
people to favor the result, but it cannot fail 
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to strike all beholders alike, that in all depart- 
ments of eovern mental admimstratioo, as well 
in the judicial as in the legislative tribunals, 
and equally in the multiplied ramifications of 
the executive bureaus, everywhere and at all 
times, the one great occasion for wonder and 
admiration is, how it should happen that every 
one, almost without exception, is made to feel 
so completely satisfied with all that befalls 
him, and equally with all which is inflicted 
upon him. Tt must be admitted that this is 
a great desideratum in government^ and es- 
pecially in the judicial administration. We 
nave always regarded it as of scarcely loss 
importance in the determination of causes, 
whether civil or criminal, that the parties im* 
mediately affected by them should feel their 
justice, and propriety, and necessity even, 
than that they should be absolutely so decided. 
We know very well that a desire to render a 
judgment acceptable is the parties to be affect- 
ed by it, may be carried to such an extent as 
to become a vice or a weakness, and thereby 
most effectually defeat its object But within 
reasonable limits, and when pursued by digni- 
fied and honorable means, the effort and desire 
to render governmental administration accep- 
table to those who are to be affected by it, is 
certainly to be commended. 

LP. R 
American Law Register. 



THE LAW OF LIBEL. 

By far the most important branch of the law 
of libel is that which relates to publications de- 
famatory of indididuals. Blasphemous or ob- 
scene books are comparatively rare, and the 
harm they are likely to do is generally remote 
and diffused. But words or writing affecting 
men*s reputations are necessarily of daily oc- 
currence, and the injury inflicted by them is 
obviously in modem times one of the gravest 
of all injuries. Unfortunately, however, though 
the law aa to libels of a public character is 
unsatisfactory, the law of defamation is iucom- 
parably more so t in hot there is perhaps no 
single branch of our law in so utterly indefen- 
sible a condition; it is theoretically absurd, 
and practically mischievous. 

In every libel, as we have seen, three ele- 
ments may have to be considered, the form of 
the publication, the character of the matter 
published, and the motive with which it is 
published. . In dealing with libels injurious to 
the public only, such as blasphemy for instan- 
ce, ihe law, with a correct instinct, looks main- 
ly to substance and motive, and pays very little 
regard to form. And yel if there be any case 
in which it might be permissible to lay stress 
upon form, and distinguish broadly between 
words that perish and writings that endure, it 
is this case, for the liklihood of injury is mate- 
rially afi^cted by the form. Bol defamation 
of individuals is very different. Tho character 
' of ti«3 charges made, the degree of publicity 



given to them, the number of times they are 
repeated, may all affect both the moral guilt of 
the slanderer and the injury to the slandered. 
But men^s lives are short, and their momoriefl 
shorter, the causes of a prejudice are soon 
forgotten, though the prejudice survives^ and 
if a man^s reputation has suffered it makes no 
difference to him whether the attack which in- 
jured him is preserved in the back files of a 
newspaper or not Yet, strangely and perver- 
sely, it is just when it has to deal witbr defa- 
mation of individuals that the law makes every* 
thing of form, and treats all questions of sub- 
stance as quite subsidiary. 

The first broad rule of law on the subject 
is one founded entirely upon form. A defa- 
' matory publication ( and anything tending to 
injure the reputation of another may be said to 
be defamatory ) is in general both an indic- 
table offence and an actionable wrong. But if 
the same matter be published by word of mouth 
it is in no case a criminal offence, nor is it, ex- 
cept in a few instances, to be mentioned shore- 
ly, any ground for a civil action. 

The rule that written libels are indictable 
and oral slanders are not, is universal, yet it 
is utterly unreasonable. The ground on which 
libels are treated as offences against the State, 
is, in the words of Blackstone, because ** every 
libel has a tendency to the breach of the peace, 
by provoking the person libelled to break it" 
But in the present day, at least, a libel publish- 
ed in a tangible form is exactly the kind of def- 
amation^ which is not likely to lead, and in fact 
does not lead to Weaches of the peace, for there 
are*other and better remedies open. An attack 
in a book^ or phamphlet, or newspaper, may 
be met with the same weapons. It is the 
whispered slander which never takes a tangible 
form, and therefore can never be contradicted, 
that really leads to horsewhippings. 

The remaining branch of the rule, which 
says that oral slander shall not be actionable 
is, and always has been, subject to certain ex- 
ceptions, founded either upon the substance of 
the slander, or the oonset^uences arising fi-om 
it The exceptions which make defamatory 
words actionable on the ground of their sub- 
stance, are, to adopt the order of Bacon's 
Abridgment, ^* words which import the charge 
of a crime '' ( and this includes anything which 
would subject a man to penal consequences ) ; 
** words which are disgraceful to a person in 
an office ;'' and words which are disgraceful to 
a person of a profession or trade,*' by imputing 
to him incapacity or impropriety in the way of 
his business. The other exception is founded 
upon consequences, and provides that a person 
slandered may maintain an action for the slan- 
der if he has suffered any special damage in 
consequence of it This last exception might 
seem at first sight to remove the hardship of 
the general rule it qualifies, by giving an action 
to any one really injured by a slander ; but, 
K^ we shall see, it has unfortunately been ren- 
dered comparatively uscles by the narrow view 
t'lkeu of the meaning of special damage. 
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The exceptions founded on the substance of 
the slander — imputation of crime, disease, offi- 
cial or professional misconduct — are even more 
arbitrary than the general rule itself. The 
difficulty, at first sight, is to imagine on what 
possible ground these particular slanders were 
chosen and all others omitted. But it appears 
to us that in our old books traces may be found 
which show that the earlier judges had a tol- 
erably reasonable principle more or less dis- 
tinctly present in their minds when they de- 
cided the cases from which the above rules are 
drawn, that they regarded such cases as that 
of a contagious disorder as only examples of a 
wider law, and never meant expressio U7iiu8 to 
be exclusio alterivs. An3'one who goes through 
the cases collected in such a book as Rolle's 
Abridgement will, we think, have no doubt 
that the older judges cooKidered defamation to 
be actionable, if it either in fact did, or in the 
natural course of things must, injure the per- 
son defajned, by affecting him in purse or per- 
son, or by excluding him from intercourse on 
equal terms with his fellows. And they held 
written libels to be always actionable, because 
in those days writing was so rare an accomp- 
lishment, so much weight and importance was 
attached to anythmg written, that written def- 
amation could hardly help affecting a man^s 
reputation very seriously. But an English 
)awyer instinctively haret in eartict ; and thus 
the detailed rules became stereotyped as part 
of the law, while all idea of any broader prin- 
ciple was forgotten. So entirely has all reason 
been lost sight of that in the present day to 
charge a man with having a contagious disease 
is actionable, because it is likely to exclude 
him from society ; yet if you show that other 
slanderous words baye in fact excluded him 
from society, this does not make them action- 
able, for the law takes no note of such damage. 

But its utter want of principle is not the 
worst defect of the law on this subject. Its 
practical working is infinitely worse. A mo- 
ment's reflection will be sufficient to shew any- 
body that the cl is.s of slanders which people 
practically have to dread most, which inflict 
the greatest amount of pain, which occur most 
frequently, and which are most likely to lead 
to breaches of the peace and other evils abhor- 
red by the law, are those which charge not 
transgressions of the criminal law, but of the 
social code, the code of honour — ^imputations 
of untruthfulness, cowardice, treachery, un- 
chastity, and the like. And yet for sucli slan- 
ders the law provides no redress whatever, for 
they are not within the list of words actionable 
per te, nor are they likely to lead to such con- 
sequences as the law contemplates under the 
term special damage. A very few examples 
will be sufficient to illustrate the working of 
the present law. It is actionable to say of a 
man that he has the measles ; it is not so to 
say be is a liar. It is actionable to say of an 
officer that he does not know his drill ; but if 
you only say that he is in the habit of racing 
horses and docs not run them fair, that he does 



not pay his losses at cards, and is guilty of other 
diiihonourable practices, he has no redre.«?s. 
You mnst not say of a country gentleman that 
he has omitted to repair a bridge which he was 
bound to repair, for that is an indictable offence 
and you must not say that when sitting a» a 
magistrate he leans against poachers, for that 
is slander of him in his office ; but you may 
go about telling that he owes money to eTerj 
tradesman in the parish, that he is a cruelly 
oppressive landlord, that he starves his ser- 
vants, and is an unkind husband. You must 
not say of a surgeon that he is a bad operator ; 
but you may tell any stories you please about 
his private life and to the discredit of his pri- 
vate character. And what is most scandalous 
of all, any one is at liberty to slander a women 
by imputations upon her chastity to any ex- 
tent he pleases , the law provides no means 
for preventing him from doing so, for punish- 
ing him for his offence, or for giving compen- 
sation to bis victim. Lord Campbell certainly 
did not exaggerate when he spoke (9 H. L. C. 
593) of "the unsatisfactory state of our law, 
according to which the imputation, by words 
however gross, on any occassion, however 
public, upon the chastity of a modest matron 
or a pure vii-gin is not actionable without proof 
of special temporal damage to her ;" nor Lord 
Brougham when he said that "such a state of 
thing can only be described as a barbarous 
state of our law." 

Nor is the hardship of this state of the law 
very materially mitigated by the rule that slan- 
der becomes actionable if followed by special 
damage ; for the law is clear that no special 
damage is sufficient for this purpose unless 
it be actual pecuniary injury, like the loss 
of custom by a tradesman, or at least the 
loss of some temporal and worldly advantage 
capable of being e.stimated in money, as the 
loss of a marriage by a lady has been said to 
be. The mental suffering caused by a slan* 
dcr and the loss of the world's respect and re- 
gard is no ground of action. In fact, so far 
has this doctrine been carried, that in Lyjick 
V. Knight, 9 H. L. C. 577, first the Irish Kx- 
chequer Chamber, and afterwards the House 
of Lords, were dfvided upon the question, 
whether, if ft person accused a wife of adul- 
tery, and in consequence of the accusation her 
husband turned her out of doors, this would 
be sufficient special damage to sustain an hc* 
tion. Several very learned judges in Ireland, 
and Lord Wensley dale in the House of Lords, 
thought it would not ; for that the wife would 
only lose the pleasure of her hu.sband's so- 
ciety; he would still be bound to support 
her, and therefore she would have suffered 
no loss which could be expressed in money. — 
Solieltoru^ Journal, 
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STATUTE OF LIMITATIONS. 

The decision of Lord Chelmsford in Seagram 
T. Knight* has occassioned much surprise in 
the profession. It had always been supposed to 
have been settled beyond doubt that, after the 
Statute of Limitations has once begun to run, its 
operation cannot be suspended. So Mr. Broom, 
in his commentaries, estimates the result of 
such decisions as there are bearing on the sub- 
ject ; and so Lord Abingcr, in an obiter dictum 
in jRhodes v. Smefhurst, supposed the law to 
be; indeed, so little doubt has been felt on the 
point that it seems to have been scarcely ever 
fairly raised before the coirrts. Now, however, 
Lord Chelmsford has definitely decided that 
the operation of the statute, after it has begun 
to run, can be suspended, in the case where 
the person who has a claim on another for a 
tortious act committed by the latter dies, and 
administration to his estate is taken out by the 
other. 

This decision appears to have been some- 
what by misadventure, if we may venture to 
use the expression. The case was one in which 
an appejil was made from a decree of the Master 
of the Rolls, upon a bill praying an account of 
timber felled by a tenant for life impeachable for 
waste. Lord Chelmsford stopped the counsel 
for the respondents, who were also the defend- 
ants, and delivered judgment, deciding that, 
as regarded a portion of the claim, the statute 
had barred the remedy, but that, as regarded 
the remainder, its operation had been suspend- 
ed in the manner above mentioned : and his 
Lordship grounded this view upon two very 
old cases — one in Coke and the other in Salkeld 
— in which it was laid down that where ad- 
ministration of the goods of a creditor is com- 
mitted to a debtor, this works, not an extinc- 
tion of the debt, but a suspension of the remedy. 
No doubt it is very hard that the remedy 
should be suspended and yet the statute run 
on, but these cases afford, we think, no au- 
thority for holding a suspension of the opera- 
lion of the statute. The respondents' counsel, 
finding at the conclusion of the judgment that 
it did not give them all they had contended 
for, were placed in a rather singular position. 
The appellants* counsel had been heard, and, 
without being heard themslves, they had had 
judgment given against them upon a part of 
th«.'ir contention. By way of a sort of reply 
after judgment, they proceeded to "mention" 
JShodes V. Smethurst^ but Lord Chelmsford, 
after reading the remarks of Lord Abinger, to 
which his attention teas directed, said that his 
opinion was the same, though not, perhaps, 
as strong as before. Possibly, had the res- 
pondents' counsel been heard, the decision 
upon the point of law would have been the 
other way. The case is certainly a very sin- 
gular one. — Solicitors' Journal. 
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{HuptnUd by IImskt CyBUBM, BsQ., Barrister al-Law^ 
h'^iiurUr in Practice Omrt and Chambtra.) 

Devlin v. Motlait. 

Pleai'ing sewral maiten — L&d — Ikir eommejit an public 
acU. 

The alleged libel purported to be founded on information 
given to Ibedofeudiuit by "a resident of this city, yestex- 
day " (meaning the day before the publication). One of 
the pleas sought to be pleaded alleged that the gravcinen 
of the cha3::ge was matter of " public notoriety and dia- 
cuasiun " and that the words used were a fair comment^ 
&e.. aud making otiier statements which, it was alleged, 
would enable defendant to Introduce eviaence of irrevel- 
ant matters. 

IlfJd. that a general {ilea that the publication was a fair 
b<ma JUIe comment, &c., might be pleaded, but the plea 
at now fii^euned, and aet out below, vn^ inconsistent witli 
the words us^ in the alleged libel, and could not be 
allowed. 

{Chambers, September 30, 1S67.) 

This Wfts an action for an alleged libel in The 
Canadian Freeman. The words complained of 
were as follows: — 

" 1844 — What became of the repeal rent ? An 
oh\ repealer, a resident of this city, infornuMl iw 
yesierlay, that in 1844, Mr. Barney Devi'ifi was 
the recipii-nt of a considerable sum subscribes 
townrtls the cause of repeal, that did not reich 
the Conciliation Hall. Could not Mr. H»inly or 
Mr. firennan or some of the old residents of 
Mc»nrreal West, ask Barney for some information 
<io thi.i lit) portant point; by all menns let there 
be lij^ht thrown on the repeal rent." 

The defendant proposed to plead, with otbers,. 
the following plea: — 

** That before and at the time of the publica- 
tion of the alleged words, the defendant wm a 
candidate for the representation of the Western 
Electoral Ditision of the City of Montreal, in the 
Houi^e of Commons in Canada; that during bis 
ouKJidature, questions arose and were publicly 
discussed as to certain contributions of money, 
which the defendant had receiyed in the year 
1844, in the public capacity of Treasurer, to pro- 
mote the repeal of the union between Great 
Britain and Ireland, and which it was publicly 
alleged bad not been paid over for that purpose; 
that 8Rid questions as to the receipt and disposi- 
tion of such money were matters of public notor- 
iety and discussion, and were and are matters 
which it was lawful, fit and proper to discuss in 
refiTeooe to the defendant's said candidature, and 
the alleged libel was, and is a fair comment in a 
public newspaper on the public acts and condutt 
of the defendant ; and the said words were pnb- 
livhed by the defendant, belieTing the same to be 
true, and without any malice." 

McKentie^ Q C, opposed the allowance of the 
plea, because it would enable the defendant tm« 
properly to introduce evidenoe of many irrelev* 
ant matters, and that the plea, if allowed at all, 
should be simply, that the pnblication was a fair 
comment upon the plaintiffs oonduot and proceed- 
ings. — He referred to Lucan v. Smith, 1 H & N. 
481, as expressly in point; Bullen & Leake, 611, 
and notes; Pari* f. Levy, 9 C. B. N. S. 842; 
Lewi* y. Levy. B. B. & E. 637, 27 L. J. Q. B. 
•J82; Campbell t. SpoUiswoode 3 B &. S. 769; 
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0*Brien v. Clement, 8 D. & L. 676 ; Cook on l>e* 
famatioD, 100. 

Robt. A. Harrison, iapported the fammons, 
eiting. TumbvU t. Bird, 2 F. A F. 608-^24 , 
PdHa V. Levy^ 2 F. A P. 71 ; Seymour v. Birtter- 
worth, 8 P. & P. 872 ; Campbell t. Spotlimffood*, 
8 F. & P. 421 ; Morriton v. Belcher, 8 F. & P. 
614; J7un/tfr t. £fAarp«, 4 P. & F. 988 ; Healy ▼. 
^aWow, 4 P. & F. 224-280. 

Adah Wilson, J. — The alleged libel purports 
to be founded on information given to the defen- 
dant by ** an old repealer, ^ resident of Toronto, 
yesterday," that is, the day before the publiofttion, 
while his plea professes to rest the ezouse and 
justification for the publication, upon the fact 
that the matters of the libel were the subject of 
pnbHc notoriety. 

These do not seem to me tr>be at all oonsistent 
with each other. The defendant is apparently 
shifting his ground from thnt which wan ezpreHsly 
taken at the time (if tKe publicaiion. That which 
he liarued afteiwimih — asMiniiDg that be did 
so learn it nil — can. in the nature of things, be no 
excuse or justification for what he did before he 
did learn it. 

It would not be proper on the eve of the trial, 
to make any observations not strictly eiilled for by 
the nature of the present application, and there- 
fore I say nothing more on the facts submitted to 
me ; but for the reason before mentioned, as well 
as on the ground stated in the ease of Lvtan v. 
Smith, I caunot allow the plea as at present framed ; 
but, if the defendant choose to frame it as a 
general plea, that the publication was a fair and 
bona fide comment, &c , 1 will allow it for what it 
may be worth, reserving to myself full liberty to 
deal with the plea afterwards, whether upon the 
trial or otherwii-e, a.s if I had not ipade the 
order for its allowance. 

In an action of this kind, the defendant should 
be allowed every reasonable opportunity to ex- 
cuse or justify his conduct, eonsifttent with the 
plaintiff's rights, and the fair and convenient 
prosecution of the action. 
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JfwAveni aet^AUmoanre of appeal-^Ni>Uoe^AnundinefU. 

An application of an insolvent for a discharge was dis- 
mis-sed bv the County Judge on 16th September. On the 
23rd September the insolvent gave notice of an intended 
application on the 24th September to a judge at 
Oagoode Hall, for leave to appeal. Hfld. that this notice 
was clearly insufficient, but on the authority of i?« Ow^n, 
12 Grant. 446, and in favor of the liberty of a subject, 
the notice was amended. 

Qwtrre aa to the materiAls that should be before the Judge 
on such an application- 

[Chambers, Sept 80, 1867.} 

The Judge of the County Court of the County 
of Wentworth, on the 16th day of September 
last, made an order discharging the iu^olvent's 
applicftlion to be relieved from custody on a 
wnrrnnt for his nrrest for contempt in not obey- 
ing an order of the judge. 

Notice of appeal was served on the 20tb of 
BepUMnber, to the effect that an application would 
be made to a judge of one of the Superior Courts 
of Common Law at Osgoode Hall, on the 28rd 
day of the same month, for leave to appeal 
against the above order. 

Thin did not arrive in time, and another notice 
wtis i^erved on the 23rd of September, that a 



motion would be made before a judge tA Osgoode 
Hail OTi the following day. 

This Inst notice vras the one which was relied 
upon MH the effective one between the parties. 

W. Sidf^ Smith, for the plaintiff, objected that 
this notice was irregular, inasmoch aa one clear 
day's notice bad not been giren aocording to sec. 
11, sub-seo. of Insolvent Aet of 18t>4. Tliat 
the eight days allowed to apply to appeal by the 
Act of 1865, sec. 15, if compated from the ser- 
vice on the 16th September, expired on the 24 lb, 
and then the notice should have been serTed oo 
the 22nd for the 24th, and so the service on tfa» 
28rd did not afford the creditor the time he was 
entitled to after notice and before the motion 
was made ; and that the material upon which the 
appeal was asked was insuflScient He cited Re 
Sharpe, 2 Chan. Cham. 75 ; and distinguished Rt 
Owen. 12 Grant. 446 ; 8 U. C. L. J. N. S. 22. 

Curran, for the defendant. 

Adam Wilson, J — The question argued before 
me WAS whether the petitioner was in a position 
to entitle him to the allowance of his appeal ? 

By the act of IS^ib, sec. 15, the right of appeal 
is given against any order of a judge made upon 
any of the matters or things upon which he is 
authorised to adjudicate or to make any order by- 
the acts of 1864 or 1865. and the delay for apply- 
ing for the allowance of an appeal is. by the act 
of 1865, extended to eight days — which period is 
by sec. 7, sub-sec. 3, of the act of 1864, to be 
eight days **from the day on which the judg- 
ment of the judge is rendered." 

13y the act of 1864. sec 11, sub-sec. 9, it is 
provided, under the head " Of procedure gener- 
ally," that one clear day's notice of any petition, 
morion or rule shall be sufficient, if the j>arty 
notified resides within fifteen miles of the plaoe 
where the proceeding is to be taken, <feo " 

This service was made in Toronto on the 2;trd, 
the one day's clear notice mnst therefore exclude 
the day of service and the day of hearing, so 
that either the service should have been on the 
22nd for the 24th or the motion on the 25th 
upon a service on the 2drd ; but the service on 
the 2drd and the motion on the 24th do not 
give the one clear day's notice. 

Then it is said that I can amend the notice, and 
Be Owen, 12 Grant 446, is referred to for tha( 
purpose. That case goes the full length for 
which it was cited, and although I am not satis- 
fied with the decision of the learned Vice-Chan- 
cellor, I am content to follow it on the present 
occasion. 

It was also argued that the case was not com- 
plete without all the papers which were before the 
judee below. I conceive it is only necessnry that 
X should have before me such materials as will 
enable me to say whether the learned judf^e in 
the court below came to snoh a decision as 
should fairly and justly be reviewed, and I per- 
ceive in the petition before me, that after the 
order for the alleged contempt or disobedienoe of 
which the prisoner has been arrested, it is stated 
that the prisoner ** was not asked for said books 
and documents, but nevertheless on the 1 7th of 
August, without any notice to me or any oppor- 
tunity to shew cause against it, a warrant was 
iiisned by the County Court Judge on the ex-parte 
application of the plaintiff, ordering roe to be 
imprisoned for six months, on whloh I was 
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•rreBted In Moolreal and eonvejred thoreon to 
HamiltoD and lodged Id the Gammoo Gaol, where 
I am. DOW incaroerated under the said warrant." 
Here there is a plain ground of oom plaint, for I 
think the debtor shoold have been called upon 
to shew caofie why be did not obey the order, 
before he could be imprisoned for dUobedienoe 
of it I think there are other grounds stated 
which should not, in a ease of personal liberty, 
be too severely scrutinised. 

I shall allow the notice to be amended and on 
the return of it, if no other cause be shown, I 
shall allow the appeal. 

Upon this intimation probably the other side 
may oonsent to the allowanoe being now made. 



WcBSTBB y. Gorb. 
JBlff€tment ctet— Endorsement on igr^^Attomey and Agent 

A writ of ejectment should' be endorsed with the name and 
abode ui the attorney aotnally sniBg out the same, 
whether he Bues oat the same as o^ent for the attorney, 
or as hhnself the attorney for the plaintlfr. 

[Chambers, October 21, 1867.] 
A summons was obtained calling on the plain- 
tiff to shew cause why the writ of summons in 
ejectment issued in this cause and the copies 
thereof served on the defendants and the said 
service, should not be set aside for irregularity, 
on the ground that the residence of the plaintiff's 
attorney was not correctly stated in the endorse- 
ment on the fiiaid writs and copies, and the same 
were not endorsed with the n.ime and pla6e of 
abode of the attorney who actually sued out the 
said writ. 

The plaintiff's attorney hud an office at the 
Village of Petrolia, in the County of Lambton, 
and had resided there, but at the time this writ 
was issued, he had been abroad on business for 
some weeks. The writ and copies were endorsed, 
*' This writ is issued by O. J. Mackay, of the 
Village of Petrolia, in the County of Lambton, 
attorney for the said plaintiff, by Mr. Sullivan, 
his agent," but the place of sesidenoe of Mr. 
Sullivan was noi endorsed. 

Kerr, shewed cause, filing affidavits. 

It is shown by the affidavits that the plaintiff's 
attorney resided in Petrolia, though temporarily 
abisent on bu8iuep^ and it is shown that his office 
is in Pctrnlifl ; and when attorney resides at one 
pince and has an of^cc at another, the place of 
his office should be endorsed on the writ, Arch. 
Prnc. 10 ed. 172 ; Yardley v Ji>ne8, 4 Dowl. 46 ; 
Ablett V. Basham, 6 E. & B 1019 ; 26 L. J. Q B. 
289 ; Coppice v Hunter, 8 Dowl. 604. 

The Ejectment act does not require the plac® 
of Residence of an agent to be endorsed (sec. 8.) 

The name and abode of the attorney issuing 
the same shall be endorsed thereon in like man- 
ner as the endorsement on writ of summons in 
a personal action. The C. L P. Act, sec. 12, says 
that every writ shall be endorsed with the name 
and place of abode of the attorney actually tuinff 
out the same, and when he sues out the same as 
agent feir another, the name and place of abode of 
such other attorney shall also be endorsed there- 
on. The omission of the word actually in the 
Ejectment aot, shows it was not intended that 
the agent's residence should be endorsed on writs 
uf fjectmcut 



CrembU, oontra. Neither the place of abode 
of the attorney nor of the agent, has been en- 
dorsed OB this writ. 

Adam Wiuoh, J. — I think the attorney issuing 
the writ under the Ejectment Act, must be read 
as the attorney aetuaily suing out the writ in the 
C. h, P. Act, as the f^ectmeut Act refers to Uie 
0, L. P. Act in this respect, fur the endorsement 
is to be *' in like manner as the endorsements on 
writs of summons in a personal action." 

The place of business is the proper description 
of the attorney, though it is not where he sleeps. 
Tardley v. Jonee, 4 Dowl. 45 ; Ablttt v. Baeham, 
5 E. & B. 1019. 

Now this writ appears to have been is?ued by 
Mr. Sullivan, as agent for Mr. Mackay, the 
plaintiff's attorney, and while the attorney's 
place of abode is sufficiently given, that of Mr. 
Mncksy is not given at all. 

I am obliged, therefore, to give effect to the 
summons. If this ejectment writ is within the 
48th section of the C. L. P. Act, it may be amen- 
ded by that statute ; if not, I may amend as 
under the ordinary common law power, but it 
ought to be and is a cross-summons. 



ENGLISH REPORTS. 



CROWN CASES RESERVED, 



Rid. ▼. Thomas Mobbis and Abotbkr. 

MantSaughter— 'Death niAMTiMM io a eonvi^ion frv a magW 
trate for the ouau/t— iVior eonvicU'tn for the anauU no 
bar(oindictmetU^2i (£26 VtcL cap. 100, see. 45. 

Where, upon indictment for manslaughter, it appeared that 
the prisoner had, in the lifetime of the deceased, been 
■tunmoned Ytefore ma^strates and oonvioted and sen- 
tenced to imprisonment with hard labour for the assaults 
which subsequently caused the death, and that he had 
undergone that sentence, it was 

Bdd (KeUy, C. B., dissentiente) that nnder 24 ft 25 Vic 
cap. 100, sec 46, such conviction and punishiaent Was 
no defence to an indictment for manslaughter. 

[C. C. R, May 4 ; June 1.— 16 W. R 999.] 

Case reserved by Pigott, B. 

Thomas Morris was tried before me at tbe 
Stafford Spring Assizes upon an indictment for 
the manslaughter of Timothy Lymer. by inflict- 
ing bodily injuries on him on the 25th of June. 

It was proved in evidence that the prisoner had 
been summoned before the magistrates st the 
instance of the said Timothy Lymer for the 
assaults which cau&ed the death, and was convic- 
ted and sentenced to imprisonment with hard 
labour. He underwent that punishment. 

Timothy Lymer died on the Ist of September 
from the injuries resulting from the above-men- 
tioned apsaults It was contended under section 
45 of 24 & 25 Vic. cap. 100, that the conyiction 
for the assaults afforded a defence to the present 
indictment for manslaughter (see Reg. ▼. Elrtng- 
ion, 9 Cox C. C. 86 ; 10 W. R. 18.) There was a 
substantial question raised by the evidence 
whether the manslaughter was the result of 
injuries inflicted by the prisoner Morris or the 
other prisoner Gibbons, joined in the present in- 
dictment, and whether they were acting in con- 
cert I thought it desirable to let the prisoner 
Morris ba^e the benefit of either of the defences, 
and for thai purpose to let the questions of fact 
go to the jury upon the plea of not guilty, and 
to reserve the question of law, nnder the afore- 
said section 45, for the opinion of this Court. 
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The prisoner Gibbons was acquitted and the 
prisoner Morris was conyicted. 

If the Courr should be of opinion th»it r con- 
Tiotion for th ; iiHsault, at the instance of the 
injured person, under sec. 45, affords a defence 
in law to nn indictment for manslaughter result- 
ing from that as.sault, then a plea of not guilty 
to be entered, otherwise the prisoner Morris to 
be called up for judgmeit at the next assizes. 

O. Browne for the prisoner. No counsel ap- 
peared on the other side. 

[Mahtin. B., mentioned SalvCa ease, reported 
in the Old Bailey Sessions Papers, 1857, toI. 46, 
p. 884, the nature of which is stated in the fol- 
lowing jadgme.t ; and Kblly, OB., said the 
question turned on the meaning of the words 
»» for the same cause." in 24 & 25 Vic. cap. 1.00, 
seo^ 45 ] Rff. T. Walker, 2 Moo. & R7. 44 ; 
He^. T. Elrington, 1 B. & S 688, 10 W. *R. 18; 
and Reg. v. Stanton, 5 Cox, C. C. 324, were 
referred to. 

Car, adv. vult. 

Kelly, C.B — In this case I have the misfor- 
tune to differ with my learned brethren, who are 
of opinion that the conviction ought to be 
affirmed. The prisoner was charged before the 
magistrates with an assault, under the 24 & 25 
Vict. cap. 100, at the instance of the party 
aggrieved, and now deceased. Timothy Lymer 
was contieted and sentenced to imprisonment 
with hard labour, and has undergone that sen- 
tenoe. The assault, the unlawful act with whioh 
he was charged, is the same assault, and one 
and the same act as that which caused the death 
of Lymer, and of whioh he has been ooDTicted 
under the present indictment. I think therefirre 
that the case oome.s within the precise words of 
section 45 of the 24 & 25 Vic. cap. 100. which 
provides that iu such a cano ** he shall be released 
from all further or other proceedings civil or 
crimin!\l fur the same cause." It is true that 
the offence is now charged in other language, 
and that which before the magistrates was de- 
scribed as an assault is now described as man- 
slaughter; but it is one and the same act, and 
the cause of the prosecution before the magis- 
trntes and the cause of this prosecution are one 
and the same cause. The case therefore comes 
within the letter as well as the spirit of the Act 
of Parliament, and I think that to sustain this 
conviction would be directly to violate the maxim 
or principle of the law, **nomo debet vis vexari 
(here we might say puniri) pro eddem causd " 
Cafes may indeed be suggested in which there 
might be a failure of justice, as where an assault 
should have bc'en treated lightly by a magistrate 
and upon conviction a slight sentence passed, 
and yet, from the subsequent denth of the party 
assaulted, the offence might amount to murder ; 
but such a case must be rare <hnd exceptional, 
and I think we ought to prefsume that the magis- 
trates will in all cases under this or any other 
Act .of Purlinment do their duty, and as. where 
the charge is made at the ini«tance of the party 
aggrieved, it mny also bo presumed that the 
whole of the evidence would be fully brought 
before the mHgistratcs. and upon conviction an 
adequate punir^hment inflicted accordingly, I do 
not think it was the intention of the Lepislnfure 
or c<Mi$iirit« lit with natural ju«tice, that the acci- 
deut of thu puh8MiUfii' death of the [tnr y y'hould 



subject the accused to a repeTition of the trial and 
the punish raont. SilvPa caisp. in cionrly distin- 
guishable. Thera the pri-^oiior vt^xa in<iictod for 
the murder of o\w Roh«rtsou. and pleaded a plea 
of autrefois acquit, the atrquitt^l having been 
upon nn iniilictment for woon liu;:; with intent to 
kill. It was clear that this acquitta,! might have 
been pronounced upon the ground of iha jury 
having negatived thn intent to kill, and yet that 
the prisoner might well be guilty of the murder 
without an intent to kill the individual murderei, 
at if he had shot at anoih<ir man, but utiiutea- 
tionally killed Robertson. Tho plea therefore of 
autrefois acquit was in that ca§«e properly over- 
ruled. Here, however, the pri-oner has been 
tried, convicted, and punit<hdd for the very same, 
offence in all its parLs. though under a new name, 
as that for which he is now indicted and agtiiu 
convicted ; and it fseems^ t<) me that to allow this 
conviction'to stand, is to puuirsh a man twice for 
the very same cauHO in viMJation of the before 
mentioned maxim, and of ih«j c.xprej<.«< doc'aration 
of the Act of ParliamBut. 1 think thereforu th »t 
the conviction ought to be quii.shcd 

Martin, B., said the question was whether the 
suffering the iraprison>n«ut impojjed by tho jus- 
tices was a defence tn this indictra<*nt He 
agreed that Salvias case was not in point The 
meaning of the words '♦ the same c;iii!«e," in tots 
45th section, was (he same cune a*? thit on 
which the justices had adjuiicitfd; and, in hi* 
opinion, a new offence ivroi^e when thi** m.-tn died. 

Btles. J — I am of opinion thnt under statute 
24 k 25 Vic. cap. 100, stf»c 45. the prior convic- 
tion of the assault affords no dt»ft»nce to the «nb- 
sequent indictment of manslau^jhter, the deuth 
of the deceased having occurred after the con- 
viction, but bning a consequence of the assault 
The form and intention of the common law pleas 
of autrefois convict and autrefois acquit, yhow that 
they apply only where there has been a fc»rmcr 
judicial decision on the same accusation in sub- 
stance, and where the qyestion in di.ipute has 
been already decided. There has, in the present 
case, been no judicial decision on the s^tme 
accusation and the whole question now in dt!*puto 
could not have been decided ; for at the time of 
the hearing before the uiagistnites whether the 
assault would amount to culpable homicide or 
not, depended on the then future contingency 
whether it would cause death. The case of Re^. 
v. Salvi, argued before the Lord Chief Baron 
Pollock and my brothers Martin and Willca. if 
not precisely in point, is nevcrthe!e?«< a strong 
authority for this view of tho law. But reliance 
is placed on the words of the >itatute (24 & 25 
Vic, cap. 100, sec. 45) "for the same cause." 
It is to be observed thnt that statute docs not xjiy 
for the same act, but for the aame cause. Thv 
word ♦•cause" may undoubiediv mean act. bm it 
is ambiguous, and it mny aUo, perhaps with 
greater propriety, be h'eld to mean ♦* Q^\t»t for 
tho ttccu.^ation." The cau.He for the present 
indictment comprehends more than the cause id 
the former summons hefore the magistrate, fur 
it comprehends the death of the pjirty assaulted. 
It IS, therefore, at lea«<t in one sense, not the 
same cause. But if thi»f«e ohnervatioBs on the 
meaning of the word •* cause," as u.«ed in the 
statute, shnuld nppear to sav:>ap too tmioh i f 
refinement, and to be u;-'(d in kUjpM (f a 
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forced oonstraction, jt must be remembered that 
it 18 a Bound rale to cocetrae a statute in oonfor- 
mity with the oommon law rather than against 
it, except where or so far aa the statute is plainly 
intended to alter the coarse of oommon law. An 
additional reason in this case for following the 
common law is the mischief which would result 
from a different construction. My brother Martin 
has already illustrated the mischief in oivil cases 
by a reference to Lord Campbeirs Act. And in 
criminal cases the mischief might be much 
greater, a murderer, for example, by suffering 
or obtaining a proTiousconviction for an assault, 
mifcht escape the due punishment of his crime. 
Kiating and Shkb, JJ., concurred. 

Conviction affirmed. 



COURT OF EXCHEQUER. 



Ri Robinson. 

Attorn^' t bU—Taxalian — Lapae of twelve, monthi a/Ur 

delivery—" Special eireunutancet**^d <£7 Viet c.T3, c. 37. 

The fact that ao attorney's 1)111 contains charges which are 

prima facie and in the absence of explanation excessive. 

may constitute a " special circumstance" within the 

meanUig of the 6& 7 Vict. c. 73, s. 37, enabling the court 

or a judge to order a reference for taxation after the 

expiration of twelvemonths from the delivery of the bill. 

[Ex. Nov. 14, 1807.— 17 L. T., N.'S., 179.J 

In this case Martin, B. had made an order 
referring an attorney's bill of costs to the master 
for taxation. The bill was deliyered in Sept. 

1866. The co.sts in question had been incurred 
in defending an action tried in the country, in 
which the plaintiff obtained a yerdict, and the 
bill contained a number of items relating to 
attendance in Lon Ion for the purposes of a 
motion for a new trial, and of the taxation of 
plaintiff's coets, the itemii of which it is unneoes- 
sary to specify, but which, a? will be seen below, 
the court thought prima /uei$, and in the absence 
of special circumbtances excessiye in amount. 
The defendant'd attorney had made sereral ap- 
plications to the defendant for the amount, which 
in the first iubUnce had been answered by pro- 
mises of ptiyoient. Subsequently to March 26, 
18t>7, further applications for payment hud been 
met with complaints that some of the charges 
were exce:«bive, nod demands of a reduction in 
the amuuiit. Uliimately, upon the 6th Nor. 

1867, being more than twelve month;3 from the 
delivery of the bill, the order of reference to 
taxation was obtained by the defendant. 

The 6 & 7 Vict. c. 73, s 37, provides for the 
reference of attorneys' bills for taxation, but 
contains the following proviso : 

** Provided always, that no such reference aa 
aforesaid shail be directed upon an application 
made by the party chargeable with such bill 
after a verdict shall have been obtained, or a 
writ of inquiry executed in any action for the 
recovery of the demand of such attorney, &c., 
or after the expiration of twelve months after 
euch bill shall have been delivered, sent, or left 
ad aforesaid, except under special circumatancee 
to be proved to the mitisfaotiou of the court or 
ju>l{;e to whom the applicaliou for such reference 
shHil be made." 

Field, Q. G. (with him Shrphtrd) moved to set 

the order aside.— -This qucr«tion turns upon the 

meaning of the words " Hpecial circumstances," 

■ iu the & 7 Vict. c. 7o, s. 37. There are no 



special circumstances within the meaning of the 
Act in this case. The amount of the charges 
made does not constitute such a circumstance. 
That was known to the defendant during the 
twelve montlis after the delivery of the bill, aud 
special circumstances must be something which 
has occurred, or come to the party's knowledge, 
after the expiration of that time, or something 
involving fraud or misrepresentation on the part 
of the attorney by which the party charged has 
been induced not to move during the time. 
Re Whicker, 13 M. & W. 649. 

Ebu«t, C.B. — No court ought to interfere for 
the purpose of referring a bill to taxation after 
the lapse of twelve months upon grounds uf 
a trivial character, or unless circumstances exiHt 
which make it only reasonable that it should be 
so referred. In this case, however, some of the 
charges made in the bill, are charges which arc 
prima faeU excessive. It is of course possible 
that it may be shown to the satisfaction of the 
master that by reason of special circumstances 
these charges were reasonable and necessary, 
but in the absence of such circumstances they 
are of an extreme nature, and such as the client 
has a fair right to have referred to taxation. I 
think, therefore, that although the twelve months 
had elapsed, special circumstances existed which 
rendered it quite competent for the judge to refer 
this bill for the taxation. 

Marti V, B. — I am of the same opinion. I 
do not say that it would \>t right to refer a bill 
to taxation on such grounds after the lap.^e of » 
very long period when the particulars had passed 
out of memory, but in this, two months liad not 
elapsed after the twelve months. 

PiGOTT, B. — I am of the same opinion. I think 
that, in the interest of both aUnmeys and clients 
this Act should receive a liberal construction, 
nnd that when a judge has seen special circum- 
stances in a case, we ought to bo very sUiw in 
reviewing his decision. Rule rrfmed. 



CHANCERY. 
Baxhsdalv v. MoMurbat. 

NiduBn»—Fbviing nf a t^eam^^Pr^tan'ptiw right— Un of 
a f««ip np^cU* of raw wiUrial in a manu/acturfi—Pradtce 
— JurUdicfion nf one Lord Juxtice xitting alone to four 
appeals from deereett made upim mfitumfur deerte. 

The defendant occupied paper mills on the banks of a 
stream, into whicii he discharged the reftiae of his manu- 
facture. A prescriptive right to foul the stream hadb^en 
acquired by the defendant's predecessors in tlie occupa- 
tion of the mills. Tliose predt'ce^aors used niRs In the 
manufiiRture of papers. Soon after the defejidaut came 
into occupation of the mills he introduced into, and em- 
ployed in, t}iQ manufacture a new raw niiterfal called 
esp»irlo gragn. Upon a suit by a neighbouring occuptor 
to restrain the defendant from fooling the stream to tlie 
plain tifTs i^Juiy, it was contended that, independently 
of any increase<l fouling of the stream, the plaintitl' bad 
a right to an injunction by reason of the nuisance caused 
by the use of e^p^irtn grasn being a new kind of nuifiance 
in resiieot of which no prescriptive right had been acquir- 
ed by the defendant 

Heid^ that it was not sufficient for the plaintiff to show that 
the defendant used in his manufacture a new raw mate- 
rial but that he must showfurther a greater aiuouut of 
pollution and injury arising from its use, aud that tiie 
onuf of showing this lay on the plaintiff 

The plaintiir not having shown this, his bill was dismissed 
with costs. 

Under the statute 30 & 31 Vic. c. 64. s. 1, one Lord Justice 
sitting alone has iurisdiction to hear and decide appeals 
from decrees made npon motion for deoroe. 

(L. J., July 31, 18rt7-ld W. R. 32.] 
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This was An Appeal from adeeree niAde bj Vice- 
Chancellor Stuart, apon the plaintiff's motion for 
a decree, granting a perpetaal injnnotton to res- 
train the defendant from fouling a stream to the 
injury of the plaintiff. 

The plaintiff occupied premises upon the 
bank^ of the RiTer Chess, in Hertfordshire, 
and the defendant oceopied paper mills on the 
banlcs of the stream higher up than the plaintiff's 
premises, and the defendant discharged the re- 
fuse arising from his manufacture of paper into 
the stream. A prescriptive right to foul the 
stream to a certain extent had bejen acquired 
by the defendant's predecessors in the occupation 
of the same mills. Those predecessors maou- 
faotured paper from rags, but the defendant, 
soon after he came into the occupation of the 
mills, introduced into and employed in manufac- 
ture a new raw material called ** Esparto Qrass." 
The plaintiff filed bis bill in this suit against the 
defendant, to restrain him from fouling the stream 
to the plaintiff's injury, and, on the hearing of a 
motion for decree, Vice-CbAncellor Stuart made 
A decree for a perpetual injunction against the 
defendant. The defendant appealed. 

Bacon, Q.C., Sir R. Palmer, Q C, and Fry, {qt 
the defendant. 

Dickinton, Q.C., and Birley, for the petitioner, 
contended that the use of a new raw material by 
the defendant constituted a new kind of nuisance, 
AS to which the prescriptive viiYii did not extend, 
and that the onu» of showing that there was no 
nuisance lay upon the defendant. 
. The following cases were cited ;^LultreW» 
cane, 2 Co. Rep. 493 ; Dand v. KingBCote, 6 M. 
& W. 174; Bishop ▼. North, 11 M. & W. 429; 
Moore ▼. Webb, 1 C. B. N. S. 672 ; Cote v. The 
Midland Countie* E. Co , 28 L. J. Ch. 727. 

The evidence in the case was very voluminous, 
and the appeal was heard at great length before 
the Lords Justices Turner and Cairns, and at 
the oonolusion of the arguments on June 4th, 
judgment was received. Before judgment was de- 
livered the Lord Justice Turner died. Soon after 
the statute 80 & 81 Vic. o. 64 was passed which 
enables one Lord Justice sitting alone to hear 
and decide Appeals in certain cases. 

Section 1 of that Act is as follows:--" All the 
jurisdiction, powers, and authorities of the said 
Court of Appeal under the Act 14 & 15 Vic. c. 
83, or under any other Act, may (except as here- 
inafter mentioned) either by both of the judges 
appointed under the said Act when sitting to- 
gether, or by either of the said judges when sit- 
ting separately, oi by the Lord Chancellor when 
sitting with the said judges, or either of them ; 
provided that no decree made on the bearing of 
a oaufte or on further consideration, shall be re- 
beard before the said judges when sitting sepa- 
rately, provided also that the Lord Chancellor 
shall and may, while sitting alone, have and 
exercise the like jurisdiction, power, and athor- 
ities as' might have been exercif^ed by the Lord 
Chancellor if this Act had not been pas<4ed. 

July 29th. — The case was placed in the paper 
before Lord Cairns alone, with a view to his dis- 
posing of it. The parties, however, objected that 
it was doubtful whether, under the provisions of 
the above P til lute, one Lord Justice c«»nld decide 
n«i np.ipfil from h <lecroc. even thnui>h it w»»re made 
upon rautiiin for deeiee. It was therefore ar- 



ranged that, in order to prevent any doubt as to 
the right oP either party to appeal to the House 
of Lords, the case should be placed in the piper 
before both the Lord Justices, so th»it the judg- 
ment of tbe Court might be delivered by Lfinl 
Cairns, with tbe formal concurrenc.: of Lord Jus- 
tice Rolt. 

July 41. — The arj^uments were pro forma re- 
opened. Befoits giving judgment 

Lord Cairns, L. J., said that, as a doubt ha<l 
been expressed as to the jurisdiction conferred 
by the new Act, and as the question mif^ht be 
material with respect to other cases, he thought 
it proper to state that he had conferred with the 
Lord Chancellor, {and with bia learned brother 
Lord Justice Rolt, and that they all agreed in 
thinking that there could be no doubt that tbe 
words " hearing of a cauHe*' were used in the new 
Act in the technical sense which h?td been pre- 
viously attached to them. The di>tTnction was 
known and established betweea bringing a GAu<«e 
to hearing by means of filing replication, and by 
means of a motion for decree, the tatter method 
not being technically the hearinic of the cause. 
There could be no doubt therefore, as to the 
jurisdiction of one merabpr of tbe Court to hear 
and decide appeals from decrees made upon 
motion for decree. 

Rolt, L J., agreed that there onuld be do 
doubt that that was the meaning df the wnris in 
tbe Act. 

Lord Cairns, L J., then stated the nature of 
the case, and mentioned that the late Lord Justice 
concurred in the conclusiou to which his Lordship 
had come. His LordKhip then procfoded to nay 
— Does the use of a now raw material in the 
manufacture of paper, from the mere circum- 
stance that the material is new and different from 
that formerly used, destroy the right previou-ly 
possessed by the defendant to discharge polluted 
water into the stream? With great respect to 
his Honour the Vice-Chancfellor, I doubt whether 
the questfon on this part of the case is one as 
much of law as of fact. The qoentinn appears 
to me to be, what is the right or easement of the 
defendant? Is it a right, specific and defined, to 
pollute tbe stream by di^cbargiug the dirty 
water in which rags have been washed ; or is it 
a right to discharge into the river the refu«e 
liquor and foul washings produced by the manu- 
facture at his mills of paper, in the reasonable 
and proper course of sush manufacture, using the 
materials which are proper for the purpose, but 
not increasing, as against the servient tenement 
to any substantial or tangible degree, the amount 
of pollution ? In my opinion the right of the de- 
fendant would, upon the facts before us, be fuund« 
and be properly found, by a jury to be the latter 
aud not the former. U is difficult to suppose 
the existence of an easement, founded on and 
limited to the washing of rags {( made specifie 
in this way, it would be confioed to rags known 
and in use at the time the easement was acquired, 
and the rags of textile fabrics, afterwards coming 
into use must, however valuable for the manu- 
facture of paper, be excluded. Rag?, aSain. 
would afford no standard by which to test nr 
limit the amount of pollution S<»uie wooM be 
much more dirty than others ; the washings frnm 
some might be harmless, and from others dtfle- 
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teriouB. la rags prodoced fVom vegetable sub- 
tance the properties of ihe fibrous matter mi^rbt 
be Yerjr different ; in some, as in linen and cot- 
ton rftg!i, the fibre being elaborately treated in 
the course of manufacture ; in others as in the 
coarse sacking or bagging, especially of hemp or 
jute, the fibre retaining much more of its origi- 
nal character, 

I am therefore of opinion that It is not suffi- 
cient for the plaintiff to show t lat^the defendant 
uses in the manufacture of paper a raw mate- 
rial different ffom that formerly employed ; be 
must show, further, a greater amonut of pollu- 
tion, and ii^ury arising from the use of this new 
material ; Aud the onus, of coorse, of showing 
this lies on the plaintiff. His Lordship then 
discussed the evidence and came to the couclusion 
that the plaintiff had not made out his case. The 
bill must therefore be dismissed with costs, but 
there would be no costs of appeal 

RoLT, L. J., expressed his formal couourrenoe. 



Lawtoh v. Priob. 



Pradict—AUendanceUfore examiner^^penui—R'fugol to 

be swam. 
The defendfmt attended Iwfore the examiner for eross^z- 
aniiuation on his affidavit made in the sait^ bat refused 
to be sworn until a sufficient sum for his expenses had 
been offered by tiM plaintifr. 
The Court, on motion by the pUintitf, ordered him to attend 
again at his own expense. 

[V. C. 8. Nov. 14, 1867—17 L. T., N. 8., 163,] 

This was a motion that a defendant should be 
ordered to attend before the examiner at his 
cwn expenses, to be cross-examined on an affi- 
davit made in the above oauee. The facts were : 

In June, 1867, the defendaat made the affidavit 
in question for the purpose of verifying bis 
accounts as to the matters in dispute in the suit. 
Subsequently he was subpoenaed and attended at 
the office of the examiner for cross-examination, 
on the affidavit, but when there, refused to be 
sworn, in consequence, as was alleged, of a dis- 
agreement as to the sum to be paid for his 
expenses. 

Tho plaintiff now moved as above, and further 
tb<it the defendant might be ordered to bring 
with him and produce certain letters, and copies 
of letters, and also his letter-book or books, and 
all memoranda and accounts referred to in the 
subpoetm obtained in the suit. 

On th& part of the defendant, it was objected 
that the subpoena was irregular in form, and that 
he had not been properly served with it. 

Bacon, Q C , and Dumerque appeared in sup- 
port of ihe motion. 

D ckifMon. Q C, and Morrin, for the defendant, 
contended that he was right in objecting to be 
Bwom until an adequate amount had been offered 
for his expeneses. He was perfectly willing and 
retidy to be cross-examined as soon as a proper 
sum had been arranged. It did not devolve on 
the plaintiff to fix the amonnt, but waa a matter 
which ought to have been referred by him to the 
taxing master. Independently of the question 
of expenses there were irregularities in the snb- 
I ocna which justified the defendant in the course 
lie hnd taken. By the orders of the court notice 
to cro^s-exiimino must be given within fourteen 
dny*. Now the affidavit was filed June 18, and 



the subpoena was not served on the defeudnnt 
until 3u\y 8, several days aftor the lime fixed by 
the orders. The subpoeaa also utated ih»»t the 
defendant was to be cross-examined on accounts 
as well as on the whole of the evidence. This 
was contrary to the practice : {Rt Lord:* E9t»ite, 
L. Rep 2 Eq. 605.) Although the defendant 
had gone to tho examiner's office, his attendance 
was volnnury, he bad not been swoio. and could 
not be considered to have attended inform, or to 
have waived his right to object to the irregular- 
ities in the subpoena. 

The Vicb-Chascblloe — It is shown by the 
examiner's certificate that the defendant atten- 
ded at the examiner's office. It is stated that he 
refused to be examined on account of the insuffi- 
ciency of the sum offered for his expenses. It 
was certainly open both to him imd the plrtintiff 
to have suggested that the. taxing mapter should 
certify what was the proper sum to be paid, but 
that was not done. There has been an attempt 
to show that his refusal to be sworn arose out of 
certain irr«»gularlties in the suhpcena, and not 
merely on account of the insufficient offer for 
expenses. That, however, does not appear to 
he' the case, and, even if it were, the fact of the 
defendant having attended has put an end to 
any question as to irregularity, and it cannot 
now be raised. There roust be an order that the 
defendant attend at bis own expense, and pay 
the costs af this application. The plaintiff must 
undertake to pay th« anionnt certified by the 
taxing master for th^ former attendance. 



IRISH REPORTS. 



QUEEN'S BENCH. 

BaLfABT Bahkirq Company v. Stamlet. 
DmMmr^aurdyoi maker of joint mmmiMmnf nofe— J?e«on- 

To an action on a joint promissorv note of three persons 
payable one month after demand, one of the niakera 
pleaded on equitable groanda that he made the note as 
surety for another of the makers without consideration, 
of which the holders had notice, and tliat the holders did 
not make any demand ttom any of the Joint makers of 
the note within a reasonable time, but delayed for an 
unreasonable time, to wit, ten years. 

Heldf a bad plea. 

(Q. B. (Ir.) April 25, 30—15 W. n. 980J 

This was an action on a promissory note. The 
plaintiffs complained that the defendant, on the 
5th July, 1856, by his promissory note now due, 
promised to pay the Belfast Banking Company 
on order at their office in Armagh £200 one 
month after demand, and the plaintiffs averred 
that afterwards, to wit, on Ist March, 1806. pay- 
ment of said note was duly demanded of the 
defendant, and that more than one month had 
elapsed since the making of the said demand, 
but the defendant did not pay the said note, 
although the same was duly presented for pay- 
ment at the office of the defendants in Armagh 
on the 19th November, 1B66. 

The defendant by bis fourth plea said, upon 
equitable grounds, that he made the said note 
with one Jervais Winder and one Benjamin 
Peebles Davidson, and as the j<dnt and several 
note of said three pereons, he, the said Winder, 
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and defendant making and signing same for the 
acoominodatioa of auld BeDJamin P. Dayidsoo, 
and as his sureties only, to seoare a debt due to 
the plaintififi) hy the said Dayidson, and not other- 
wise, and that wben the said note was made and 
delivered by defendant to plaintiffs it was agreed 
between plaintiffs and the several makers thereof 
that defendant and Winder should be liable to 
plaintiffs as aareties for said Davidson only, and 
except as aforesaid there never was any value or 
consideration for the making of the said note by 
the defendant ; and the defendant said thai 
although from the time of the making of the 
said note hitherto the plaintiffs were alwajs the 
holders of the said note, the said plaintiffs did 
not within a reasonable time after the making of 
said note, after the making and delivering there- 
of to them as aforesaid, make any demand ^for 
the payment of the same according to the tenor 
thereof, either from the'said DavidHon, the prin- 
cipal debtor, or from the said J. Winder, or this 
d'.>f('ndnnt ; but on the contrary, they the plain- 
tiffsi delHyed to make any such demand fur an 
unreasonable time« to wit, for the period of ten 
years from the making of said note and the 
delivery thereof to the plaintiffs. 

To this defence the plaintiffs demurred, becaus^ 
it showed no obligation on the part of the plain- 
tiffs to demand the payment of the said, note 
within any particular time from any of the par- 
ties in said defence mentioned, and because the 
forbe>ir>ince of the plaintiffs to demand the pay- 
ment of the said note withiit a reasonable time 
does not either at law or equity discharge the 
defendant from his liability to pny the said note. 

Oeorge FoUy^ (with him McDonnell, Q. C ) in 
support of the demurrer. The plea only shows 
forbe trance No agreement to proceed within a 
reasonable time is alleged, and there is no obliga- 
tion by law to proceed within any given time. 
Mere laches on the part of the creditor would 
not ilischarge a surety. He cited Madden v. 
Mc Mullen, 13 Ir. C. L. 303; Mon v. Hall. 5 Ex. 
47 ; Fruzer v. Jordan, 8 E. & B. 806 ; G^^mg v. 
Edmond*, 6 Bing. 94 ; Wright v. Simpson, 6 Ves. 
714, 733 ; Tucker v. Laing, 2 K. & Johns. 749. 

Monroe, (with him Ilarriton^ Q C and Fulkiner, 
QC ) iu support of the plea This is rightly 
pleadt'd as an equitable defence : Pooley v. Ilar- 
radine, 5 W. R. 406 ; 7 £.♦& B iU ; 3'jur. N.S. 
4SB ; Davies r. Stainbank, 6 De G. M. & Q. 679. 
The defendant does not lose his rights as a surety 
because he is prima facie a princip.il. The tenor 
of the note may be departed from in order 
to recognize and give effect to those rights. 
Oreenough v. MeCtelland, 80 L. J. Q. B. 16; 
8 W. R. H12 ; Lawrence v. Walmtley, 81 L.J. C.P. 
143; 10 W. R. 844. As against the person 
secondarily liable the holder must show that he 
has used due diligence in performing all the 
duties imposed upon him as against the person 
primarily liable: see Mutual Loan Fund Aisoci- 
alion V. Sudlow, 5 C B. N. S. 451, where the 
surety was held discharged (though primarily 
liable by the tenor of the note) because the 
creditor had wasted the assets of the prinotpal 
debtor. This, being the case of a negotiable 
instrument, is distinguishable from the cases 
cited on the other side. The ordinary case of a 
person secondarily liable on a negotiable instru- 



ment IS that of drawer or indorser, and once it 
is shown that the defendant is a person second- 
arily liable on this note, he is then in the s«me 
position as if be appeared as an indorser. Iq- 
dorserd are entitled to notice of dishonour, and 
to have proceedings taken against the principal 
within a reasonable time, else there is a presump- 
tion that the bill is paid, in favour of the person 
secondarily liable. See Story on Bills, 409, 
section 322. 

It would be inequitable to make any distinction 
between a surety in the position of the defendant 
and an indorser. The Statute of Limitations 
would not begin to run till demand was made ; 
and in such a case it has been held that demand 
must be made within a reasonable time. Codman 
V. Rogers, 10 Pick 112. 

McDonnell, QC, in reply. 

0*B&[XN, J. — The defence here does not at- 
tempt to set up any special agreement between 
the parties, which would impose upon the plain- 
tiffs the duty of making the demand for payment 
within any certain time. It does not aver that 
there was any application made to the plaintiffs 
to proceed t:pon the note. It does not even aver 
that the delay was not without the full concur- 
rence of the defendant, or that any damage 
accrued to the defendant by reason of such de- 
lay ; it is quite consistent with the plea that the 
defendant is as well able to pay the note as ever. 
Now, although all the parties are on the face of 
the note equally liable at law, still if the defen- 
dant signed the note for ^the accommodation of 
a third person without consideration, and that 
the plaintiffs had notice of this, he will be con^ 
sidered as a surety, and entitled to plead on 
equitable grounds any circumstances which would 
erttitle a surety to be discharged in a court of 
equity. Here it is relied upon as a discharge 
that un unreasonable time elapsed before demand 
was made by the plaintiffs, but it is not alleged 
that they were ever called upon to present the 
note by the defendant or any one else. An! in 
Madden v. McMullen (tupra) and Wright v. Simp- 
ton (suprtt) it is laid down that mere non-feasance 
of the creditor will not discharge the surety, if 
the creditor has not been required to take pro- 
ceedings to recover the debt from the principal. 
It was ar.£ued ou the part of the defendant that 
this is an auaioj^ous case to the liability of nn 
indorser of a bill or note, which ceases after a 
rea-^onable time has elapsed without any proceed- 
ings by the bolder against the parties primaiily 
liable. But there the respective liabilities of the 
parties appear in the face of the note ; th ; posi- 
tion of the indorsee as a surety is clear and 
unmistakable ; but no case has decided that 
mere lapse of a time can discharge a surety who 
sets up his rights of suretyship only by altering 
the prima facie liability of the parties as the/ 
appear on the face of the note. The distinction 
between securities payable at a certain date, vii.» 
ordinary bills, cheques, &c., which are intendcvl 
to be used immediately* and such instruments as 
this promissory note, payable on dem»iod. and 
intended to be a continuing security, is cl 'arly 
pointed out in Brook v. Mitchell, 9 M. & W, J 8. 
I am therefore of opinion that the demurrer 
should be allowed. 

Qkorgr, J , concurred. 
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DISTKICT COURT. PHILADELPHIA. 

Mahonet t. Railboat). 

The negligence of a person hnving a child in charge, but 
without authority of its parents, is not a defence to an 
action by the child. 

New trial. 

Opinion by Sh&rswood, P. J. 

Wq think there was evidence of neg1ig<>nce in 
the flervante of the defendantit aufficieDt to justi- 
fy the ferlict. It is not necessary here to say 
whether a mere scintilla is eDongb. On that 
point the finding of the }ury is approyed by the 
Judge before whom the trial was had. 

The question then reserved is simply this, as- 
suming negligence on the part of th " defendants, 
whether the negligence of a person who, without 
express authority from the parents, but as an set 
of kindness, takes charge of an infant child, 
contributing to the injury, is any defence in an 
action by the child? In this in^ttnnce the onfor- 
tnnnte woman who laid hold of the child to carry 
it across the track of the railroad, and who lost 
her own life in the attempt, was the aunt of the 
platnliff. The plaintifif did not reside with the 
aunt, and no evidence was offered to shjw any 
auihority in her. If, however this was an action 
by the father to recover damages for the death 
of the child, a very different question would be 
presented It would most probably be held that 
it was negligence to suffer such au infant to be 
on the streets without a caretaker, and he could 
not hold the defendants responsible, whether he 
had appointed a care taker who was negligent or 
Ksft the child to roam at large without one. To 
a child of ptaintiff^s years no contributory -liegli- 
gence can bo imputed. Neither is the plaintiff 
precluded from recovery against one joint tort 
feasor, by showing that others have borne a share 
in it All torts by several persons are joint or ser- 
cral at the election of the injured party, but one 
saiisf.iction can be recovered, and there is no con- 
tribution among tortfeasors. Hence springs the 
n^ht of a plaintiff, who has recovered several 
verriicts ngninst different defendants, lo elect de 
mfiiorihuM damnit. There is nothing in the case 
to show that plaintiff could not have included her 
nnnt as defendant with the company or their 
officers, or maintained a separate action against 
her. The English case cited snd relied on by 
the oouiivel of defendants, Waite v. Horth- East- 
ern Railway Company, 7 W. R. 811, was the case 
of the negligence of the person in charge of a 
chiM. who had taken and paid for his passage 
with defendants, a rhilroad company, and while 
waiting in the depdt to get on board, the child 
was injured by the approach of another train, of 
which the defendants had given no notice. The 
defendants might well have said we would not 
hare receivctl the child as a passenger without a 
care tnker. or if we had we would have put him 
in chnrge of a servant, or in a place where no 
harm could come to him till the train was ready 
to Ptart. The decisions of the New York and 
Ml >'sachusetts courts arc certainly entitled to very 
hijih r<'Sj»ccr, but they are not authority binding 
on u-i. and the piecise point was not made or mot 



ill those cn*eH ffar'field v Ropr.r^ 21 Wend. 
015; HnUp ▼. The lioston Gn Co 8 (Jrf»y yi^. 

In this deciMon we (hit-k that we arc fully 
sustained by the opitiion of onr own Supremo 
Court in Smith v O'Connor, 12 WHcht. '218. 

Rule discharged and judgment for plaiiitiff on 
point revelled. 

I t IJ _..! 

DIGEST. 



DIGEST OF ENGLISH LAW REPORTS. 



POR THE MONTHS OF FEBRUARY, MARCH AND 
AND APRIL, 1807. 



(CXmtinwd from page a08 ) 
Will. 

1. A will was written on one page of a sheet, 
and the testator's signature was at the end of 
that page, with the words, " Witness, W. 
Hatton;" and the names of three persons were 
written, under a memorandum not testamen- 
tary, at the top of the second page. Held, that- 
from the position of the three names, and the 
circumstances of the cose, the names were not 
placed tiiere for the purpose of attesting the 
will, and probate was refused. — Oooda of Wil- 
ton, Law Rep. 1 P. A D. 269. 

2. A. made a will in 1837, appointing B. an 
executor and residuary legatee. In IStjl she 
delivered the will and her deeds to B. for safe 
custody, first sending for C, and asking him to 
witness the delivery. Before the delivery, she 
wrote her name at the foot of the will, and 0. 
and B. theirs, the latter with the prefix, ." exe- 
cutor." A. gave no reason for signing, and 
said nothing to B. and C. about being witnesses 
to her will. Held, that this was not a re-execu- 
tion of the will, and that the will was entitled 
to probate by virtue of the original execution. 
—Dunn V. Dunn, Law Rep. 1 P. A D. 277. 

3. By letters-patent, the barony of B. was 
conferred on E. for life, remainder to R., E.'s 
second son, in tail male, remainder to E.'s 
younger sons in tail male successively. The 
patent contained a shifting clause, that, in cer 
tain events, the barony should go over. Sub- 
sequently, a testator gave her freeholds, lease- 
holds and chattels to trustees on trust, to " con 
yey, settle and assure " the same " in a course 
of entail to correspond, as nearly as might be," 
with the barony, in such manner and form as 
the trustees should consider proper, or their 
counsel should advise. Held, that the freeholds 
ought not to be settled in strict settlement, but 
must follow the limitations of the barony, so 
that R. would be tenant, not for life, but in tail 
male ; that the leaseholds and chattels must go 
with the real estate as far as practicable ; and 
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that the shiftiog clause in the settlement must 
follow that in the lettere-patent. — Vueonnt 
IJolmeadale V. West, Law Rep. 8 Eq. 41A. 

4. Testator, after giving all his property on 
trust for the maintenance of his sons (naming 
them) and his daughter H., till H., who was the 
youngest child, should attain twenty-one, de- 
vised particular lands to each of his sons in tail 
male. He then directed, that, if any of bis 
sons should die during the minority of H., as 
aforesaid ; or, if any of them should die with- 
out having such issue, as aforesaid, and either 
before or after their or his share should be 
divisible according to the will, the share or 
shares of him or them so dying should go " to 
my next surviving son, according to the senio- 
rity of age " in like manner as the original 
shares. J., a son, died during H.'s life, leaving 
children. Held, that J.'s estate tail was divested 
by his death, and went over; held, further, that 
as the testator had arranged his sons* names in 
the descending order of birth, " next surviv- 
ing" meant "next younger" son. — Batboood 
' V. Lock-wood, Law Rep. 5 Eq. 487. 

6. Gift of an annuity, to be equally divided 
between A. and B. for and during their joint 
lives, or the life of the survivor or longer liver 
of them respectively. Held, that A. and B. 
took as tenants in common, and that the share 
of one dying went to his representative. — 
Mryan v. Ticiffff, Law Rep. 3 Eq. 433. 

6. Testator gave property on trust to accu- 
mulate till his eldest daughter should attain 
twenty-one, and then a third to be paid to her ; 
the other two-thirds to continue accumulating 
till his second daughter should attain twenty- 
one, and then a third to her ; the other third 
to be paid to his yoangest daughter on her 
attainin<r twenty -one. If one or more of his 
daughters should die under twenty-one without 
issue, then the share or shares of such one or 
more so dying, to be paid to his surviving 
daughters or daughter. He directed his trus- 
tees, when each daughter should attain twenty- 
one, or marry, to convey to her one-third of the 
property for life, remainder to her children in 
fee. In default of issue of any one or more of 
bis daughters, he directed the share or shares 
of such one or more dying without issue to be 
limited so as to go to her surviving sisters and 
their issue, in like manner as the original thirds 
were directed to be conveyed to each of them. 
And if all the daoghters shoold die without 
issue in their mother's lifetime, he g»ve the 
property to his wife for life, remainder over. 
He also directed that, in the conveyances to his 
daughters, all necessary provisions should be 



inserted to protect the entail and succesion 
designed to be effected on his daughters, and 
the issue of them. Held, that the children of a 
daughter first dying should participate in the 
share of a daughter afterwards dying under 
twenty-one without issue, and that " survivu^" 
must be read " other." — Hurry v. Morgan., Law 
Rep. 8 Eq. 152« 

7. One who had bought a leasehold intereat 
which was assigned to him, and afterwards the 
reversion in fee, which was conveyed to a trus- 
tee for himself, subject to the lease, gave to his 
wife by will " the whole of my personal pro- 
perty, estate and effects, of every and whatso- 
ever kind they may be." Held, that tlie term 
passed under the will as a, term in gross, and 
not attendant on the Inheritance, but that the 
reversion did not pass. — Belaney v. Belanty 
Law Rep. 2 Ch, 138. 

8. Testatrix directed the interest of stock to 
be paid to D. for life, and at his death to be 
transferred to his personal representatives- 
H^Ld, that D. took an absolute interest. — AJger 
v. ParroU, Law Rep. 8 Eq. 828. 

9. A., by a will purporting to dispose of "all 
his worldly estate and effects in manner follow- 
ing," directed his debts paid out of his personal 
estate, and that his executors should sell all his 
stocks and such other part of his personal es- 
tate as was in its nature saleable, and collect 
and get in all money due and owing to him, 
and all other his estate, and convert the same 
into money, and hold the proceeds on trust to 
pay debts, and invest the residue thereof on 
certain trusts. After making his will, A. 
bought a house. Held, on a bill for specific 
performance by A.'s executrix against a pur- 
chaser of the house, that she had power und«r 
the will to sell the house, and specific perform- 
ance was decreed. — Hamilton v. BuchmaaUr, 
Law Rep. 3 Eq. 828. v 

10. The presumption that a will which cannot 
be found was destroyed by the testator with 
the intention of revoking it, and not with the 
intention of setting up an earlier will, can be 
rebutted only by clear and satisfactory ^v\- 
denee.'^Bckersley v. Plait, Law Rep. 1 P. <fe D. 
281. 

11. A., <IW-ning with others rights of pasture 
over certain lands, by will, before the Wills 
Act, devised the estate in respect of which 
these rights of his were held. Afterwards A., 
joining with his co-owners of these rights, and 
with the owners of the lands over which they 
extended, granted the rights and lands to tras- 
tres on trust to allot and convey tlie lands 
among the grantors, and to make roads, Ac, 
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The trastees reconv^yed to A. a portion of the 
lands, in lieu of his rights, by a deed to irhich 
A. was party. A. died before the deed was 
executed. Held, that the conveyance t« the 
irnstees revoked the devise. — Grant r. Bridger, 
Law Rep. 8 Kq. 34 T. 

12. A testator gave his estates to trustees, to 
stand possessed of the real estate for the use of 
his nephew, for life, with remainder to the first 
and other sons of the nephew in tail, and to 
stand possessed of the personal estate, on the 
same trusts as his real estate, "or as near 
thereto as the rnles of law and equity will 
permit," provided that the personal estate 
should not vest absolutely in any tenant in tail, 
unless such person should attain twenty-one. 
After the testator's death, the nephew died, 
leaving a son. Md (Lord St. Leonards dis- 
$entienie), that the gift of personalty was not 
void for remoteness aa a gift to such tenant in 
tail as should attain twenty-one, but was a gifb 
to the lirst tenant in tail of the real estate by 
purchase ; and that, therefore, the son took an 
absolute interest in the personalty, liable to be 
divested on his dying before twenty-one. — 
Christie v. Gosling, Law Rep. 1 H. L. 279. 

1 8. Legacy to trustees, in trust so long as A. 
should not become bankrupt, to pay him the 
interest till he should attain twenty -five, so that 
he might not deprive himself thereof by anti- 
cipation, in which events A. should lose all 
benefit of the provision, " my object being for 
A.'s personal wants till any of such events 
should happen, and then for the good of his 
family." On the happening of any such event, 
the fund to be in trust for A.'s children; but if 
A, should then have no children, the fund was 
to fall into the residue, subject to a power in 
the trustees to pay A. any sum they may deem 
fit in their discretion. The fund was to be poid 
to A. at twenty-five; if he died under twenty- 
five, leaving children, the fund was to be in 
trust for them. There was also a power of 
advancement for A.'8 benefit. A. died under 
twenty-one, unmarried. Heidf that A. had a 
vested iiiterest in the money, subject to be 
divested in the event of bankruptcy, or aliena- 
tion, or death without children under twenty- 
five, and that, as none of these bad happened, 
his estate was absolute. — Pearson v. Dolman, 
Law Rep. 3 Eq. 315. 

14. A testator devised certain land on trust 
for his son, and then to be divided among such 
of his daughters as should be living at the 
son's death, and the children, grandchildren, 
and issue of such of his daughters as should 
then be dead; such children, grandchildren 



and issue respectively to take equally among 
them the shares to which their parents would 
have been entitled had they been living. M., 
one of the daughters, died before the son, hav- 
ing had ten children ; six of those had died in 
her lifetime (five childless, and one leaving 
children who were alive at the eon's doath); 
dne other of M.'s children died before the son, 
leaving a child who also died before the son ; 
three of M.'s children survived the son. Held, 
that the gift to M.'s children was not substitu- 
tional, but original, and that it was not necessary 
that they should survive the period of distri- 
bution in order to take ; held, further, that M.'s 
grandchildren took only the shares to which 
their parents would have been entitled if living, 
and not equally with the children. ^- /n re 
Orton*s Trust, Law Rep. 8 Eq. 37P. 
See Administration; Election; Executor; 
Foreign Court; Probate Practice; Re- 
vocation OP Will ; Vested Interest. 

Witness. 

1. An action of ejectment was brought by 
A.'s son, claiming as A.'8 heir, supposing that 
A. was dead. Another action of ejectment was 
afterwards brought by A. for the same premises- 
Held, that there was no privity of estate between 
A. and his son, and therefore that evidence of 
what had been said by a witness at the trial of 
the former action, who had since died, not being 
admissible against A., was not admissible for 
him.'-Morgan v. NicJioll, Law Rep. 2C. P. 117- 

2. A company resolved that its seal should 
be affixed to documents only in the presence of 
two directors, who were to attest it by their 
signatures. A bill of sale was sealed with the 
seal of the company, and adjoining the seal were 
the words, " Seal of the said company affixed 
in the presence of A. B. and C. D." Held 
(Byles, J., dubitanie), that A. B. and C. D. were 
not attesting witnesses, within the meaning of 
17 <fe 18 Vic. c. 86, § 1, and therefore their 
addresses need not be stated in the affidavit 
accompanying thebillof sale.— /)«^<'//v. V^itt, 
Law Rep. 2 C. P. 144. 

See Equity Pleading and Practice, 2 ; Will, 
1, 2. 

FOR THE MONTHS OF MAY, JUNE AND JULY, 1867 

Account.— fife* Interest, 1. 

Ademption. — See Will, 5. 

Aoministration. 

1. Administration, with the will annexed, 
granted to one aa creditor for funeral expenses, 
who had undertaken the funeral at the request 
of the residuary legatee named in the will. — 
ITeweombt v. Beloe, Law Rep. 1 P. AD. 814. 
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2. When probate is gronted of two papers, 
as togetlier containing the will of the deceased, 
it is the practice to make the grant to all the 
executors named in both papers. — Goods of 
Morgan, Law Rep. I P. cfe D. 823. 

3. Administration duty must be paid on all 
the intestate's personal estate, including con- 
tingent interests; and where such duty was 
not paid on a contingent interest which after- 
wards fell into possession, held, that duty must 
be paid on the present valne of the absolute 
interest, and not on tl^e valne of the contingent 
interest at the date of administration, though, 
if duty had then been paid on the value of the 
contingency, nothing further w^)uld have b-en 
payable on the contingency Imving subse- 
quently fallen into possesr^ion. — /»r(/ v. Coivin, 
Law Hep. 3 Eq. 787. 

See Equity Pleading and Pk vrrifK, 2 ; Pao_ 

BATE PttACTICK. 

Adjiikaltt. 

1. In a cause of collision, the plaintiffs need 
not allege that they kept their course as the 
sailing rules required, but it lies on the' d<fen- 
dants to allege the violation of the rules. — The 
Went o/Ertfffand, Law Rep. 1 Adm. & Eco. 3M8. 

2. A mortgagee arfested a ship, but fiiiled in 
his suit. The court condemned him in dam- 
ages, on the ground that, with adeqnato know- 
ledge of the circumstances, he had arrestc«d the 
ship when no money was due him, and had 
endeavored to make good his claim by bring- 
ing charges of fraud, which were not sustained, 
against the owner. — The Cathcart^ Law Rep. 
Adm. <& Ecc. 314. 

Sec PaoDUCTioN of Docume.sts, 2. 

Agent. — See Primcipal and Aobxt. 

AcaEBMEN'T. — See Contract. 

Annuity. 

A testator directed his trustees to invest the 
whole of his estate, and with and out of the 
annual proceeds to levy and raise the annual 
sum of £10U, and to pay the same to S. for life ; 
'* and from and after the payment," and " sub- 
ject thereto/' to pay the income of the trust 
funds to certain persons for life, and to divide 
the principal among their children. The income 
did not suffice to pay the annuity in full. Held, 
that the annuity was not paj^able out of the 
corpus, and that the income only must be paid 
to S. during his life. — Birch v. Sherrait, Law 
Rep. 4 Eq. 68. 

Arbitrator. — See Award. 

Assault. — See Autrefois Convict. 

Attorney. — See Solicttor. 

Autrefois Convict. 

A conviction by justices, at A.'s instance, for 
an assault upon .\., and imprisonment thereon, 



are not, either at common law or under the 
24 <& 25 Vic. c. 100, g 46, a bar ti> an indict- 
ment for manslanght<'r, should A. subsequently 
die from the effects of the assault (Kelly. C.B., 
dUaeitiiente). — llie Queeti v. AforrU, Law Rep. 
1 C, C. 90. 
Award. 

1. An agreement to submit the affairs of a 
partnership to arbitration, and that the submis- 
sion shall be made a rule of a court of common 
law, cannot be pleaded in bar to a suit in equity* 
Reeking discovery, complaining that the plain' 
tiff is harrassed by actions, and praying ft*r a 
receiver; though, before the bill was filed, 
arbitrators were appointed, and,' since bill filed, 
the submission has been made a rule of the 
court. — Cooke v. Cooke, Law Rep. 4 Eq. 77. 

2. In a policy of fire insurance under seftl, 
the insurers covenanted to pay any loss in»t 
exceeding a certain amount, " according to the 
exact tenor of the articles subjoined.*' One uf 
these was, that the assured should send io par- 
ticulars of his loss, " which loss, after the st^me 
sh.iU be adjusted, shall immediately be paid '* 
by the insurers, with an option to rebuild, pro- 
vided that any difference touching the loss 
shall be referred to arbitrators, whose award 
shall be final ; but, if any fraud appears, the 
assured shall forfeit his claim. To an action 
on this policy the insurers pleaded this article ; 
that a difference had arisen ; that the plaintifif 
had not submitted the matter to arbitration ; 
and that the loss had not been adjusted. Hefd, 
on demurrer (Bramwell, B., dmentiente), that 
the covenant was only to pay the adjusted loss, 
and that no action lay. — Elliott v. Royal Ej> 
change Asmrance Co., Law Rep. 2 Ex. 2.37. 

3. By order of court, a cause, and all matters 
in difference between the parties, were referred 
to an arbitrator. The award, which professed to 
be "of and concerning all the matters referred 
to me in the cause and under the order," after 
disposing of the issues in Iho cause, proceeded. 
" As to the matter concerning two bills of ex- 
change," Ac.,' " I award," ifec, and then pro- 
vided for costs. Held, that the award suffici- 
entl}' disposed of all the matters in difference, 
though a claim by the defendants for goods 
sold to the plaintiff, whicli^ad been brought to 
the arbitrator's notice, wns not speciticnll^' dis- 
posed of — Jewell V. Chri»iie, Law R. 2C.P. 206. 

4. The omission by arbitrators to give one 
of the parties to^he difference an opportunity 
to be heard, cannot be pleaded to an action on 
the award, or replied to a plea rel^'in;!: on the 
award. Semh/e, such omission is jjood ground 
for a motion to set the award aside or refer it 
hHck.^ Thorh7irn v. Barnes, LawR. 2 C. P. 884. 
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5. A matter was anbraitted to the award of 
A. and B., or such third person as they should 
appoiut umpire under their bands, to be in- 
dorsed ou tlie submission. A. and B. named 
each an uujpire, and each agreed that the 
other's nominee was a fit person ; but, not 
being able to a^ree which should be appointed, 
they decided by lot, and afterwards, at separate 
times and jjIuccs, signed the indorsement of the 
appointment on the submission. Held (1), that 
tlie appointment wos valid; and (2) that the 
indorsement of it, not being a judicial act, need 
not be done by A. ard B. at the same time. — 
Re llojrper. Law Rep. 2 Q. U. 867. 

6. After the last meeting between arbitrators 
and an umpire, but before the latter had made 
his award, the arbitrators, the umpire, and the 
attorney of W. (one of the parties), aa inn- 
keeper, dined with W., at his invitation. The 
umpire afterwards made his award in favor of 
W. Ihldy that, though the proceeding was 
very improper, there was not sufficient ground 
for refii-iing to enforce the award, it not appear- 
ing :hrtt there had been any intention to cor- 
rupt or ioduence the umpire, or that he had 
been so influenced. — lb. Law Rep, 2 Q. B. 3»j7. 

7. Two parties agreed that a third might 
make within a certain time an award on a. mat- 
ter in difference. The award was not made 
within tlie time specified; but one of the par- 
ties, not knowing that fact, took it up, and paid 
the charges for it. Held^ that Iiis doing so did 
not amonnt to a waiver of the condition as to 
time. — Earl of Darrdey v. London, Chatham 
and Dover Railway , Law Rep. 2 11. L 48. 

BAKKRUrTOr. 

1. The lessee of a quarry, who digs rock and 
works it up into slates for sale, does not there- 
by become a trader within the meaning of the 
bankrupt lft\>*s, nor 3*et by selling tools and 
gunpowder to his workmen, nor by selling to a 
builder spare iron, to be used in buildings on 
the quarry. 

Dealing in shares in joint-stock companies is 
not trading under the bankrupt laws. 

A trading out of any district will support an 
adjudication of bankruptcy in the district. — 
In re Chland, Law Rep. 2 Ch. 466. 

2.. A creditor who has acquiesced in the exe. 
cution of a deed of assignment by the debtor 
to trustees for the benefit of creditors, and who 
has benefited by it, by having the property 
protected from execution, cannot avail himself 
of it as an act of bankruptcy, though he may 
not so have assented to it as to be bound by its 
provisions. — jBb parU Stray, Law Rep. 2 Ch. 
874. 



8. B. became insolvent in 1827. His mother 
held a security on a contingent interest of hia 
expectiint on her death, which interest would 
fail if he died in her lifetime. She did not 
prove in the insolvency, but retained her secu 
rity, and the assignee sold the equity of redemp- 
tion. In 1857 B. died, and in 1864 his mother. 
In 1866, further assets having unexjjectcdly 
come in, the representatives of the mother 
claimed to prove. Held, that the proof was 
rightly admitted. — Ex parte Peake, Law. Rep. 
2 Ch. 453. 

4. A creditor's assignee applied for an order 
to annul an adjudication made on the bank- 
rupt's application, in order that an adjudication 
by a creditor might be obtained, for the pur- 
pose of impeaching certain mortgages of the 
whole of the assets, as being fraudulent prefer- 
ences. The assignee had known of the exis- 
tence of the mortgages, and that they exceeded 
the value of the property comprised in them, 
for more than four months before his applica 
tion. Held, that this delay was fatal to the 
application. — Ex parte HavU <k f)enion. Law 
Rep. 2 Ch. S63. 

. 5. The right of an assignee to arrest, and the 
UabUity of a bankrnpt to be arretted, under 
the Bankruptcy Act of 1849, are " rights" and 
"penalties," and therefore preserved by the 
proviso in the statute repealing that act. — 
Graham v. Robinson, Law Rep. 2 Q. B. 387. 

Bee Composition Dked; Embezzlement; In- 
tbrfleader. 
Benefit Society. 

The rules of a benefit bnilding society em- 
powered it to advance to its members the 
amount of their shares, secured by mortgage, 
repayable by monthly contributions covering 
principal and interest, and imposed fines for 
non-payment of the contributions at the rate of 
6 per cent, a month. Held, that the fines were 
reasonable within 6 A 7 Wm. IV. C. 32, § 1 ; 
that they were not within the doctrine of equi- 
table relief against penalties, but that they did 
not carry interest ; and that a borrowing mem- 
ber could not redeem his mortgage without 
paying the fines incurred. — Parker v. Butcher, 
Law Rep. 3 Eq. 762. 
Bill of Lading. 

The defendants owned a ship engaged in the 
Mediterranean trade. It is the custom in that 
trade for a ship's agent to sign bills of lading 
instead of the master, and no difference is 
recognized between the eflicacy of his signa- 
ture and that of the master. The defendants' 
agents at Genoa signed a bill of lading for 
manganese, shipped in bulk and not weighed 
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at the time of shipment, which described the 
manganeae as of a certain weight, bat contained 
in print the words, "weight, contents and 
value unknown." All the manganese shipped 
was delivered to the plaintiff, the assignee, for 
full value of the bill, but it was found short of 
the weight stated in the bill. In an action to 
recover damages for noU'delivery of the fuU 
weight, held^ that the defendants were not 
bound by the signature of their agents for a 
greater quantity than was actually shipped. 
Semble, that the printed words controlled the 
statement of weight. — Jetsel v. £aih, Law Eep. 
2 Ex. 267. 

See Ship, 1, 2 ; Stoppagic in Transitu. 

Bills and Notes. 

A bank gave A. the following letter addre88<*d 
to him : " You are hereby authorized to draw 
on this hank to the extent of £15,000, and such 
drafts I undertake duly to honor on presen- 
tation. This credit will remain in force for 
twelve months from its date, and parties nego- 
tiating bills under it are requested to indorse 
the particulars on the back hereof." A. drew 
bills under this letter to the amount of £6,000, 
and indorsed them to the plaintiff, who duly 
indorsed particulars on the letter. The bank 
was afterwards wound up, and A. was indebted 
to it to an amount exceeding what was due on 
the bills. Held, that whatever might be the 
effect of the letter of credit at law, in equity 
the plaintiff could prove against the bank for 
the amount due on the bills, without regard to 
the state of accounts between the bank and A. 
— In re Agra <fc MMierman*s Bank, Law Rep. 
2 Cii, 391. 
Sefi TttUST, 2. 

Blasphkmv. — See Illegal Conteact. 

Bond. — See Surety. 

Capital. — See Annuity. 
, CAaaiER. 

1. A carrier of passengers for hire is not 
bound at hia peril to provide a carriage road- 
worthy at the commencement of the journey ; 
and he is not liable for injuries to a passenger 
caused by a defect in the carriage, if the defect 
were such that it could be neither guarded 
against in the process of conBtrnction nor dis- 
covered by subsequent examination. Per Mdlor 
and Lush, J J. (Blackbttrn,^ J., dMtiUi£nte)^ the 
carrier must provide at his peril a carriage in 
fact reasonably sufficient, and is liable for the 
consequenoea of a latent defect. — Readkead v. 
Midland RaUvaay Co., Law Rep. 2 Q. B- ^12. 

2. By statute^ railway companies are bound . 
to carry chUkiren under three years without. 

. charge, and children between three and twelve 



at half price. A woman, carrying her child 
three years and two months old, bought a ticket 
for herself on the defendants' railway, but none 
for the child. No question was asked as to the 
child's age, and the mother had no intention to 
defraud the company. The child was injiired 
by the negligence of the defendants* servants. 
Held, that he could recover against the defen- 
dants. — Austin V. Great Western Railway Co., 
Law Rep. 2 Q. B. 442. 

8. A commercial traveller delivered a parcel 
of samples to a common carrier to be carried to 
A., but did not state the contents of the parcel, 
nor the purpose for which it was required. By 
the carrier's negligence, the parcel was delayed* 
and the traveller spent three days at A., unem- 
ployed, waiting for it Held, in nn action 
against the carrier for negligence, that thu 
hotel expenses of the traveller while so waiting 
were too remote, and could not be recovered. 
— IVoodger v. Qreat WeHem Railvaay Co,, Law 
Rep. 2 C. P. 318. 

4. A contract by a railway company to carry 
cattle, signed by the party sending them, pro- 
vided thus: (1) "The owner undertakes all 
risks of loading, unloading and carriage, whe- 
ther arising from the default of the company's 
servants, or from defect in the station, or other 
places of loading or nnloadiug, or of the car- 
riage in which the cattle may be loaded or con- 
veyed, or from any other cause whatever." 
(2) "The company will grant free passes to 
persons having the care of cattle, as an induce- 
ment to the owners to send proper persons with 
them." Heldf that the first provision was un- 
reasonable, and so void by 17 <fe 18 Vic. c. 31, 
§ 7 ; and that it was not made reasonable by 
the owner taking advantage of the second pro- 
vision.— 72ao^ V. N. JS. Railway Co., Law Rep. 
2 C. P. 173. 

5. A contract by a railway company to carry 
goods by a given train, which ordinarily arrives 
at a particular hour, docs not amount to a war- 
ranty that it will so arrive, though the compa- 
ny's servants know that the sender's object 
requires that it should so arrive. — Lordy. Mid- 
land Railway Co., Law Rep. 2 C. P. 389. 

CHAaiTT. 

It being impossible, from the decrease in 
value of the property of a school founded iQ 
the reign of Henry VI IT., to carry out the sys- 
tem of gratuitous education sanctioned by s 
scheme in )849, the courts regarding the foun- 
der's manifest intention not to make a school 
for the poor only, but to establish a liberal sys- 
tem of education, allowed the adralsbion of boys 
beyond the number of free scholars,. on pa}' 
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ment of fees; bnt (differing from AVood, V. C.) 
directed that all the scholars, pa5^iiig and free, 
shoald be considered as equally on the founda- 
tion, and that there should be no competitive 
examination for admission as free scholars. — 
Manchexier ScJiool r«*, Law Rep. 2 Ch. 497. 
See MoiiTMAi?e. 

Collision. — See Admiralty, 1 ; Ship, 3. 

Common Carrier. — See Carsuer. 

CoMPAinr. — See Eqltty Plbadixg akd Practice, 3; 
Husband akd Wipe, 1; Marshalling op 
Assets ; MiSBRPRKfiXMTATiow, 1 ; Prt?«cipal 
and Agent, 1. 
Composition Deed. 

1. In a former action by the plaintiff against 
the defendant, the defendant pleaded the gene- 
ral issue, but afterwards withdrew his plea, on 
the plaintiff's agreeing not to sign judgment 
before May 8th. On May 7th, the defendant 
registered a composition deed under th^ Bank- 
rupt Act, 1861, § 192, but did not plead it to 
the action. On the 8th, the plaintiff signed 
judgment. In an action on the judgment, held, 
that the defendant could avail himself of the 
deed, because (1) he had not had sufficient 
opportunity to plead it in the former action ; 
Whether, if he had had the opportunity and 
power to plead the deed to the former action, 
he could now avail himself of it, qucere, — Braun 
V. Weller, Law Rep. 2 Ex. 188. 

2. The plaintiff having issued execution, the 
defendant's attorney notified the sheriff's offi- 
cer, who consented to withdraw only on the 
attorney's undertaking for the debt and costs. 
When the undertaking was given, the deed was 
in fact registered. Tlie defendant having paid 
the sheriff the amount of the undertaking 
under protect, and the sheriff having paid it 
into court, held, on the defendant's motion, that 
the defendant wiis entitled to the money. — 
MUner v. liawHvffx, Law Rep. 2 Ex. 249. 
Concealment,— iSee Misrepresentation, 
Condition — See Award, 2, 7; Sale. 
Conflict of Laws. — See Foreign Court. 

Contract. 

A contract is not binding on the party pro- 
posing it till ita acceptance by the other party 
has been communicated to Mm or his agent. — 
Mebb'8 Caw, Uw Rep. 4 Eq. 9. 

See Bill op Lading ; &lls and Notes ; Cab- 
EiKR, 4, 6; Frauds, Statute op; Husband 
AND Wipe, 1,2; Illegal Contract ; Mis- 
take; Sale; Spbcjfio Performance. 
CoKVEESioN.— ^« Mortmain, 2; Probate Prac- 
tice, 1. 



Conviction. 

The 11 <fe 12 Vic. c. 48, § 25, provides, that, 
when justices of the peace shall " adjudge the 
defendant to be imprisoned, and such defendant 
shall then be in prison, undergoing imprison- 
ment on a conviction, or any other offence," the 
justices may " award that the imprisonment for 
such subsequent offence shall commence at the 
expiration of the imprisonment to which such 
defendant shall have been previously sen- 
tenced.** Held, that, when a defendant is con- 
victed at one time of several distinct offences, 
the justices have power to award that the im- 
prisonment under one or more of the convic- 
tions shall commence at the expiration of the 
sentences previously pronounced. — 77ie Queen 
V. Outbmh, Law Rep. 2 Q. B. 379. 
See AuTRRPois Convict. 

Copyright. 

1. The piracy of an engraving by photogra- 
phy is within the statutes for the protection of 
artists and engravers. — Graves y. Ash/ord, 
(Exch. Ch.) Law Rep. 2 C. P. 410. 

2. The plaintiff, being clerk pf the ^London 
Coal Market, was in the habit of publishing 
annually, by authority of the corporation, sta- 
tistical returns, extracted from the corporation 
books in his custody, of all coal imported into 
London: these returns were supplied. to sub- 
scribers at SI, St. a year. The defendant pub- 
lished a work giving the mineral statistics of 
the United Kingdom during preceding years, 
at a cost of 2«. QcL, and introduced therein the 
returns published by the plaintiff for the pre- 
ceding nine years, such returns forming about 
one-third of the defendant's book. The source 
from which this information was derived was 
prominently acknowledged. On bill for an in- 
junction, held, that the result in such cases is 
the true test of the act ; and full acknowledg- 
ment, and the absence of dishonest intention, 
will not excuse the appropriation, if the effect 
of it is of necessity to injure and supersede the 
sale of the original work, and that the plaintiff 
waa entitled to an Injunction. — Scott v. Stan/erd^ 
Law Rep. 8 Eq. 718. 

8. By the International Copyright Act, 7 
Vic. 0. 12, § 6, no author of any musical com- 
position first published abroad shall be entitled 
to the benefit of the act, unless the title of the 
mnaical composition and the name of the author 
or composer are registered in England. N. 
composed and published an opera in full score 
at Berlin, and, after hi^ death, B. arranged the 
score of the whole opera for the piano-forte ; 
aleo the overtare for the piano, and the whole 
opera pomr U pUmo ieuL In regietering these 



332— Vol. III., N. S.] 



LAW JOURNAL. 



[November, 1867. 



DiOEST OF English Law Reports. 



arraogementa, N.'s name was inserted as com- 
poser. Held^ that the arrangements for the 
piano-forte were independent musical composi- 
tions, of which B., not N., was the composer, 
and the entry was invalid. — Wood v. JSoosey, 
Law Rep. 2 Q. B. 840. 

CoupoRATioN. — See Company. 

CoAPCS.-— /Sb0 Annoitt. 

Covenant. — See Award, 2 ; Husband and Wife, 3 ; 
Landlord and Tenant, 2, 8. 

Criminal Law. — See Autrefois Convict ; Convic- 
tion; Embezzlement; Felony. 

Cruelty. 

To estahlish a charge of cruelty, actual vio- 
lence of such character as to endanger personal 
health or safety, or the reasonable apprehen- 
sion of such violence, must be proved. The 
ground of the eourt*8 interference is the wife's 
safety, and the impossibility of her fulfilling 
the duties of matrimony in a state of dread. — 
Mif/ord V. Mil/ord, Law Rep. 1 P. A D. 2»6. 

Da.mages. — 5ec Admiralty, 2 ; Carrier, 8; EQL^• 
ty, 2; Frauds, Statute of, 1 ; Landlord 
AND Tenant, 2. 
Desertion. 

Desertion held to commence not when the 
husband and wife ceased to cohabit, but when 
the husband made up his mind to abandon his 
wife and live with another woman. — OaUhotue 
V. OaUhouse, Law Rep. 1 P. A D. 831. 
Devise. 

A will made before the Wills Act was to this 
effect: " As touchiog my worldly estate, I give 
and bequeath to my wife, whom . I likewise 
make sole executrix, all my lands and tene- 
ments, by her freely to be possessed and enjoy- 
ed, together with all my housea and household 
goods, deeds and moveable effects; all my chil- 
dren to be educated and settled in business 
according to my wife's discretion." Held, that 
the last clause indicated an intention that the 
wife should take such an estate as would enable 
her to carry out the testator's wishes, and that 
therefore she took the fee.-^Zloyd v, Jaekion, 
(Exch. Ch.) Law Rep. 2 Q. B. 269. 

See Leo act; Mortmain, 2, 8; Power; 
Will, 5-8. 
Discovery. — See Equity Pleadixo and Practice 

1 ; Production of Documents, 1. 
Divorce. — See Cruelty ; Desertion; Nullity of 

Marriage. 
Easement. — See Watercourse. 
Embezzlement. 

A married woman having been adjudged 
bankrupt on her own petition, in which she 
described herself as a widow, was afterwards 



convicted of having embezzled her property. 
Beldf that the conviction was wroncf, as the 
property was her husband's. — T/ie Qtt^en v. 
RobUaon, Law Rep. 1 C. C. 80. • 

Equity. 

1. Semhle, a bill in equity lies to enforce a 
right of stoppage in transitu, — SckoUmant v. 
Lancaehire and Yorkthire RiU^way Co., Law 
Rep. 2 Ch. 832. 

2. A. filed a bill against B. for the caucella. 
tion of bills of exchange drawn by B. and 
accepted by A., in part performance of a con- 
tract, of which B. failed to perform on hie part, 
and for an injunction to restraiu B. from partr 
ing with or suing on the bills ; and, pending 
the suit, A. oommcnced an action againi^t B. for 
damage for breach of the contract. Jlcld, that 
A. was not obliged to elect whether he would 
proceed at law or in equity. — Anglo-Z>awih'>an 
Co. V. Rogerton, Law Rep. 4 Eq. 8. 

See Bills and Notes; Mistake. 

Equity Pleading and Practice. 

1. Demurrer allowed to a bill brought by 
"The United States of America," on the ground 
that a foreign State is not entitled to sue in a 
court of equity without putting forward some 
public officer on whom process may be served, 
and who can be called on to give discovery ou 
a cross \A\\,^UniUd SlaUa of America v, Wag- 
ner, Law Rep. 3 Eq. 724. 

2. A legatee, defendant to an administration 
suit instituted by executors, can allege in liis 
answer and prove by evidence a cnse of wilful 
default against the executors ; and if he does 
not do so, but after an administration decree 
files a bill against the executors, such bill is a 
supplemental bill, in the nature of a bill uf 
review, and cannot be filed without leave of 
court — Harvey t. Bradley, Law Rep. 4 Eq. 13" 

3. The plaintiff filed a bill, on behalf of him- 
self and the other shareholders, against the 
company and other persons, impeaching certain 
transactions on the ground of fraud. The de- 
fendants' answer was excepted to for iosuffi- 
ciency ; and, while the exceptions wore pending, 
the defendants moved to take the bill off the 
file or to stay proceedings. At the hearing of 
the motion, it appeared that the pkintiff had 
lost money by speculating in the shares of the 
company, and that he owned only five shares. 
which he had purchased solely for the pnrpo« 
of qualifying himself to bring the snit and of 
being bought off. Held, that, at that stage of 
the cause, the defendants not having sutHcieDtly 
denied the charges of fraud, mala fida of the 
plaintiff in filing the bill was no grouad for 
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taking it off the file. — Seaton v. Grant, Law 
Rep. 2 Ch. 469. 

4. Money will not be ordered brought into 
court on motion before decree, unless it appears 
clearly on the answer to belong to the plaintiff. 
—Hagdl v. Cnrrie, Law Rep. 2 Ch. 449. 

See Inticrpleadkr ; PRonucriotr of Docu- 
ments. 1 ; Vendor and PuRcnASBR op Real 
Estate, 2. 
Estate bt Implication. 

A testator ga^e a sam of stock in trust for a 
married woman for life, and, after her decease, 
if she shonld leave children, on trust for her 
husband for life; and, After his decease, on 
trust to divide the saine among the children, 
but, if no child,'then on trust, after the decease 
of husband and wife, to other persons abso- 
lutely. The husband survived the wife, but 
there were no children. Hdd, that the husband 
took a life interest by implication. — Blake* 9 
Trust, Law Rep. 3 Eq. 7»«. 
Estoppel. — See Bankruptct, 2, 

EviDCNCfS. 

It was the duty of a clerk, who managed a 
branch business of the plaintifb, as general 
merchanta, to keep them advised of all business 
transacted. In discharge of this duty be wrote 
them a letter, stating that the defendant had 
sent three boxes to the office, and giving details 
of the transaction under which they were sent. 
Held, that this letter was not admissible in evi- 
dence against tlie defendant after the clerk's 
death, as it was neither a declaration against 
direct pecuniary interest, nor an entry made in 
the disdmrge of a duty to do a particular act 
and make a ri.'curd(»f it. — Smith v. Blakey, Law 
Kt'p. V Q. B. :JJt). 

^fi PaouLcrio.N OK DoiiTMKNTs; Witness. 
Execution. — .SV« l'«iMiMif«iTioN Deed, 2; Imteb- 

I'LEADf.'K ; PRIOKITY, 3. 

ExEcrroR.— iSpf Administration, 2 ; Probate Prac- 
TirK. 

Fklont. 

The 24 & 25 Vic. e. 94, § 2, which makes it 
a felony to " counsel or procure any other per- 
son to commit a felony," does not apply where 
such felony is not actually committed. — 71u 
Qtuen V. Ore^ory, Law Rep. 1 C. 0. 11. 

Foeeion Court. 

A British ship, mortgaged in England, was 
sent to New Orleans. There A. <& B.. a New 
Orleans firm, all the members of which were 
domiciled Englishmen, and all but one resident 
in England, sued the owner of the ship, and, as 
the courts of Louisiana do not recognize the 
rights of mortgagees not in possession, seized 



the ship on writs of attachment. The mortga- 
gees then, to prevent the sale of the ship, gave 

A. A B. bonds for the amounts to be recovered 
in the actions, on which the ship was released. 
On bill by the mortgagees to have the liolders 
of the bonds restrained from suing on them, and 
to have tlio bonds given up, litld, that the court 
had no jurisdiction to sta}^ proceedings on the 
bonds, because (1) tlie court would not have 
restrained the ottachments, as it could not have 
placed all creditorn, foreign ond domestic, oa 
the same footing ; (2) if it could, the morfgngees 
should have had tii'.' ftttachments restrained, 
and not have given bonds; and (3) if the 
prayer were granted, the courts of New ( >rlean8 
would never again release an Fnglish ship on 
tho bond of a mortgagee. — Liverpool Marine 
Credit Co. v. Hunter, Law Rep. 4 Eq. 62. 

Foreign State. — See Eourry Ple.u)ing anu Phao- 

TICE, 1. 

FoErsrruRB. 

The Income of a trust fund was payable to 

B. for life, or till he should assign the same, or 
" do or suffer any act " whereby it should be- 
come payable to another. A judgment creditor 
of B. obtained a charging order against the 
fund. Held, that, under the words, "suflTep 
any act," a forfeiture had accrued of B.'s inte 
rest. — Rofij/ v. Bent, Law Rep. 3 Eq. 769. 

Fraud. 

In equity, nothing can be called fraud, or 
treated as fraud, except an act which involves 
grave moral guilt The expregsion. " consti-uc- 
tive fraud" disapproved of — Sirutllamu'fi Owe, 
Law Rep. 3 Eq. 709. 

FnAVDe, Statcte of. 

1, The defendant contracted in writing to 
sell the plaintiff five hundred tons of iron, to 
be delivered by the end of July. The defen- 
dant delivered none of the iron by that time, 
nor up to the February following, when the 
plaintiff went into the market, and, the price 
having risen between July and February, he 
60ttght to recover, as damages for breach of the 
contract, the difference between the contract 
the plaintiff's delay was at the dcfoudant's 
price and the market price in February. There 
was evidence from which the jury might infer 
that request. The jury haying found a verdict for 
the full amount claimed, held, that the evidence 
went to show, not a new contract, but simply a 
voluntary forbearance by the plaintiff, at the 
defendant's request ; that the Statute of Frauds, 
therefore, did not apply, and that the verdict 
ought to stand. — Oy/e v. Earl Vane, Law Rep. 
2 Q. B. 276. 
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2. C, proposiag to marry H., wrote a paper 
beginnir^, " In the event of a marriage between 
the undermentioned partiea, the following con- 
ditions as a basis for a marriage settlement are 
mutually agreed on." Then followed several 
sentences, each in this form : " C. to do so and 
80, H. to have so and so." The name of neither 
party was subscribed. The paper was handed 
to H.'s solicitor ; but no marriage settlement 
was ever executed, and there was evidenc« that 
its execution was waived. Hdd (independently 
of the question of waiver), that there was no 
contract signed by the parties within the mean- 
ing of the Statute of Frauds.— Caton v. Vaton, 
Law Kep, 2 II. L. 127. 

Frkight. — 5eclN8UttA!iCB; Ship, 2. 

General Words. — See Lkgacv, 1. 

G CAR ANT V. 

A.' 9 son being indebted to B. A Co. for ooal 
supplied on credit, and B. A, Co. refusing to 
continue the supply unless guaranteed, A. gave 
this guaranty: " In consideration of the credit 
given by B. & Co. to my son, for coal supplied 
to him, 1 hereby hold myself responsible as a 
guarantee to them for the sum of 100/. ; and, 
in default of his payment of any accounts due, 
I bind myself by this note to pay to B. ^ Co. 
whatever may be owing, to an amount not ex- 
ceeding 100/." Held, a continuing guarantee. — 
Wood v. Fnestjier, (Exch. Ch.) Law Rep. 2 Ex. 
282. 

See Su«BTT. 

Guardian ad Litem. — <Sm Nullity of Marriagr, 2. 

Highway. — See Nkglioencb, 8. 

IloaiiciDB. — See Autrefois Coxvict. 

Husband and Witf. 

1 . The separate estate of a married woman 
is bound by her debts, obligations and engage- 
roents contracted for herself on the credit of 
that estate; and whether such obligations were 
80 contracted must be judged by the eircum- 
etances of each case. There \b nothing In the 
nature of a joint-stock company, In the absence 
of any special clauses in its articles of agree- 
ment, to prevent a married woman being a 
shareholder in her own right so as to bind her 
separate estate. — Mathewtnan*i Cote, Law Rep. 
8 Eq. 781. 

2. A. by will appointed real estate to B., a 
married woman. By a later will, A. gave all 
his property to E. Tlie later will was pro- 
pounded by E., and opposed by D., the heir of 
A. A compromise was made, the effect of 
which was that E. gave up his suit, and aban- 
doned all benefit under the later will, in consi- 
deration of receiving £15,000 out of the estate. 
The agreement for a compromise, afterwards 



made a rule of court, was signed by E., by C, 
husband of B. (B. was present in court, though 
not a party to the suit), for himself and his 
wife, and by X., D.'s attorney, for D. and B., 
though without any express authority from B. 
Held, that though B. had adopted and acted on 
the agreement, and was enjoying the property 
under it, E., who knew that B. was a married 
woman, and could not bind her real estate ex- 
cept in the way prescribed by law, could not 
enforce the agreement against her. — Kiehoil v* 
Jonet, Law Rep. 8 Eq. 696. 

3. A marriage settlement contained a cove- 
nant, that, if the wife then was, or should dur- 
ing the coverture become, entitled to any pro- 
perty to the value of 400/., for any estate or 
interest whatever, it should be settled on cer- 
tain trusts. The wife was then entitled, on her 
mother's death, to a share in a sum of stock in 
her own right> and to a further share as next 
of kin of a deceased brother. The value of the 
shares together was over 40'/. ; but the value 
of the wife's reversionary Interest in them, at 
the date of the settlement, was less than 400/1 

. Held, (1) that the share was included in the 
covenant, as property to which the wife was 
entitled at the time of her marriage; (2) that 
the covenant referred to the value of the pro. 
perty, not to the value of the wife's rever^onary 
interest in it ; (3) that, in estimating the value, 
the aggregate value of the sums must be taken. 
—/» re Mackena^'B SetUemtni, Law R. 2 Ch. 345. 
See Cruelty; Dxsbrtiox; Embszzlexxnt ; 
NuLUTY OF Marriage. 

Illegal Contract. 

The defendant agreed to let rooms to the 
plaintiff; afterwards, learning that they were 
to be used for lectures maintaining that the 
character of Christ is defective and bis teaching 
misleading, and that the Bible is no more in- 
spired than any other book, he refused to allow 
the use of the rooms, but did not give this aa a 
reason for the refusal In an action for breach 
of contract, held, (I) that the purpose for which 
the plaintiff Intended to use the rooms was . 
blasphemous and Illegal, and that the contract 
could net be enforced at law; (2) that the 
defendant might justify his refusal on this 
ground, notwithstanding his having given a 
different reason. — Cowen v. Jft/6ourfi, Law Bcp. 
2 Ex. 230. 
See Rail WAT, 2, 

Income. — See Annihty. 

iNSANrrv. — See NuLLrrv of Marriagr. 

Insurance. 

Ship-owners insured the chartered freight 

fir a voyage. The policy contained the rcg ular 
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suing and laboring clause, and a warranty 
against particular average. During the voyage 
the vessel put into a port of distress, so dam- 
aged that she became a total wreck. The cargo 
was landed and forwarded in another ship to 
its dealination, at an expense less than the 
chartered freight, and on its arrival the full 
chartered freight was paid to the owners. HeUd^ 
that the ship-owners could recover from the 
insurers, under the suing and labouring clause, 
the expense of forwarding the cargo by the 
second ship ; and that the application of that 
clftuse was not excluded by the warranty 
against particular average. — KidsUm v. Empire 
Marine Insurance Co., (Exch. Ch.) Law Uep. 2 
C. P. 357. 

See Award, 2 ; Marshalling of Assets. 

Interest. 

1. An ag^ent had the entire management of 
his principal's affairs for several years, during 
which he was never called on to account ; errors 
were then discovered in some of his accounts, 
and ho paid a small sum, alleging it to be in 
final settlement, and that little, if anything, 
more was due. On bill filed and accounts 
taken, a large sum was found due. Held, under 
the circumstances, fraud not being proved, he 
was not chargeable with interest on the bal- 
ances in his hands till the date of the certificate 
of the amount due. — 7^»rn«" v. BurkijisTiaw, Law 
Rep. 2 Ch. 488. 

2. At the time of an inquisition by a jury 
before the sheriff, as to the compensation to be 
paid for land taken by a railway company, 
there was an executory agreement by which 
that company would be ultimately amalgamated 
with another company in which the sheriff was 
a shareholder. Held, that the sheriff was not 
'* interested in the matter in dispute " so as to 
inyalidate the proceedings. — The Queen y. Jfan- 
chegter, Sheffield and Lincolnthire Railway Co., 
Law Rep. 2 Q. B. 886. 

Ikterpleadeb. 

A sheriff, in possession of goods under a writ 
of fi. fa,, was served with notice of an adjudica- 
tion in bankruptcy against the debtor, and 
notice by the assignee to quit possession. The 
execution creditor then obtained an order re- 
quiring the sheriff to make a return to the writ. 
The sheriff sold the goods. Held, that the 
sheriff was entitled to file a bill of interpleader 
against the assignee and the execution creditor ; 
and the assignee was, on interpleader, entitled 
to the proceeds of the sale. Child v. Mann, 
Law Rep. 8 Eq. 806. 

JvDoiiENT. — See SciBi FAaAS. 
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The Law and Practice under the Act for 
Quieting Titles to Real Estate in Upper 
Canada. By Robert J. Turner, Esq., 
Barrister-at-Law, Referee of Titles. Toron- 
to: Adam, Stevenson & Co., Law Publish- 
ers, 1867. 

This manual, giving all the information that 
can at present be collectod on the subject of 
which it treats, will be gladly received by the 
profession ; and none the less so from the 
acknowledged ability of its editors, — and we 
use the plural number an we understand that 
Mr. Leith was also concerned in it. 

It commences with sotrje practical instruc- 
tions as to the preliminary investigation of 
the title, the preparation of tho case to bo 
submitted, and the mode in which tho appH- 
cation and the evidence to support it should 
be brought before the Referee. Then follows 
a letter from Mr. Vice-Chancellor .Mow«t, who, 
when in parliament, was the framer of the 
act (which letter, together with the pre- 
liminary chapter, added to and slightly 
altered, . has already been published in the 
Law Journal ) Then is given the Act lor 
Quieting Titles in exfentto, and the orders of 
of Court Chancery of August 31, 1867. 

Some practical remarks upon those parts 
of the act requiring explanation, and as to the 
means of proof and evidence, as to vendor's - 
lien, mode of appeal, a tariff of costs together 
with a number of useful forms to be used in 
the course of the proceedings, and an index. 

The information to be derived from, and 
instruction given in this book, are the more 
valuable, as coming from those who are prac- 
tically engaged in the working of the act) and 
who here speak, as it were, ex cathedra. We 
unhesitatingly recommend it to the Deputy 
Masters who have been appointed to certain 
duties under the Act, to the profession, and 
all others interested *^ in the premises.** 

There is every reason to believe that the aid 
of this Act will be largely invoked, and famil- 
iarity with its provisions on the part of the 
profession will be as beneficial to clients who 
desire to '^ speed" their causes, as to the 
Referees, whose time is often wasted by the 
want of the knowledge as to minor details, 
which this little would supply them with. 



The Year Book and Almanac of Canada, 
FOR THE Year 1868. Jobn Lowe & Co., 
67, Great St. James Street, Montreal. 

This " Annual Statistical Abstract for the 
Domihion, and Record of Legislation and of 
Public Men in British North America," as it 
calls itself, meets with our unqualified ap- 
proval. It reflects as much credit upon its 
intelligent and careful editor, Arthur Harvey, 
F.S.S., 4(C, of Ottawa, as upon the publishers. 
The printing and type is superior to anything 
of the kind that we have seen produced in 
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Canada, and- is equal, we should say, to any- 
thing that comes from England. 

The mass of information it contains is very 
great, and is collected with great care and judg- 
ment The present Tolume, which i» thie 
second annual one, contains, amongst other 
things, partly in addition to and partly instead 
of the information given in the first volume, — 
A chapter on the boundaries of British North 
America^ giving the text of the treaties, and 
the decisions of the Commissioners in relation 
thereto, — An historical sketch of the official 
proceedings preliminary to Confederation,— A 
general view of the climatology of Britifeh North 
America, — A paper shewing the mont^' 
traffic receipts of all our railways for seV^ 
years past, — A statement respecting the value 
of our fisheries, —A complete alphabetical list 
of the post-offices and telegraph stations in 
the Dominion, &c. Ac. Many of these papers 
are of peculiar interest in the present juncture, 
and for future reference will be invaluable. 

The chapter on "Our Boundaries" again 
brings forcibly to our remembrance the ci-aft 
of the United States authorities and the 
imbecility and disregard of the public in- 
terests of those concerned on behalf of the 
British Government in the settlement of the 
boundaries between the United States and 
these Provinces. The unblushing effirontery, 
or, to use the words of the editor, " the injus- 
tice, arrogance and fraud" on the part of the 
American authorities, which is shewn by a 
succint statement of the facts and documents, 
is not a pleasant subject to ^wcU upon : it 
may. however, be profitable as a warning to us 
for the future. The following remarks, which 
we quote from this rhapter, have a refreshing 
vigor about them which we much admire ; 

" Injustice, arrogance and fraud do not always 
prosper long. It would be hard to tell how^ it 
niay b« brought about, but the writer entertains 
the hope that some day by purchase, by the vote 
of the people of the districts in question, by 
voluntary, or perhaps even by iuvolnntary ces- 
sion on the part of the United States, these dis- 
tricts, as well as the country between the Ken- 
nebec and the St. Croix, all parts of onr home 
fiirm, will be re-united to the Dominion." 

It would be idle to attempt in our limited 
space to give even an outline of the contents 
of this volume. It is only by the compactness 
and excellent arrangement of the matter, that 
it could be put into the 107 pages of which the 
** Year Book for 1808" is composed. A well 
executed map of the Dominion adds to the 
completeness of the publication. 

AH who are interested in the progress of the 
Dominion should provide themselves, from 
time to time, with a complete scries of this 
record of its statistics. 



Thk Nrw Dominion MoNtnLT— November and 
DfiCEMBeR 18(^7. Montreal: John Doogall 
A, Son, 126 Great St James Sl $1 00 per 
annum in advance. 
Many have been the attempts made to es- 



stablish a Magazine of light reading for the 
British Provinces of North America. AH, so 
far, have failed, though many were for a time 
at least supported by considerable talent and 
industry. It seems scarcely possible to hope, 
flooded as the country is with the many ex- 
cellent serials of England, at very reasonable 
rates, that the present attempt will be more 
successful Times however have somewhat 
changed — the daily increasing wealth and po- 
pulation of the pTDvitteefi^ their recent con- 
federation giving ua '* a local habitation and 
a name," and the exceedingly low price at 
which this publication is published, may, and 
we hope will, combine to make it more buo- 
:essful than its predecessors. 

This magazine is a combination, partly 
original and partly selected, with a corner 
reserved for the benefit of the younger portions 
of a family. The matter is of a sketchy, in- 
teresting character, and we are glad to see that 
the Hon. Thos. D'Arcy McGee, whose literary- 
abilities are so well known, is one of the con- 
tributors to its pages. 

We do not desire to criticise this enterprising 
and creditable attempt to supply from amongst 
ourselves that which we have had to s^k 
from other sources. We wish it all success. 



A Judge on tbs Treadmxix. — It is said that 
Baron Piatt, when once visiting a penal service 
institution, inspected the treadmill with the rest, 
and being practically disposed, the learned jndge 
philanthrophically trusted himself on the tread- 
mill, desirins: the warder to set it in motion. The 
machine accordingly adjusted, and his lordship 
began to lift his feet. In a few minutes, however, 
be had had qnite enough of it, and culled to be 
released ; but this was not bo easy. " Please ray 
lord, " said the man, " you can't get off. It's set 
for twenty minutes ; that's the shortest time we 
can make it go." So the judge was iu durance 
until bis "term" expired. 
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APPOINTMENTS TO OFFICE. 

COUNTY JUDGE. 
TBOUAS MILliBB, of the Town of Berlin, in the 
County of Waterloo, in the Province of Ontario, Darrister- 
at-Law, to be Jadge of the County Court in and for the 
County of Halton, in the said Province, in the room of 
Joseph Davis, Efiqnire, deceased. (Gazetted SOth New., 
1867.) 



TO COFIRESPONOENT8. 



"A SnuBCBiBSR," vhoM letter aitpeared ia our last 
number, may possibly be misled by sbrae of ttie rcmarka in 
answer. A nsterence to pa^e ^228 of the Aaio J*mn*ai for 
186ft, where the nile of the Law Society affonling caset 
similar to his is given, will, we thiak, l^imish the informa- 
tion he requires.— Eos. L. J. 
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The Marriage Laws 226, 268, 281, 809 

Qnietiog Titles : 226 

Vendor's lien .....* 264 

Law Society— Michaelmas Term, 1867 811 

Ejectment — 

Application for secuiitj for costs, &o., against OTerholdlng tenant 16 

Lease with right of purchase ., 16 

Endorsement on writ, of name of attorney or agent suing it out 319 

Last day for appearance falling on a Sunday 99 

Against tenant— Letting in landlord to defend 291 

Against landlord and tenant — Application to strike out name of latter granted 292 

Erie, Chief Justice — 

Retirement of. 7 

Error and Appeal, Court of — 

Extension of time for appealing to 102 

Evidence — 

Letters between principal and agent not privileged 23 

Of persons accused of crime 88, 120 

Of wife against husband 165 

See Practice in Equity. 

Examination — 

As to debts, &c. — Plaintiff not subject to, on judgment for costs only 263 

Of parties in Chancery— jSm Practice (in Equity). 

Execution — 

Writs of, against goods and lands— Remarks on unsatisfactory state of law 29 

Is an interest in Crown lands before patent saleable under ? 193, 251 

Several writs v, goods in sheriff's hands — Return of subsequent before prior writ... 262 
See Taxes. 

Exhibits— 

Carelessness with respect to H- 

See Costs (at law). 

Fees— 

On references to Clerks of Crown, Ac, must be paid in stamps 1«1 

Fences — See Division Courts. 
Fi. Fa. — See Execution, Writ of. 
Foreclosure — 

Proceedings in ignornnoe of plaintiff 's death 206 

See Infants. 
France — 

Tribunals and administration of justice in 312 

Fraudulent preference— iS^ee Insolvency. 
Frauds, Statute of— 5<c Statute of Frauds. 

Habeas Corpus — 

Right of every person convicted in inferior court to have opinion of judge of supe- 
rior court on his case • • • 

Judges to discharge prisoner, under 29 & 80 Vic. cap. 46, if no sufficient cause for 
detention ^' 

Right to discharge under, when County Judges refuse to act 293 

Harrism, The late Hon. S. B., County Judge of York- 
Sketch of his life 1^^ 

Harrison's Municipal Manual — Review of 112, lo9 

Horse^ * .- io 

Whether ** in charge" under Railway Act, sec. 147 ••«..• «.. -i* 

Husband and wife*-5e< AUmonv — Evidence. 
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Inoumbrsnoer— ^M Mortgage. 

InfanU— 

Selling or leasing lands of— Jurisdiction of Clianoery 69 

Praotice in such oases 69, 70 

Foreolosnre snit — Longer time for redeeming... 206 

When made parties by order of reviror ^.- ^ « , .,.,.. i27 

iDsolTsney— 

Jurisdiction if no estate to be administered 158 

Application for discharge — Fraudulent preference 18, 163, 204 

Neglect of insolTent to keep proper books of aecount 18, 294 

Measure of punishment therefor 18 

Giriog up part of stock to a creditor ^ 294 

Conditional discharge • ^ 294 

Is a debt not included in schedule discharged by certificate of discharge? 198 

Appeal from County Judge— When to be made 22 

Notice of, when to be giTen — Amendment ^ 22, 818 

Materials that should be before Judge on application 813 

Appointment of official assignees .!^ 88 

Compulsory liquidation by secured creditor 207 

Merger of liability in higher security ^ 207 

Requirements of sec. 8, sub.seo. 7 207 

Setting aside attachment for not being made properly returnable 207 

Fees to counsel in matters in 279 

Tariff for guardians under act required 252 

Interest — 

Not chargeable on penalty in bond « .'. 14 

Interpleader- 
Notice of trial necessary on issue 16 

Affidavit of merits when moTing against verdict 15 

Interrogatories — 

Not in general allowed before declaration 99 

Nor when of a fishing nature ... •—••••• 99 

Nor when tending to criminate, as in libel 99 

Irregularity — 

Or nullity — Distinction between 288 

Effect of waiver 288 

Judgment — 

Action for signing for larger sum than due 72 

Entering nunc pro tunc — Delay too great 265 

When delay arising from actof oourt 265 

Judgments-— 

DeliTery of, in Queen's Bench and Common Pleas : 

December, 1866 ^ 8 

March, 1867 59 

May, 1867 114 

June, 1867 142, 171 

September, 1867 ^,...^ 227 

Judgments — 

SeUing off— Absence of formal a'ssignment....^ ...• m 180 

Jury — 

Trial by — Essay on importance of preserration and amendment of 266, 288 

Juries- 
Unanimity of— Propriety of, considered 288 

Krufiht Bruetf Sir J. L, 

Sketeh of hU life ^ 9 

Lilided Estates Court in Ireland— 

vonTeyance by, irreTocable .•••••••••••• ••,.•••«•••••••••••••••«••••••••••€•#••••«■•••••«#•••# 295 
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Landlord and tenant — 

' Aoqaieseenoe by landlord in expenditure by tenant «. 5 

Lease with right of purchase— Holding over 16 

Implied ooTenants for title by lessor 150 

See Ejectment — Overholdiog tenant. 

Law Gazette, San Francisco — Review of 194 

Law in romance -.. * ^ 91 , 116 

Law Society — 

Calls to the Bar and admissions at Attorneys : 

Hilary Term, 1867 ^ 80 

Easter Term, 1867 ^ 113 

Michaelmas Term, 1867 811 

Lease— 5f« Landlord and Tenant. 

L^rop, Cheif Justice— Address to 10 

Libel- 
Inconsistencies and absurdities of the law of, considered 815 

Limitations— Statute of— 

Suspension of, after it has begun to run 266, SIT 

Lincoln's Inn, Westminster Hall — 

Obserrations about.... ~ 201 

Long yacation — 

Proceedings in Master'.^ office during, irregular, except by consent 101 

Comments on above decision IH 

Lower Canada Judiciary- 
Remarks upon 85, 175 

Lunatic- 
Security required from committee or receiver of.. -0^ 

Magistrates — 

Judges of Superior Courts have revisory powers over ^' 

Malicious prosecution- 
Conviction outstanding, and no power of appeal ^^^ 

Mandamus — 

When may be claimed, apart from an action ^^ 

Manslaughter— 

Prior conviction for assault no bar to indictment for 3^^ 

Marriage — 

Law of in Canada considered 226, 258,281, 809 

Married woman— /?«« Alimony— Evidences-Next Friend. 

Master and servant — 

Negligence of fellow-servant of superior authority , ^^ 

Master's Office — Sse Practice (in Equity). 

Merger — See Insolvency. 

Money— 

Depreoiatxoa of— Covenant to pay in New Tork - ^^ 

Mortgagor and Mortgagee- 
Sale by puisne incumbrancer — Costs when proceeds insufficient to pay all i^ 

Incumbrance— Priority— Notice to trustees • ^^^ 

See Foreclosure^Tenant 

Municipal law — 

Qualification for aldermen in cities for 1867 ^^ 

At coanoUman under old law insufficient. - ^^ 

Oljection to qualification should be plain and dear «• ^^ 

Notice of, when to be given ^^ 

Sec. 78 of act of 1866, came iotoforce on 1st January, 1867 ^^ 

• •* Disqualification " not included in this act in '* qualification " ^^ 



INDEX. 343 



PAQB 

Municipal law — Continued, 

Disqualification of alderman as lessee of eorporation 9i 

Claim by candidate against corporaUon assigned before election ,. 94 

Contract with corporation— Bread supplied to fill contract held by another ... 97 

Effect of acquittance from in equity 204 

See Taxes. 
Municipal Manual^ by Mr. Harmon — RcTiew of 112, 139 

Negligence — 

Of person haying child in charge, without authority of parents 325 

Su Dangerous Animal-^Master and Servant. 
New Asugnment — 

Joint trespass — Assault and imprisonment.... 241 

New Dominion Monthly Magazine— Review of 336 

Newspaper — 

Contempt cf Court in publishing and commenting on evidence 211 

Next friend — 

Of married woman — Security for costs 44 

Nisi Prius— 

The old system at, and the new 286- 

Notice— 

What constitutes, so as to affect priority in incumbrances 210' 

Notice of trial — 

Necessary in interpleader issues 15 

After postponement, unnecessary 261 

Nuisance — 

Fouling a stream by new material introduced into manufactory — Prescription 32}^ 

Nullity — See Irregularity. 

Official assignee— 5m Insolvency. 

Orders of Court of Chancery of 1st April, 1867 ^ 8T 

Osgoode Hall — Improvements at , 113- 

Overholdihg tenant — 

Lease by mortgagee to mortgagor after default ,.... 42 

See Ejectment. 

Parliamentary government in England— By Mr. T^tfi— Review of his work on 166, 224 

Payment, plea of— Meaning of. 215 

Penalty — See Bond. 

Pleading (at Law)— 

Plea of set-off bad, if omitting statement of willtngnesi to set-off 2^1 & 

Plea of puit dar. eon, set aside for want of affidavit 215 

Several matters— Plea in bar of farther msintenanee not allowed with traverses 

going to entire cause of action ^ 215 

libel — Fair comment on public acts 817 

Plea of payment means payment of entire sum before action 215 

New assignment— Joint trespass « 241 

See Practice (at Law). 

Police magistrates- 
Have jurisdiction both in cities and counties 67 

Practice (at Law)— 

Action for signing j adgment for larger sum than due — Judgment must be first set aside *72 

Payment of costs precedent to notice of trial • 181 

Lapse of summons for time to plead— When defendant to take next step 205 

Laches in taking out and serving order .'. 288 

Delay in application to set aside judgment .« 288 

Second application on same or different grounds 288 

J adgment nunc pro <iinc-— Delay arising from act of court ^ 265 
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Practice (in Equity)— 

ExamiDation of parties — When motion to eommit may be ex parte « 20 

At what stage defendant may examine plaintiff ^ .....^ 20 

Notice to other defendants nnneoessary » 20 

Notice and how seryed » 20 

Refusal to be sworn until expenses paid ., 323 

Examination of witness — He is entitled to be attended by counsel.... 211 

Reference back to Master— Correcting report 21 

When further eyidence may be receiyed 21 

Discovery— Letters from agent to principal not privileged 2^ 

Letters must not be mutilated 23 

Master's office— Man and wife incumbrancers — Proving claim 24 

Proceedings in, during long vacation, when irregular -.», 101 

Notice of motion— Misdescription of parties in 44 

Endorsement on, of name and place of business of solicitor, giving it 69 

.ISetting aside order to add parties in Master's office 102 

'Extension of time for appealing to Error and Appeal t „ 102 

Taxation of fee on subpoena 102 

Application to be added as party by bill or petition........... 125 

Position of infants made parties by order of revivor 127 

Proceedings in ignorance of plaintiff's death — Motion to confirm ..., 206 

Presumption of death — Inquiry — Advertisement 243 

See Next Triend— Security for Costs— Stop Order. 
Trescription— 5^ Nuisance. 
Principal and Agent- 
Railway company— Authority of general agent 154 

Letters between, not privileged 23 

Principal and Surety— ^Sm Bills and Notes. 
Prisoner — 

Charging in ezeoution 293 

Vacation not part of preceding 4erm for that purpose 293 

See Habeas Corpus. 
Privileged Communication — 

Letters between principal and agent not 23 

Proolamation for uniting the Provinces in the Dominion .....»..« 195 

Prohibition— 5«e Division Courts. 
Puis darrein — 

Continuance — See Pleadiog (at Law). 
Public offioef- 

Action against, by Government for breach of duty 46 

Putting off trial- 
Order to defendant — ^Payment of costs— Option ., 43 

Queen's Counsel — 

• Late appointments 170 

Queen's Bench — 

Summary of work done in Court of, during Easter Terra 171 

Qmetlng Titles— 

Proeeedings under act for 226 

Orders of Court of Chancery of 81st August, 1867 228 

Conveyance under Landed Estates Court in Ireland irrevocable 295 

Law and Practice, under Aot foi*, by Mr, Jf^ffMr^-Revlew of 835 

Railway Company- 
Railway Act, sec. 147 — Horse not "in eharge"» 12 

Assessment of land occupied by 13 

Special conditions as to liability of— Question of reasonableness 129 

When severable as to good and bad parts 129 
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Railivay CompAnj^ontinued. 

Authority of manager to bind 154, 261 

Latent imperceptible flaw — Liability 183 

Ramsay^ Mr. — 

The caee of, in Lower Canada-^Contempt of eourt 85 

Receipt for money — 

Effect of, as to vendor's lien, when endorsed on deed « 254 

Reference back to Master. — See Practice (in Equity). 

Reference for trial by County Court Judge— 

• Unliquidated damages for breach of contract \ 152 

Effect of separation of Toronto f^om Tork and Peel 152 

Reports — 

The new, in England-^as to the success of • 124 

Letter as to the Chancery Chamber reports 139 

County Jitdges', students, &c , may be supplied with, at certain rates 171 

Registrars — 

Tenure of ofiBce by 177 

Defeotite certificate of registration — Remarks on duties of 199 

Revision of taxation — See Costs (at law.) * 

ReyiTor— Sfee Practice (in equity). 

RordarCa Canadian Conveyancer — RcTiew of 140 

Rules of Court— 12th February, 1867 * 59 

Saunders, Sir Edmund — Sketch of 60 

Scienter — 

Eyidence of— Dangerous animal « 71, 193 

Knowledge of husband inferred from notice to wife 7] 

Scientific ^mcritf an— Review of 278 

Seals — 

History of, and what mode of sealing sufficient in law considered 229 

Security for Costs — • 

Next friend of married woman — Person of no known residence or means 44 

Co-plaintiff resident within jurisdiction 44 

Plaintiff owning real estate within jurisdiction 70 

Former action pending ....'. 97 

Action by representative of surviving partner in insolvent circumstances. 124 

See Ejectment. 

Sblectioms — 

Acquiescence by landlord in expenditure by tenants 5 

Recent legal appointments 6 

The retirement of Chief Justice i7r2« 7 

Sir Jamet Lewii Knight Bruety D.C.L., F.R.S., F.8.A 9 

Address to the late Chief Justice Lefroy 1 

Commission in England for a Digest of the Laws 11 

Of the origin, early history, and general principles of the Common Law 32 

Sir JSdmund Saunders • — • • 60 

Testimony of persons accused of crime 88, 120 

Law in Romance .....,...• 91, 116 

The New Reports 124 

The English Bar...... , 143 

Implied covenant for title by lessor 1^0 

Digest of Law Commission 173 

The Judiciary of Lower Canada 176 

Fraudulent arson 200 

Observations about Westminster Hall and Lincoln's Inn 201 

Seals 229 

The old system at Nisi Prins and the new 283 
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Selections — continued. 

Essay on the imporUuQe of the preserration and amendment of Trial by Jiu7...255, 283 

Becent Decisions ».....•. ... 261 

The Unanimity of Jones.. ..« •^..••^ 288 

The tribunals and the administration of Jnstioe in the Empire of France 312 

The Law of Libel 315 

Statute of Limitations 317 

Setting off Judgments — 

Absence of formal assignment 180 

Set off— • 

See Pleading (at Law). 

Sheep — 

Act for protection of— Evidence o6 

Sheet Almanac for 1866 1 

Solicitor — 

See Attorney — Attorney and client — Costs (in Chancery). 

Special Endorsement — 

On writ of sammons — Statement of account ISl 

Stamps— 5m Fees. 

Statute of Frauds- 
Trust not alleged to be in writing 21 

Stop Order- 
Jurisdiction of Court of Chancery 4-> 

After garnishing order at law 4b 

Stradlingy. Slilea—'k knotty point 115 

Stream— iSM Nuisance. 

Subpoena— iSee Practice (in equity). 

Supersedeas — See Arrest. 

Taxation of costs — See Costs (at Law) — Costs (in Chancery). 

Taxes- 
Distress for, necessary to give benefit of statute, when seizure made under ^. fa. ... 237 

Tenant — See Landlord and Tenant. . 

Term- 
When Tacation succeeding a, to be considered a part of, fbr certain purposes 203 

Timber- 
Rights of tenant for life, as to cutting, &c 266 

Title- 
Implied eotenant for, by lessor 1 50 

Todd*» Parliamentary Qovemment in England— Beriews of. 166, 224 

Trade Unions — 

Law affecting, oonsidered **' 

Trespass— ^ 

Joint— Assault-New assignment ^ -^^ 

Trustee- 
Facts sufficient to constitute a person a 21 

Trust not evidenced by wriUng 21 

Appointment of a new, in a case not proyided for by testator 126 

Turner, Mr. " Law and Practice under Act for Quieting Titles "— Reyiew of 835 

Yaoation- 5m Long Vacation. 

Vendor's Lien — 

Present state of law as to receipts endorsed on deeds, considered 251 

Venue — 

Change of, when fear of losing debt '••<•• 125 

Vouchers— 5«« Costs (at law). 

WaiTcr — See Irregularity. 

Weekly Reporier^^oiXQ^ at 131 
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Westminster Hall and Lincoln's lim — 

Obserrations about 201 

Will— 

Whether instmment to be oonstmed as deed or will 243 

Witness— iS^« ETidence-^Practioe (in eqnity). 

Ytar Book and Almanac of Canada for 1868 — 

Review of :. 836 
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